THE 


Ontario  Law  Eeports. 


CASES  DETERMINED  IN  THE  COURT  OF  APPEAL 
AND  IN  THE  HIGH  COURT  OF  JUSTICE 
FOR  ONTARIO. 


1911,  4^1 


REPORTED  UNDER  THE  AUTHORITY  OF  THE 

LAW  SOCIETY  OF  UPPER  CANADA 


VOL.  XXIII. 


EDITOR : 

EDWARD  B.  BROWN,  K.C. 


TORONTO : 

CANADA  LAW  BOOK  COMPANY,  Limited, 
Law  Book  Publishers, 

32-34  Toronto  St. 


1911 


Copyright,  Canada,  1911,  by  The  Law  Society  of  Upper  Canada. 


JUDGES 


OF  THE 

COURT  OF  APPEAL 

DURING  THE  PERIOD  OF  THESE  REPORTS. 


The  Hon.  Sir  Charles  Moss,  C.J.O. 

“ ‘‘  James  Thompson  Garrow,  J.A. 

“ “ John  James  Maclaren,  J.A. 

“ “ Richard  Martin  Meredith,  J.A. 

‘‘  James  Magee,  J.A. 


Digitized  by  the  Internet  Archive 
in  2016 


https://archive.org/details/v23ontariolawreports1 91 1 


JUDGES 


OF  THE 

HIGH  COURT  OF  JUSTICE 


DURING  THE  PERIOD  OF  THESE  REPORTS. 


King’s  Bench  Division. 

The  Hon.  SirGlenholme  Falconbridge,C.J.K.B. 

‘‘  ‘‘  Byron  Moffatt  Britton,  J. 

‘‘  “ William  Renwick  Riddell,  J. 

Chancery  Division. 

The  Hon.  Sir  John  Alexander  Boyd,  C.,K.C.M.G. 
“ “ Francis  Robert  Latchford,  J. 

“ “ William  Edward  Middleton,  J. 


Common  Pleas  Division. 

The  Hon.  Sir  William  Ralph  Meredith,  C.J.C.P. 
“ “ James  Vernall  Teetzel,  J. 


Exchequer  Division. 

The  Hon.  Sir  William  Mulock,C.J.Ex.D.,K.C.M.G. 
‘‘  Roger  Conger  Clute,  J. 

“ Robert  Franklin  Sutherland,  J. 


CALL  TO  THE  BAR 


In  Easter  Term,  1911,  the  following  gentlemen  were  called  to 
the  Bar : — 

William  John  Ferguson. 

John  Parsons  Ebbs. 

Donald  Andrew  Joseph  Swanson. 

Frederick  Baskerville  Edmunds. 

George  James  Goetz  (with  Honours  and  Bronze  Medal). 
Harry  Allen  Newman. 

Esten  Kenneth  Williams. 

Clive  Athelstan  Tpiomson. 

Hedley  Elliott  Snider. 

Arthur  Gould  Parish. 

Harry  Stephen  Murton. 

Richard  Honeyford. 

James  Parker. 

George  Alexander  Grover. 

William  Morrison. 

James  Mackerras  Macdonnell. 

Charles  Stewart  Buck. 

Arthur  Macallum  Boyd. 

Charles  Wilmot  Livingston. 

Henry  Hague  Davis. 

Frank  Joseph  Hughes  (with  Honours). 

Walter  George  Bartlett  (with  Honours). 

William  Warren  Davidson. 

James  Gilchrist. 

Thomas  Gerald  McHugh  (with  Honours). 

Hugh  Jean  Guy  McKenna. 

Archibald  Cameron  McNaughton. 

George  Grant  Paulin. 

Ronald  Pickard  Stockton. 

James  Rowland  Fawcett  Stewart. 

George  Alexander  Urquhart  (with  Honours  and  Silver 
Medal:  Awarded  Christopher  Robinson  Memorial 
Scholarship,  1911). 

William  Brooks  Waters. 

Archibald  Hope  Gibson. 

• George  Thorald  Davidson. 


Ylll 


CALL  TO  THE  BAR. 


Edwin  Stoddart  A¥illiams. 

James  Aloysius  McNevin. 

George  William  Ballard. 

William  Huntley  Kirkpatrick. 

Israel  Arthur  Humphries. 

Gordon  Nicholas  Spiaver. 

Norman  Ewart  Towers. 

In  Trinity  Term,  1911,  the  following  gentlemen  were  called 
to  the  Bar: — 

Joseph  John  Hubbard. 

Thomas  Archie  Silverthorn. 

James  Ernest  Madden. 

Wilfred  Henry  Bourdon. 

James  Melton  Adam. 

Abraham  Cohen  (with  Honours). 

Robert  John  Driver. 

John  McIntosh  Duff. 

Frank  Worthington  Wilson. 

Grant  Cooper. 

William  Langtree  Carr. 

David  Alexander  Cameron. 

Vincent  Joseph  McElderry. 

Arthur  Vincent  Wood. 

William  Joseph  Mavety  Cass. 

Thomas  Moss. 

William  Joseph  McLarty. 

Robert  Porteous  Saunders. 

Erell  Chester  Ironside. 

Patrick  Kerwin. 

Armour  William  Ford. 


ERRATA 

Page  29,  second  line  from  bottom;  for  “avoiding,”  read  “avoid.” 
“ 130,  4tli  head-line:  for  “sec.  13,”  read  “sec.  12.” 

“ 255,  second  head-line:  for  “See.  134,”  read  “Sec.  135.” 
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Grand  Trunk  R.W.  Co.  v.  Jennings. . . 

Grand  Trunk  R.W.  Co.  v.  McKay 

Grand  Trunk  R.W.  Co.  v.  Robertson. 

Grand  Trunk  R.W.  Co.  v.  Sims 

Grant  v.  Duke  of  Gordon 

Grant  v.  Norway 

Graves  v.  Legg 

Gray  v.  Richmond 

Great  Northern  R.W.  Co.  v.  Hawcroft. 
Great  North-West  Central  R.W.  Co. 

V.  Charlebois 

Green  v.  Price 

Green  v.  Sevin 

Greenewald,  In  re 

Greenwell  v.  Low  Beechburn  Coal  Co. 

Gregory  v.  Williams 

Gregson  v.  Henderson  Roller  Bearing 

Co 

Gresham  Life  Assurance  Society,  In  re. 
Greystock  and  Municipality  of  Oton- 
abee,  In  re 


Griffith  V.  Hodges. . . . 

Grimwood  v.  Moss 

Grundy  Stove  Co.,  Re, 


12  P.R.  252,  254 32 

7  C.P.  116 366 

30Ch.D.  57,  67..... 18 

9 B.  & S.  15 466 

10  Ves.  1 416 

14  A. R.  203 34 

47  L.T.  184 163 

11  O.R.  537 306 

9 East  12 505 

153  Pa.  St.  31 335 

[1904]  A.C.  405,  408 456 


[1895]  1 Ch.  629,  at  p.  633.  .112,  348 
10  A.R.  1 130,  135,  138 

20  O.L.R.  327 313 

19  Mass.  (2  Pick.)  249 639,  643 

[1898]  2 Ch.  331. 267,  402 

89  Mich.  94 366 

[1907]  A.C.  65,  68 492,  494 

16  S.C.R.  713 677 

5S.C.R.  204 144 

36  S.C.R.  180 604,  673 

144  U.S.  408,  429  338 

13  App.  Cas.  800 670,  676 

34  S.C.R.  81 604,  605,  613 

39  S.C.R.  506,  [1909]  A.C.  325.  .24,  29 

8 Can.  Ry.  Cas.  61 603,  604,  607 

Mor.  Die.  12,  822 366 

lOC.B.  665 568 

9 Ex.  709-716 54 

22  O.R.  256 16 

21  L.J.Q.B.N.S.  178 199 

[1899]  A.C.  114,  atp.  124 481 

13  M.  & W.  695 469 

13  Ch.D.  589 132 

99Fed.  R.  705 166 

[1897]2Q.B.  165, 177 455 

3Mer.  582 18,  19 

20  O.L.R.  584 455,  465 

L.R.  8 Ch.  446 545,  553 

12  U.C.R.  456 

81,  84,  88,  89,  94,  95,  96,  97 

1 C.  & P.  419 37 

L.R.  7 C.P.  360,  at  p.  364 39 

7 O.L.R.  252 258 
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Gunby  v.  Hamilton 

Gunnestad  v.  Price 


Where  Reported.  Page. 

12  0.W.R.  489 105,  107,  108 

L.R.  10  Ex.  65,  at  pp.  69,  70. . . . 168 


H. 


Haight  V.  Hamilton  Street  R.W.  Co. . 

Haldimand  Case,  The 

Halifax  Electric  Tramway  Co.  v. 

Inglis 

Hall  V.  Nixon 

Hall  V.  North  Eastern  R.W.  Co 

Halton  Case,  The 

Hamilton  v.  Northey  Manufacturing 

Co 

Hamilton  and  Port  Dover  R.W.  Co. 

V.  Gore  Bank 

Hamilton’s  Trustees  v.  Boyes 


Hancock  v.  Peaty 

Hanna  v.  Canadian  Pacific  R.W.  Co. 

Harris  v.  Fleming 

Harris  v.  James 

Hassard  and  City  of  Toronto,  In  re.. , 

Hatch  V.  Hatch 

Hawke  v.  Dunn 

Ha3mes  v.  Doman 

Head  v.  Tattersall 

Henderson  v.  Arthur 


Herron  v.  Rathmines  and  Rathgar  Im- 
provement Commissioners 

Hersey  v.  Chapin 

Hetherington  v.  McCabe 

Hewitt  V.  Kaye 

Hickey  and  Town  of  Orillia,  Re 

Hicks  V.  Newport,  etc.,  R.W.  Co 

Hill  V.  Buckley 

Hill  V.  Clifford 

Hill  V.  Taylor 

Hills  V.  Hills 

Hinchcliffe  v.  Barwick 

Hodge  V.  The  Queen 

Hogan  V.  South  Eastern  R.W.  Co 

Holder  v.  Jackson 

Holman  v.  Green 

Holme  V.  Guppy 

Holmes  v.  Kidd.’ 

Hood  V.  Toronto  Harbour  Commis- 
sioners   

Hood  of  Avalon  (Lady)  v.  Mackinnon 

Hooper  and  Ashby  v.  Willis 

Horncastle  v.  Equitable  Life  Assur- 
ance Society 

Horner  v.  Graves 

Hughes  V.  Percival 

Hulbert  & Crowe  v.  Cathcart 

Hunt  V.  Peake 

Hunt  V.  Wyman 

Huron  District  Council  v.  London  Dis- 
trict Council 


29  O.R.  279,  282 336 

1 Ont.  Elec.  Cas.  529,  549,  557. . . 429 

30  S.C.R.  256 336,  339 

L.R.  lOQ.B.  152 228 

L.R.  10  Q.B.  437. . . .321,  536,  537,  539 
H.E.C.  283,  at  p.  286 429 

31  O.R.  468 47 

20  Gr.  190 349 

25  R.  (Ct.  of  Sess.  Cas.,  4th  ser.) 

899 418 

L.R.  1 P.  & D.  335 263 

7 Can.  Ry.  Cas.  392,  at  p.  400. . . 604 

13  Ch.D.  208 177 

45  L.J.N.S.Q.B.  545. . . .460,  465,  466 

16  0.L.R.  500 101 

9 Ves.  292 298 

[1897]  1 Q.B.  579,  at  p.  586 376 

[1899]  2 Ch.  13 469 

L.R.  7 Ex.  7 106,  107,  108 

[1907]  1 K.B.  10,  12 

122,  125,  128,  140,  149,  155 

[1892]  A.C.  498,  517 589 

162  Mass.  176 316 

I O.W.N.  802 132 

L.R.  6 Eq.  198,  200 660 

17  O.L.R.  317,  342 429 

4 B.  & S.  403  (n) 670,  673,  677 

17  Ves.  394 253 

[1907]  2 Ch.  236 226 

9 O.L.R.  643 455 

8M.  & W.  401 665 

5 Ex.  D.  177 105,  108 

9 App.  Cas.  117,  130 226,  493 

28  L.T.N.S.  271 200 

II  C.P.  543 489 

6 S.C.R.  707 366 

3M.  &W.  387 404,  412 

3 H.  & N.  891,  28  L.J.  Ex.  112. . . . 

502,  514,  515 


34  U.C.R.  87 

[1909]  1 Ch.  476.... 
21  Times  L.R.  691 . 


366 

31 

468 


22  Times  L.R.  735 568,  581 

7 Bing.  735 467,  469,  473 

8 App.  Cas.  443,  at  p.  455 460,  461 

[1894]  1 Q.B.  244 393 

Johns.  705 421,  423,  424 

100  Mass.  198 108 

4 U.C.R.  302 592 
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Ideal  Furnishing  Co.,  Re 

Imperial  Fire  Insurance  Co.  v.  Bull. 


I. 

Where  Reported.  Page. 

. . 17  Man.  L.R.  576,  578 257 

. Cameron’s  Supreme  Court  Cases 

1 641 

Imperial  Starch  Co.,  In  re 10  O.L.R.  22 545,  546,  551 

Inderwick  v.  Snell 2 Macn.  & G.  216 226 

Inglis  V.  Buttery 3 App.  Cas.  552 413 

International  Text-Book  Co.  v.  Brown  13  O.L.R.  644 114 

Ireland  v.  Andrews 6 Terr.  L.R.  66,  69 114,  116 

Ireland  v.  Globe  Milling  Co 21  R.I.  9. 544 

Irving  V.  Turnbull [1900]  2 Q.B.  129 ; 310 


J. 

Jackson  v.  Rotax  Motor  and  Cycle  Co . 

Jacobs  V.  Revell 

James  v.  Clement 

Jefferys  v.  Agra  and  Masterman’s 

Bank 

Jencks  v.  Coleman 

Jenks  V.  Doian 

Johnston  v.  Boyes 

Jolly  V.  Handcock 

Jonas  V.  Gilbert 

Jones  V.  Just 

Jones  V.  Page 

Jones  V.  Williams 

Jones,  In  re 

Jorden  v.  Money 

Jordeson  v.  Sutton  Southcoates  and 
Drypool  Gas  Co 


[1910]  2 K.B.  937, 
[1900]  2 Ch.  858.. 
13  O.R.  115 


282 

254 

305 


L.R.  2 Eq.  674 513 

2 Sumn.  Rep.  221 199 

5A.R.  558,  562 Ill 

[1899]  2 Ch.  73 489 

7 Ex.  820 429 

5 S.C.R.  356 552 

L.R.  3 Q.B.  197 618,  622 

15  L.T.N.S.  619 51 

46  L.J.N.S.M.C.  270 669 

[1893]  2 Ch.  461 298,  299 

5 H.L.C.  185 568,  582 

[1899]  2 Ch.  217,  at  p.  239 425 


K. 


Keates  v.  Earl  of  Cadogan 

Keighley  Maxsted  & Co.  v.  Durant. . . 

Keith  V.  Reid 

Kekewich  v.  Manning 

Kellogg  Newspaper  Co.  v.  Farrell 

Kelly  V.  Larkin 

Kelly  V.  Tourist  Hotel  Co.. 

Kemble  v.  Farren 

Kendrick  v.  Barkey 

Kennedy  v.  De  Trafford 

Kennedy  v.  Panama,  etc..  Mail  Co. . . 

Kenney  v.  Barnard 

Kenny  v.  Mackenzie 

Kent  v.  La  Communaute  des  Soeurs 

de  Charite  de  la  Providence 

Kerrich  v.  Bransby 

Kettlewell  v.  Refuge  Assurance  Co. . . 

Kidner  v.  Keith 

King  V.  Wilson 

King,  In  re,  Sewell  v.  King 

Kingston,  City  of,  v.  Kingston,  etc., 

Electric  R.W.  Co. 

Klaus,  In  re 

Klinck  V.  Ontario  Loan  and  Invest- 
ment Co 

Knight  V.  Pursell 

Kruse  v.  Johnson 


lOC.B.  591 314 

[1901]  A. C.  240 40 

L.R.  2 H.L.  Sc.  39,  41 313,  315 

1 DeG.  M.  & G.  176 497,  500 

88  Mo.  591 211 

[1910]  2 I.R.  550 11 

20O.L.R.267,  atpp.276,277 132 

6 Bing.  141 404,  408 

9 0.W.R.  356 4,  19 

[1896]  1 Ch.  762,  [1897]  A.C.  180. . 

481,  485,  486 

L.R.  2 Q.B.  580 48 

2 0.W.N.  470 485 

12  A.R.  346 305,  311 

[1903]  A.C.  220  282 

7 Bro.  P.C.  437 398 

[1908]  1 K.B.  545. . .565,  567,  569,  581 

15C.B.N.S.  35 146 

6 Beav.  124 254 

14  Ch.D.  179 498 


25  A.R.  462,  at  p.  468. 
67  Wis.  401,  at  p.  404. 


210 

545 


Unreported 630,  634 

11  Ch.D.  412..... 309 

[1898]  2 Q.B.  91,  14  Times  L.R. 

416 101 
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L. 


Name  of  Case. 


Where  Reported. 


Labclle  v.  O’Connor 15  O.L.R.  519. 

Lamb  v.  Vice 6 M.  & W.  467. 

Lamprey  v.  State  of  Minnesota 52  Minn.  181 . . 

Lamson  Pneumatic  Tube  Co.  v. 

Phillips 91  L.T.R.  363. 

Land  Credit  Co.  of  Ireland,  In  re,  Ex 

p.  Overend  Gurney  & Co L.R.  4 Ch.  460. 

Langdon  v.  North  Western  Mutual 

Life  Insurance  Co 199  N.Y.  188. . 

Langtry  v.  Dumoulin 

Latch  V.  Furlong 

Latch  V.  Wedlake 

Laurance  v.  Faux 

Law  V.  Local  Board  of  Redditch . 


Page. 

.30,  31 
..  4 

..  366 


469 


349 


567,  568 

11  A.R.  544,  at  p.  549 653 

12Gr.  303 485 

11  A.  &E.  959 146,  150 

2 F.  & F.  435 34 

[1892]  1 Q.B.  127 404,  408,  410 

Lawless  v.  Chamberlain 18  O.R.  296 

261,  262,  263,  266,  267,  268 

Lazarus  v.  Commonwealth  Insurance 

Co 36  Mass.  (19  Pick.)  81 639,  643 

Leach  v.  Thomas 7 C.  & P.  327 316 


2 Mer.  363,  at  p.  394 416,  418 

L.R.  9 Eq.  345 469 

16  L.N.  (Que.)  187 324 

L.R.  5 C.P.  657 366 

20  O.L.R.  49 165,  170 


468 


468 

253 

416 

235 


485 


Leake  v.  Robinson 

Leather  Cloth  Co.  v.  Lorsont .... 

Leblanc  v.  La  Reine 

Leconfield  v.  Lonsdale 

Lee  V.  Friedman 

Leetham  (Henry)  & Sons  Limited  v. 

Johnstone- White [1907]  1 Ch.  322. 

Leng  (Sir  W.  C.)  & Co.  Limited  v. 

Andrews [1909]  1 Ch.  763.. 

Leslie  v.  Thompson 9 Hare  268 

Lett  V.  Randall 3 Sm.  & Giff.  83. 

Lewis  V.  Stephenson 78  L.T.R.  165.  . . 

Life  Interest  and  Reversionary  Securi- 
ties Corporation  v.  Hand-in-Hand 
Fire  and  Life  Insurance  Society. . [1898]  2 Ch.  230. 

Liles  V.  Terry [1895]  2 Q.B.  679. 298 

Bindley  V.  Lacey 34  L.J.N.S.C.P.  7,  17  C.B.N.S. 

578,  587 122,  128,  146 

Liverpool  and  London  and  Globe  In- 
surance Co.  V.  Agricultural 

Savings  and  Loan  Co 33  S.C.R.  94 18 

Lloyd  V.  Davis 3 L.J.K.B.  38 506 

Lloyd’s  V.  Harper 16  Ch.D.  290 4,  14,  18 

Logan,  Township  of,  v.  Hurlburt 23  A.R.  628 75 

London  and  Canadian  Loan  and 

Agency  Co.  v.  Merritt 32  C.P.  375 393 

London  and  County  Banking  Co.  v. 

London  and  River  Plate  Bank 21  Q.B.D.  535 497 

London  Street  R.W.  Co.  v.  Brown 31  S.C.R.  642,  651 342 

Longman  v.  Bath  Electric  Tramways 

Limited [1905]  1 Ch.  646 349 

Lopez  V.  Chavarri [1901]  W.N.  115 173 

Lord’s  Day  Act  of  Ontario,  Re 1 O.W.R.  312 241 

Loveless  v.  Fitzgerald 42  S.C.R.  254 645 

Low  V.  Bouverie [1891]  3 Ch.  82 568 

Lowery  v.  Walker [1910]  1 K.B.  173,  [1911]  A.C.  10. . 479 

Lyddon  and  Co.  v.  Thomas Ill  L.T.J.  10 469 

Lyon  V.  Fishmongers’  Co.. 1 App.  Cas.  662 366 

Lyon  V.  Reed 13  M.  & W.  285 34,  35,  39,  42 

Lyons  v.  Stills 97  Tenn.  514 147 
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M. 


[vOL. 


Name  of  Case. 

McArthur  v.  Lord  Seaforth 

McBride  and  Township  of  York,  In  re 

McCoubray  v.  Thomson 

McDiarmid  v.  Hughes 

McDonald  v.  McDonald 

Macdonald  and  Mail  Printing  Co.,  In 

re 

McDougall  V.  McDougall 

McFarland  v.  Sikes 

McGrath  and  Town  of  Durham,  Re.  . . 

McGraw  v.  Toronto  R.W.  Co 

McKain  and  Canadian  Birkbeck  In- 
vestment and  Savings  Co.,  In  re.  . 

Mackenzie  v.  Cox 

Mackenzie  v.  Maple  Mountain  Mining 

Co 

McKillop,  Township  of,  v.  Township 

of  Logan 

McKinnon  and  Village  of  Caledonia, 

Re 

Mackintosh  v.  Stuart 

McLean  v.  Warnock 

McLean  & Hope  v.  Fleming 

McMackin  v.  Hibernian  Bank 

McMillan,  Re 

McNeeley  v.  McWilliams.  

McPhillips  V.  London  Mutual  Fire  In- 
surance Co 

McQueen  v.  Phoenix  Mutual  Fire  In- 
surance Co 

Maddison  v.  Alderson 

Magee  v.  Lavell 

Mahony  v.  East  Holyford  Mining  Co . . 

Mair  v.  McLean 

Malian  v.  May 

Manchester  Bonded  Warehouse  Co.  v. 

Carr 

Manchester  Brewery  Co.  v.  Coombs. . 
Manchester,  etc.,  R.W.  Co.  v.  Work- 
sop Board  of  Health 

Mansell  v.  British  Linen  Company 

Bank 

Marks  v.  Hamilton 

Marriot  v.  Marriot 

Marshall  v.  Ulleswater  Steam  Naviga- 
tion Co 

Martin,  Ex  p 

Martin  v.  Aetna  Life  Insurance  Co...  . 

Maunsell  v.  Hedges 

May  V.  May 

Mead,  In  re 

Meenie  v.  Tilsonburg,  etc.,  R.W.  Co. . . 

Mellen  v.  Morrill 

Menzies  v.  Farnon 

Merchant  Banking  Co.  of  London  v. 

Phoenix  Bessemer  Steel  Co 

Mercier  v.  Campbell 

Merritt  v.  City  of  Toronto 

Mersey  Steel  and  Iron  Co.  v.  Naylor. 


Where  Reported.  Page. 

2 Taunt.  257 58 

31  U.C.R.  355 588,  589 

I.R.  2C.L.  226 11 

16  0.R.  570 387 

33  S.C.R.  145 662 

6 P.R.  309 545,  553,  557 

14  Gr.  267 157,  163.  164 

54  Conn.  250 147 

17  O.L.R.  514 70,  430 

18  O.L.R.  154 604 

7 O.L.R.  241 348,  546 

9 C.  & P.  632 180 

20  O.L.R.  170,  615 170 

29  S.C.R.  702 70 

33  U.C.R.  502 652,  653 

36  Beav.  21 497 

10  Rettie  1052,  1055 181 

L.R.  2 Sc.  App.  128 568 

11905]  1 I.R.  296 381 

17  0.R.  344 16 

13  A.R.  324,  330 125,  497 

23A.R.  524 651 

4 S.C.R.  660. . .637,  638,  639,  641,  647 

8 App.  Cas.  467,  473 568,  582 

L.R.  9 C.P.  107 404 

L.R.  7H.L.  869 112 

1 U.C.R.  455 506 

11  M.  & W.  653 469 

5 C.P.D.  507,  512 314 

[1901]  2 Ch.  608 234,  236,  237 

23  Beav.  198 77 

[1892]  3 Ch.  159,  163 58 

7 Ex.  323 .649 

Gilb.  203 397 

L.R.  7 Q.B.  166 366 

4Q.B.D.  212 228 

1 Tennessee  Cases  (Shannon) 

361  568 

4 H.L.C.  1039,  1055,  1056 125 

2 O.W.N.  68,  22  O.L.R.  559.  .261,  263 

15Ch.D.  651 662 

5 0.W.R.  69,  72 456 

126  Mass.  545 466 

18  O.L.R.  174 263 

5Ch.D.  205 282 

14  O.L.R.  639 50,  136 

25  O.R.  256,  22  A.R.  205 99,  240 

9 App.  Cas.  434 279 
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Metropolitan  R.W.  Co.  v.  Jackson 


Where  Reported.  Page. 
L.R.  10  C.P.  49,  2 C.P.D.  125, 

3 App.  Cas.  193.  .188,  200,  203, 

Meynell  v.  Surtees 3 Sm.  & G.  101,  at  pp.  116,  117.  . 

Michel  V.  Hart  & Co [1901]  2 K.B.  867,  [1902]  1 K.B. 


209 

236 


Miles  and  Township  of  Richmond,  In 


Milligan  v.  Toronto  R.W.  Co 

Milwaukee  Trust  Co.  v.  Lancashire  In- 
surance Co 

Mitchell  and  Municipal  Corporation  of 


Mitchell  V.  City  of  London  Assurance 

Co 

Mitchell  V.  Darley  Main  Colliery  Co . . 


Montreal,  City  of. 


Morris  v.  Beves. 


482 

58 

28  U.C.R.  333 

446 

99  Ga.  402 

316 

5 Taunt.  705 

366 

18  O.L.R.  109 

604 

95  Wis.  192 

....  638,  642 

16  O.L.R.  578 

.70,  430,  535 

12  O.R.  706,  15  A.R.  262. 

4,  17 

14  Q.B. D.  125,  atp.  137. 

425 

8Q.B.D.  587,  592 

299 

1 O.W.N.  297 

633 

7 Ch.D.  591,  at  p.  605... 

544 

14  O.L.R.  1 

349 

165  N.Y.  139,  atp.  140.. 

209 

Mont.  L.R.  1 Q.B.  469.  . 

100 

10  Ex.  323 

150 

22  A.R.  172 

253 

21  O.R.  248 

4 

L.R.  10  C.P.  15 

282 

159  Mo.  262 

341 

[1897]  1 Q.B.  449 

97 

26  Times  L.R.  678 

468 

15  Q.B.  428 

108 

19  Gr.  288,  20  Gr.  152. .. . 

13, 


14,  18,  19,  20 
166 


2,  4,  8,  12, 

Mulholland  v.  Wood 166  Pa.  St.  486.  . . . 

Murphy  v.  Kingston  and  Pembroke 

R.W.  Co 11  O.R.  302 589 

Murray  v.  Currie L.R.  6 C.P.  24 455 

Murray  v.  Earl  of  Stair 2 B.  & C.  82 144,  146 

Murray  v.  New  York  Life  Insurance 

Co 96  N.Y.  614.. 616 

Mutual  Reserve  Life  Insurance  Co.  v. 

Foster 20  Times  L.R.  715,  at  p.  717.  .564,  569 


N. 


Naismith  v.  Boyes [1899]  A.C.  495 414,  418 

Nasmith  and  City  of  Toronto,  In  re. . 2 O.R.  192 241 

National  Provincial  Marine  Insurance 

Co.,  In  re,  Gilbert's  Case L.R.  5 Ch.  559,  at  p.  565 546 

Nave  V.  Berry. . ; 22  Ala.  382 316 

Neale  v.  Gordon  Lennox [1902]  A.  C.  465 29,  32 

Nedby  v.  Nedby 5 De  G.  & Sm.  377 383 
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REPORTS  OE  CASES 


DETERMINED  IN  THE 

COURT  OF  APPEAL 

AND  IN  IHE 

HIGH  COURT  OF  JUSTICE  FOR  ONTARIO. 


[DIVISIONAL  COURT.] 
Dawson  v.  Dawson. 


Covenant — Conveyance  of  Farm  hy  Father  to  Son — Covenant  hy  Son  to 
Pay  Annuity  to  Daughter — Right  of  Daughter  to  Enforce  after  Death 
of  Father — Trust  for  Benefit  of  Daughter — Parties — Executor  and 
Beneficiary  under  Will — Dispensing  loith  Further  Representation  of 
Father’s  Estate — Charge  on  Farm. 

T.  D.,  by  his  will  made  in  1891,  devised  his  farm  to  the  defendant,  his 
son,  subject  to  the  payment  to  the  plaintiff,  his  daughter,  of  $1,000  in 
yearly  instalments,  and,  by  a codicil  made  in  1892,  made  the  payment 
to  the  plaintiff'  an  annuity  of  $50  for  her  life,  instead  of  $1,000.  Some 
question  having  arisen  as  to  the  will  being  open  to  attack  because  the 
defendant  was  one  of  the  executors  named  in  it,  T.  D.,  on  the  12th 
November,  1897,  conveyed  the  farm  to  the  defendant,  for  the  expressed 
consideration  of  natural  love  and  affection.  On  the  same  day  an  agree- 
ment under  seal  between  T.  D.  and  the  defendant  was  executed.  It 
recited  the  conveyance  to  the  defendant,  was  expressed  to  be  made  in 
consideration  of  the  conveyance  and  of  one  dollar,  and  was  in  form  (as 
to  the  payment  to  be  made  to  the  plaintiff')  a covenant  by  the  defend- 
ant with  T.  D.  to  pay  to  the  plaintiff  $87.50  a year,  so  long  as  she  should 
live,  the  first  payment  to  be  made  on  the  1st  day  of  January,  1898. 
The  covenant  was  also  for  payment  of  trifling  sums  to  other  children  of 
T.  D.  The  plaintiff'  was  not  a party  to  the  agreement,  and  was  only 
named  in  it  as  the  person  to  whom  the  annuity  was  to  be  paid,  and  the 
fact  that  the  agreement  had  been  entered  into  was  not  communicated 
to  her.  T.  D.  died  in  April,  1898.  This  action  was  brought,  after  the 
death  of  T.  D.,  to  recover  the  amount  pf  the  annual  payments  alleged 
to  be  due  under  the  defendant’s  covenant,  nothing  having  been  paid 
but  $50,  which  the  defendant  said  was  a gift.  The  defendant  alleged 
that  the  agreement  was  destroyed  by  T.  D.  with  the  intention  of  put- 
ting an  end  to  the  defendant’s  liability  under  it:  — 

Held,  upon  the  evidence,  affirming  the  finding  of  Magee,  J.,  the  trial  Judge, 
that  the  agreement  had  not  been  cancelled  or  put  an  end  to,  but  was  in 
force. 

And  held,  in  this  reversing  the  judgment  of  Magee,  J.,  that  the  plaintiff 
was  entitled  to  maintain  the  action. 
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Though  the  annuity  which  the  defendant  covenanted  to  pay  to  the  plain- 
tiff was  not  in  terms  agreed  to  be  paid  out  of  the  farm  conveyed  to  him, 
any  money  received  by  the  executors  of  T.  D.  in  respect  of  the  annuity 
would  in  their  hands  be  impressed  with  a trust  for  the  plaintiff;  sub- 
stantially the  sole  purpose  of  the  covenant  was  to  secure  a benefit  for 
her;  a trust  may  well  be  created,  although  there  be  an  absence  of  any 
expression  in  terms  importing  confidence. 

As  the  defendant  was  an  executor  of  his  father’s  will,  the  father’s  estate 
was  represented,  and  that  by  the  only  person  beneficially  interested 
under  the  will;  and  the  presence  before  the  Court  of  any  further  repre- 
sentative of  the  father  should  be  dispensed  with. 

The  plaintiff  was  entitled  to  a judgment  for  payment  of  the  arrears  of  the 
annuity,  a declaration  of  her  right  to  the  accruing  gales  and  to  a 
charge  therefor  upon  the  farm,  and  a sale  of  the  farm  in  default  of  pay- 
ment. 

Birch  V.  Birch  (1897),  an  unreported  decision  of  a Divisional  Court,  re- 
ferred to  in  Edmison  v.  Couch  (1899),  26  A.R.  537,  distinguished. 

Mulholland  v.  Merrimn  (1872-3),  19  Gr.  288,  20  Gr.  152,  Drimmie  v.  Davies, 
[1899]  1 LR.  176,  and  In  re  Flavell,  Murray  v.  Flavell  (1883),  25  Ch.D. 
89,  32  W.R.  102,  followed. 

Review  of  the  authorities. 


The  following  statement  of  the  facts  is  taken  from  the 
judgment  of  Meredith,  C.J.C.P.  : — 

This  is  an  appeal  by  the  plaintiff  from  the  judgment  which 
on  the  4th  June,  1910,  after  the  trial  before  him  sitting  without  a 
jury  at  Orangeville  on  the  22nd  October,  1907,  Magee,  J., 
directed  to  be  entered,  dismissing  the  action  without  costs  and 
without  prejudice  to  any  other  action  which  the  appellant  might 
bring  against  the  respondent  or  the  executors  of  Thomas  Daw- 
son. 

The  action  is  brought  to  recover  a sum  alleged  to  be  due 
in  respect  of  an  annual  payment  which,  by  an  agreement  dated 
the  12th  November,  1897,  the  respondent  covenanted  with  his 
father,  Thomas  Dawson,  who  died  on  the  7th  April,  1898,  that 
he  would  pay  to  the  appellant  during  her  life. 

The  respondent,  besides  putting  in  issue  the  allegations  of  the 
statement  of  claim,  set  up  in  his  statement  of  defence  that  the 
agreement  Vas  made  without  consideration,  and  that  it  was 
subsequently  destroyed  by  his  father  with  the  intention  of  put- 
ting an  end  to  the  respondent’s  liability  under  it,  and  that, 
therefore,  at  the  time  of  his  father’s  death,  ‘Mo  liability  at- 
tached to”  the  respondent  by  reason  of  the  agreement. 

It  appeared  in  evidence  that  the  deceased  Thomas  Dawson 
had  on  the  13th  December,  1891,  made  his  will,  by  which  he  de- 
vised his  farm  to  the  respondent,  subject  to  the  payment  to  the 


XXIII.] 


ONTARIO  LAW  REPORTS. 


3 


appellant  of  $1,000  in  yearly  instalments  of  $50  each,  com- 
mencing on  the  1st  February  after  his  decease,  from  which  was 
to  be  deducted  any  money  advanced  by  the  respondent  to  the 
appellant  between  the  date  of  the  will  and  the  testator’s  de- 
cease ‘'on  account  of  her  expectancy,”  and  to  the  providing 
ly  the  respondent  for  the  appellant,  if  required  by  her  to  do  so, 
“the  grass  and  keep  of  a cow  to  be  cared  for  in  the  same  man- 
ner and  along  with  the  other  cattle  on  the  farm.” 

By  the  will  the  respondent  was  also  directed  to  pay  $100 
tu  another  of  the  testator’s  daughters,  and  the  respondent  and 
John  Bailey  were  appointed  executors. 

By  a codicil,  dated  the  20th  July,  1892,  the  payment  to  be 
made  to  the  respondent  was  made  an  annuity  for  her  life  of 
$50,  instead  of  $1,000. 

Some  question  having  arisen  as  to  the  will  being  open  to 
attack  because  the  respondent  was  one  of  the  executors  of  it, 
the  testator  decided  to  convey  the  farm  to  the  respondent,  and  on 
the  12th  November,  1897,  he  conveyed  it  accordingly,  for  the 
expressed  consideration  of  natural  love  and  affection. 

On  the  same  day  and  after  the  conveyance  had  been  exe- 
cuted, the  agreement  under  which  the  appellant  claims  was 
drawn  and  executed.  It  is  under  seal,  and  recites  the  convey- 
ance to  the  respondent,  and  is  expressed  to  be  made  in  considera- 
tion of  the  conveyance  and  of  one  dollar,  and  is  in  form,  as 
respects  the  payment  to  be  made  to  the  appellant,  a covenant 
by  the  respondent  to  pay  to  “Mary  Ann  Dawson,  of  the  said 
town  of  Orangeville,  spinster,  a daughter  of  the  said  party  of 
the  second  part,  the  sum  of  $87.50  a year  so  long  as  she,  the  said 
Mary  Ann  Dawson,  lives,  to  be  paid  on  the  1st  day  of  January 
in  each  year,  the  first  payment  to  said  Mary  Ann  Dawson  to  be- 
come due  on  the  1st  day  of  January,  1898.” 

The  appellant  is  not  a party  to  the  agreement,  and  is  only 
named  in  it  as  the  person  to  whom  this  annuity  is  to  be  paid, 
and  the  fact  that  the  agreement  had  been  entered  into  was  not 
communicated  to  her. 

The  learned  trial  Judge,  whom  I have  had  an  opportunity  of 
consulting  as  to  the  reasons  for  his  judgment,  found  against  the 
respondent  as  to  the  alleged  cancellation  of  the  agreement,  and 


D.C. 

1911 

Dawson 

V. 

Dawson. 


4 


ONTARIO  LAW  REPORTS. 


VOL. 


D. C.  held  that  it  was  a subsisting  liability  at  the  time  of  the  father’s 

1911  death;  and  the  ground  upon  which  he  dismissed  the  action  was, 

Dawson  that,  in  his  opinion,  the  appellant,  not  being  a party  to  the  agree- 

^ ment,  was  not  entitled  to  maintain  an  action  upon  it  for  the 

Dawson. 

purpose  for  which  her  action  is  brought. 


September  30,  1910.  The  appeal  was  heard  by  a Divisional 
Court  composed  of  Meredith,  C.J.C.P.,  Teetzel  and  Clute, 
JJ. 

W.  J.  L.  McKay,  for  the  plaintiff.  The  covenant  of  the 
defendant  was  one  for  the  benefit  of  the  plaintiff,  and  the 
personal  representatives  of  the  father  are  trustees  of  any  moneys 
received  in  respect  of  the  annuity  for  the  plaintiff.  The  plain- 
tiff is  a cestui  que  trust,  and  so  has  a right  to  bring  this  action : 
Lloyd’s  V.  Harper  (1880),  16  Ch.  D.  290;  In  re  Empress 
Engineering  Co.  (1880),  1 Rul.  Cas.  699,  at  p.  701,  16 
Ch.  D.  125;  Faulkner  v.  Faulkner  (1893),  23  O.R.  252; 

Kendrick  v.  Barkey  (1907),  9 O.W.R.  356;  Edmison  v. 
Couch  (1899),  26  A.R.  537,  at  p.  542;  Tomlinson  v. 
Gill  (1756),  Amb.  330;  Lamh  v.  Tice  (1840),  6 M.  & W. 
467;  Midholland  v.  Merriam  (1872),  19  Gr.  288;  Moot  v.  Gibson 
(1891),  21  O.R.  248;  Roberts  v.  Hall  (1882),  1 O.R.  388;  Robins 
V.  Hope  (1881),  57  Cal.  493,  at  p.  497;  Sidlivan  v.  National 
Trust  Co.  (1909),  14  O.W.R.  444;  Lewin’s  Law  of  Trusts,  11th 
ed.,  p.  208.  The  agreement  and  the  deed  were  evidences  of 
one  transaction,  and  consequently  the  agreement  became  a 
charge  on  the  lands.  The  agreement  was  never  destroyed  by  the 
father. 

C.  R.  McKeoivn,  K.C.,  for  the  defendant.  The  agreement  was 
not  a charge  on  the  property.  The  fact  that  it  recited  the  lands 
did  not  make  it  so.  And,  at  any  rate,  at  the  time  of  the  father’s 
death  there  was  no  liability  on  the  part  of  the  defendant  by 
reason  of  the  agreement,  because  the  agreement  was  destroyed  by 
the  father  with  the  intention  of  ending  the  defendant’s  liability 
under  it.  The  plaintiff,  not  being  a party  to  the  agreement, 
is  not  entitled  to  maintain  this  action : Edmison  v.  Couch,  26 
A.R.  537;  Mitchell  v.  City  of  London  Assurance  Co.  (1888), 
15  A.R.  262 ; Faidkner  v.  Faidkner,  23  O.R.  252. 

McKay,  in  reply. 
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January  5,  1911.  Meredith,  C.J.  (after  setting  out  the 
facts  as  above)  ; — The  unreported  case  of  Birch  v.  Birch,  referred 
to  in  Edmison  v.  Couch,  26  A.R.  537,  unless  distinguishable 
for  the  reason  to  which  I shall  afterwards  refer,  is  against  the 
claim  of  the  appellant,  and,  being  a decision  of  a Divisional 
Court,  is  binding  on  us,  and  I refer  to  it  somewhat  at  length  be- 
cause it  is  not  reported,  and  all  the  facts  of  it  were  not  before 
the  Court  when  the  latter  case  was  under  consideration. 

The  facts  were  that  J ohn  Birch  was  the  owner  of  a farm  in  the 
township  of  Clarke,  and  that  he,  by  deed  dated  the  4th  day  of 
April,  1882,  conveyed  it  to  his  son  George  Edward  Birch,  for  the 
expressed  consideration  of  $7,000 ; that,  by  a lease  of  the  same 
date,  the  son  demised  and  leased  the  farm  to  his  father,  to  hold 
to  him,  his  executors,  administrators,  and  assigns,  for  the  term 
of  his  natural  life,  and  ‘ ^ also  his  wife ’s  lifetime,  ’ ’ at  the  nominal 
rent  of  $1  a year,  and  that  the  son  also,  by  a bond  of  the  same 
date,  became  bound  to  his  father  in  the  penal  sum  of  $5,000. 
The  bond  is  in  these  words:  ‘^Know  all  men  by  these  presents 
that  I,  George  Edward  Birch,  of  the  township  of  Clarke,  in  the 
county  of  Durham,  and  the  Province  of  Ontario,  farmer,  am 
held  and  firmly  bound  unto  John  Birch,  of  the  same  place, 
yeoman,  in  the  sum  of  five  thousand  dollars  ....  to  be 
paid  to  the  said  John  Birch  . . . (sealed) 

Whereas  the  said  John  Birch  has  this  day  deeded  to  the  above 
bounden  George  Edward  Birch  all  that  certain  parcel  or  tract 
of  land  and  premises  situate  lying  and  being  in  the  township 
of  Clarke,  in  the  county  of  Durham,  and  the  Province  of  Ontario, 
containing  by  admeasurement  one  hundred  acres,  be  the  same 
more  or  less,  being  composed  of  the  north  half  of  lot  number 
twenty-seven  in  the  sixth  concession  of  the  said  township  of 
Clarke,  on  condition  that  the  said  George  Edward  Birch  should 
pay  the  said  John  Birch  and  his  wife  Elizabeth  Birch  during 
their  natural  lives  the  sum  of  one  hundred  and  fifty  dollars 
yearly  and  every  year ; also  to  keep  one  horse  and  one  cow  for 
the  said  John  Birch  and  Elizabeth  Birch,  his  wife,  during  their 
natural  lives,  the  horse  and  cow  to  be  fed  and  cared  for  the  same 
as  the  said  George  Edward  Birch’s  own;  also  half  an  acre  of 
land  to  be  prepared  for  potatoes  each  and  every  year  during 
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their  lifetime ; and  one  year  after  the  death  of  the  said  John  Birch 
and  Elizabeth  Birch,  his  wife,  the  said  above  bounden  George  Ed- 
ward Birch  shall  pay  or  cause  to  be  paid  to  John  Ebenezer  Birch, 
son  of  the  said  John  Birch,  the  sum  of  sixteen  hundred  dollars  of 
lawful  money  of  Canada,  and  if  there  shall  not  be  money  on  hand 
after  the  payment  of  all  just  debts,  funeral  and  testamentary 
expenses,  to  pay  one  hundred  dollars  each,  that  he,  the  said  John 
Birch,  has  willed  to  the  three  children  of  his  late  daughter 
Emily  Alice,  wife  of  H.  R.  Thornton,  of  Kirby — the  said  George 
Edward  Birch  is  to  pay  the  said  amount  of  one  hundred  dollars 
each  to  the  three  children.  Now  the  condition  of  this 
obligation  is  such  that  if  the  said  George  Edward 
Birch,  his  heirs,  executors,  administrators,  or  assigns, 
shall  well  and  truly  pay  or  cause  to  be  paid  to  the  said 
John  Birch  and  Elizabeth  Birch  yearly  and  every  year  during 
their  natural  lives  the  sum  of  one  hundred  and  fifty  dollars, 
and  shall  also  keep  feed  and  care  for  his  horse  and  cow  and  pre- 
pare half  an  acre  of  land  on  said  lot  No.  27  in  the  6th  concession 
of  the  said  township  of  Clarke  each  and  every  year  during  their 
natural  lives,  and  also  pay  or  cause  to  be  paid  to  the  said  John 
Ebenezer  Birch,  his  heirs,  executors,  administrators,  or  assigns, 
one  year  after  the  death  of  the  said  John  Birch  and  Elizabeth 
Birch,  the  sum  of  sixteen  hundred  dollars  of  lawful  money  of 
Canada,  and,  if  necessary,  the  one  hundred  dollars  each  to 
the  three  children  of  the  late  Emily  Alice,  wife  of  H.  R.  Thorn- 
ton, then  this  obligation  to  be  null  and  void,  else  to  remain  in 
full  force  and  virtue.  And  it  is  also  hereby  agreed  that  this 
bond  and  the  fulfilment  thereof  shall  be  a lien  and  charged  and 
chargeable  upon  the  said  north  half  of  lot  number  twenty-seven 
in  the  sixth  concession  of  the  said  township  of  Clarke  in  the 
county  of  Durham.” 

The  father  died  in  April,  1896,  and  his  wife  died 
in  the  year  1889.  After  the  conveyance  of  the  land 
to  the  son  and  the  execution  of  the  lease  and  bond,  the  father 
met  with  an  accident  which,  as  the  son  alleged,  disabled  him 
from  doing  anything  for  himself  and  caused  him  to  require  con- 
stant care  and  attention,  and,  owing  to  this  and  his  increasing 
age,  the  provision  which  he  made  for  himself  became  insufficient, 
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and  it  was  necessary  for  him  to  have  more  and  better  support, 
maintenance,  attendance,  clothing,  and  care  than  the  provision 
he  had  made  for  himself,  and  he  proposed  to  the  son  George 
Edward  that,  if  he  would  maintain  him  during  the  remainder 
of  his  life,  he  would  release  the  son  ' ' from  all  the  considerations 
stated”  in  the  lease  and  bond,  to  which  the  son  agreed,  and,  in 
pursuance  of  this  agreement,  the  father,  on  the  22nd  October, 
1891,  executed  a quit-claim  deed  of  the  farm  to  the  son.  This 
quit-claim  deed  contains  a recital  of  the  terms  of  the  lease  and 
bond,  and  by  it  the  father  granted,  released,  and  quitted  claim 
to  the  son,  his  heirs  and  assigns,  ‘All  the  estate,  right,  title, 
interest,  claim,  and  demand  whatsoever,  both  at  law  and  in 
equity  or  otherwise  howsoever,  and  whether  in  possession  or  ex- 
pectancy, ” of  the  father  “and  all  other  persons  named  in  the 
said  bond,”  in  the  farm;  and  to  the  habendum  which  it  contains 
are  added  the  words  “free  from  all  incumbrances  or  payments 
to  parties  named  in  said  bond  or  lease  and  from  all  other  parties 
claiming  under  him  or  them  in  said  bond  or  lease.  ’ ’ 

John  Ebenezer  Birch  on  the  9th  June,  1896,  commenced  an  ac- 
tion in  the  High  Court  against  George  Edward  Birch  and  the 
three  children  of  Emily  Alice  Thornton ; and  by  his  statement  of 
claim  claimed  to  have  the  quit-claim  deed  of  the  22nd  October, 
1891,  set  aside  as  having  been  obtained  by  the  exercise  of  undue 
and  improper  influence  on  the  part  of  George  Edward  Birch, 
or  to  have  it  declared  that  the  effect  of  it  was  not  to  free  the  farm 
“from  the  incumbrance  in  his  favour  of  $1,600,”  and  a declara- 
tion that  he  was  entitled  to  a lien  on  the  farm  for  the  $1,600, 
as  well  as  further  and  other  relief.  The  action  came  on  for 
trial  before  the  Chancellor  at  Lindsay  on  the  15th  December, 
1896,  when  the  action  w^as  dismissed  with  costs.  The  plaintiff 
then  appealed  to  a Divisional  Court,  and  his  appeal  was  on 
the  20th  January,  1897  (order  book  2,  p.  252),  heard  and  dis- 
missed with  costs.  He  then  appealed  to  the  Court  of  Appeal, 
leave  to  appeal  having  been  granted,  and  his  appeal  to  that 
Court  was,  on  the  11th  June,  1897,  by  consent  dismissed  without 
costs. 

One  point  of  difference  between  the  Birch  case  and  the  case 
at  bar  is,  that  in  the  Birch  case  the  father  had  formally  released 
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the  son  from  the  obligation  of  the  bond,  while  in  the  case  at 
bar  the  covenant  of  the  son  was  a subsisting  obligation  at  the 
time  of  his  father’s  death.  If,  as  I read  the  bond,  the  recital 
in  it  as  to  the  land  having  been  conveyed  to  the  obligor  on  condi- 
tion, applies  to  the  payment  to  John  Ebenezer,  a trust  was 
created,  and  it  was,  therefore,  not  in  the  power  of  the  father, 
without  the  consent  of  the  cestui  que  trust,  which  was  not 
given,  to  release  the  son  George  Edward  from  the  obligation  he 
had  entered  into  for  the  payment  of  the  $1,600  to  John  Eben- 
ezer. 

The  learned  Chancellor  seems  to  have  thought  that  the  de- 
cision in  Mulholland  v.  Merriam,  19  Gr.  288,  affirmed  on  rehear- 
ing (1873),  20  Gr.  152,  did  not  proceed  upon  the  ground  that  a 
trust  had  been  created  in  favour  of  the  plaintiff;  but  in  this  he 
was  in  error,  for  Strong,  V.-C.,  expressly  held  that  a trust 
was  created  (19  Gr.  at  p.  292),  though  he  was  of  opinion  that, 
even  if  the  defendant  were  not  a trustee,  the  plaintiff  was  en- 
titled to  succeed;  and  that  a trust  was  created  was  the  ground 
of  the  decision  on  rehearing  (20  Gr.  at  p.  157). 

In  Edmison  v.  Couch,  Maclennan,  J.A.,  appears  to  have 
doubted  the  correctness  of  the  decision  in  Birch  v.  Birch  (26 
A.R.  at  p.  541),  while  the  present  Chief  Justice  of  Ontario,  who 
had  been  of  counsel  for  George  Edward  Birch  in  the  action, 
thought  that  the  case  ‘'was  well  decided  upon  its  own  circum- 
stances,” and  referred  to  the  fact  that  the  father  had  held  the 
bond  in  his  own  hands  and  to  the  new  and  substituted  con- 
sideration and  agreement  between  the  father  and  George  Ed- 
ward and  the  actual  release  of  the  covenants  and  agreements 
contained  in  the  bond,  which  he  said  were  all  circumstances 
which  did  not  occur  in  the  case  then  before  the  Court  (p.  544). 

The  decision  in  Birch  v.  Birch,  unless  the  fact  that  the  father 
had  released  the  son  from  the  obligation  of  the' bond  was  suffi- 
cient to  distinguish  it  from  Mulholland  v.  Mey^riam,  is,  I think, 
directly  in  conflict  with  that  case,  and  it  is  also  opposed  to  the 
decision  of  the  Irish  Court  of  Appeal  in  Drimmie  v.  Davies, 
[1899]  1 I.R.  176. 

In  this  Irish  case  the  defendant,  by  the  articles  of  co-part- 
nership between  him  and  his  father,  covenanted  with  his  father 
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that,  in  the  event  of  the  death  of  the  latter  while  the  partner- 
ship continued,  the  son,  subject  to  certain  conditions,  would  pay 
a yearly  sum  to  each  of  his  brothers  and  sisters  for  a stated 
period;  the  father  died  while  the  partnership  continued,  and, 
the  son  having  refused  to  pay  the  annuities,  an  action  was 
brought  by  the  executors  of  the  father  and  the  brothers  and 
sisters  against  the  son,  claiming  to  have  the  trusts  and  agree- 
ments of  the  articles  carried  into  execution,  and  the  son  ordered 
to  pay  to  the  children  or  to  the  executors  the  arrears  of  the 
annuities.  It  was  contended  by  the  son  that  the  agreement  to 
pay  the  annuities  was  not  enforceable  against  him  and  gave  no 
right  to  the  plaintiff  to  sue  in  respect  of  them,  the  children  not 
being  parties  to  the  articles,  and  the  executors  not  being  inter- 
ested in  the  payment  of  the  annuities.  The  Vice-Chancellor 
(Chatterton),  after  reviewing  the  English  and  Irish  cases, 
came  to  the  conclusion  that  the  defence  failed,  and  gave  judg- 
ment for  the  payment  by  the  defendant  to  the  executors  of  the 
sums  due  on  foot  of  the  arrears  of  the  annuities,  and  for  pay- 
ment of  the  accruing  gales,  to  be  applied  by  them  in  accord- 
dance  with  the  terms  of  the  articles,  and  this  judgment  was 
affirmed  by  the  Court  of  Appeal  on  substantially  the  same 
grounds  on  which  the  Vice-Chancellor  had  proceeded. 

It  will  be  observed  that,  although  the  articles  did  not  pro- 
vide that  the  annuity  should  be  paid  out  of  the  profits  of  the 
business,  the  money  received  by  the  executors  in  respect  of  them 
must  have  been  treated  as  impressed  with  a trust  in  favour  of 
the  children,  for  the  direction  of  the  judgment  was  that  the 
executors  were  to  apply  them  in  accordance  with  the  terms  of 
the  articles. 

This  case  is  very  similar  in  its  features  to  In  re  Flavell,  Mur- 
ray V.  Flavell  (1883),  25  Ch.  D.  89,  32  W.R.  102,  though  in  that 
case  the  widow  to  whom  the  annuity  was  payable  under  the 
partnership  articles  was  also  the  executrix  of  her  husband.  In 
that  case  North,  J.,  held,  applying  the  principle  of  Page  v.  Cox 
(1852),  10  Hare  163,  that,  in  the  event  which  had  happened, 
the  articles  created  a trust  in  favour  of  the  widow,  and  con- 
cluded the  reasons  for  his  judgment  in  these  words:  ‘‘The 
widow  as  executrix  has  received^  the  money  and  it  is  in  her  hands. 
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How  is  it  to  be  applied  ? It  appears  to  me  that  I cannot  say  that 
the  express  words  of  the  articles  are  to  go  for  nothing.  The 
agreement  was  never  released  or  given  up  by  the  testator  in 
his  lifetime,  and  I think  the  widow  is  entitled  to  the  charge  which 
she  claims:”  25  Ch.  D.  at  p.  100.  The  judgment  of  North,  J.,  was 
affirmed  by  the  Court  of  Appeal.  In  the  course  of  the  argument, 
Cotton,  L.J.,  is  reported  to  have  said:  '^The  question  is  whether 
the  money  comes  to  the  hands  of  the  executors  or  administrators 
impressed  with  a trust,  or  whether  they  take  it  as  part  of  the  es- 
tate of  the  deceased.  ’ ’ And  it  was  held  by  the  Court  that  it  came 
to  the  hands  of  the  testator’s  representative  impressed  with  a 
trust  for  his  widow  and  children.  In  the  course  of  his  judgment. 
Cotton,  L.J.,  said:  ‘‘But  how  is  it  made  out  to  be  his  {i.e.,  the 
testator’s)  property?  It  is  said  that  he  could  have  released  the 
covenant.  But,  if  he  could  have  done  so,  it  would  be  only  on  the 
ground  that  the  35th  article  did  not  create  a trust,  but  was  only 
a contract  between  the  partners  to  create  a trust ; a contract  from 
which  either  could  release  the  other.  . . . During  the  argu- 

ment I put  this  case  to  the  appellant’s  counsel,  ‘Do  you  say  that 
Mr.  d^^lavell  could  have  altered  the  destination  of  this  fund 
when  it  came  to  the  hands  of  the  executors?’  He  replied,  ‘yes;’ 
but  I am  of  the  contrary  opinion,  for  this  reason,  that  the  fund 
came  to  the  hands  of  the  executors  impressed  with  a trust;  and 
not  merely  subject  to  a direction  given  by  Mr.  Flavell,  which 
he  could  have  altered  by  a contract  for  value.” 

I may  remark  here  that  this  decision  did  not  proceed  upon 
the  ground  that  the  annuity  was  payable  out  of  any  fund  in  the 
hands  of  the  defendant,  and,  therefore,  that  a trust  was  created, 
but  upon  the  ground  that  a trust  of  the  annuity  was  created 
by  the  articles. 

In  a subsequent  case  of  Ehrmann  v.  Ehrmann  (1894),  43 
W.R.  125,  Stirling,  J.,  referring  to  what  was  said  by  Lord 
Justice  Cotton  as  to  the  power  of  the  partners  to  release  one 
another,  said:  “Now  no  doubt  the  Lord  Justice  appears  to  in- 
dicate his  opinion  to  be  that  neither  partner  could  release  the 
other  from  this  covenant;  but  it  is  to  be  observed  that  the  Lord 
Justice  abstains  from  saying  that  the  contract  could  not  be  put 
an  end  to  by  the  parties.  I apprehend  that  the  Lord  Justice 
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meant  that  the  parties  could  not  have  put  an  end  to  the 
covenant  without  determining  the  contract  of  partnership.” 

The  most  recent  case  I have  seen  is  Kelly  v.  Larkin,  [1910] 
2 I.R.  550.  In  that  case  Richard  Kelly  had  assigned  all  his 
estate  in  lands  held  by  him  under  a lease  to  his  sister,  Susan 
Carter.  The  plaintiff  was  not  a party  to  the  assignment,  but  it 
contained  a covenant  on  the  part  of  the  sister  with  Kelly,  his 
executors  and  administrators,  and  it  was  declared  that  the  as- 
signment was  made  on  the  express  condition  that  the  sister,  her 
heirs,  executors,  administrators,  or  assigns,  should,  out  of  the 
rents  and  profits  to  be  received  by  her  or  them  out  of  the  pre- 
mises, pay  or  apply  towards  the  maintenance  of  the  plaintiff- — 
a brother  of  Richard  Kelly — during  the  plaintiff’s  life,  one  half 
the  annual  profit-rent  received  by  her.  Richard  Kelly  was  not 
a party  to  the  action,  and  it  was  not  shewn  that  he  had  been 
asked  to  sue  and  had  refused  to  do  so,  but  the  Court  held  that 
there  was  not  ^‘any  legal  principle  which  would  oblige  him  (i.e., 
the  plaintiff)  to  go  through  the  roundabout  process  of  getting 
Richard  Kelly  to  bring  an  action  for  his  benefit;”  Andrews,  J., 
adding  (p.  559)  : ‘‘In  our  opinion,  the  present  case  comes  within 
the  equitable  exception  to  the  common  law  rule,  because  the 
plaintiff  has  a beneficial  interest  in  portion  of  a particular 
ear-marked  fund,  which,  if  received  or  recovered  by  the  cove- 
nantee, could  only  be  held  upon  trust  for  the  plaintiff.  ’ ’ 

Two  earlier  cases,  McCoubray  v.  Thomson  (1868),  I.R. 
2 C.L.  226,  and  Clitheroe  v.  Simpson  (1879),  4 L.R.  Ir.  59, 
were  cited,  in  each  of  which  it  was  held,  on  demurrer,  that  the 
plaintiff  was  not  entitled  to  sue  for  the  recovery  of  a sum  of 
money  which,  by  an  agreement  made  between  a third  person 
and  the  defendant,  to  which  the  plaintiff  was  not  a party,  the 
defendant  had  agreed  with  the  third  person  to  pay  to  the  plain- 
tiff. In  the  earlier  case  the  decision  was  based  upon  the  ground 
that  no  express  promise  was  made  to  the  plaintiff,  and  that  the 
consideration  moved  from  the  third  person,  and  in  the  later 
case  upon  the  ground  that  the  plaintiff  was  not  a party  to  the 
deed,  and  that  the  action  was  founded  upon  contract,  and  not 
upon  any  equitable  rights  or  liabilities  between  the  parties. 
These  cases  are  similar  to  Tweddle  v.  Atkinson  (1861),  1 B.  & S. 
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393,  which  was  also  cited,  and  Andrews,  J.,  treated  them  all  as 
distinguishable,  because  the  payment  was  not  to  be  made  out  of 
any  ascertained  fund  or  property. 

There  was,  doubtless,  that  distinction  between  these  cases 
and  the  one  he  was  considering,  because,  in  the  latter,  a trust 
was  clearly  created  by  the  provision  that  the  money  to  be  applied 
for  the  maintenance  of  the  plaintiff  was  to  be  paid  or  applied 
out  of  the  rents  and  profits  to  be  received  by  the  defendant 
from  the  property  assigned  to  her,  but  I do  not  think  that,  ac- 
cording to  the  decided  cases,  it  is  essential  to  the  creation  of  a 
trust  that  there  should  be  an  ascertained  fund  or  property  out 
of  which  the  payment  is  to  be  made. 

The  decision  of  the  Court  on  the  question  of  parties  agrees 
with  what  was  said  in  Midholland  v.  Merriam,  by  Strong,  V.-C., 
19  Gr.  at  pp.  296,  297:  ‘‘It  may  be  said  that  a personal  re- 

presentative of  the  settlor  John  Mulholland  ought  to  be  a party 
here.  But  there  is  no  such  representative  in  existence,  and 
if  one  was  constituted  it  would  only  be  for  the  express  purpose 
of  this  suit,  since  all  the  property  of  the  intestate  was  made  over 
by  this  assignment  to  the  defendant,  and  there  are  now  no 
assets  to  administer  or  debts  to  pay ; and  such  an  administrator 
would  be  a merely  formal  party  as  a trustee  having  not  the 
slightest  interest.”  And  he  accordingly  directed  that  the  suit 
might  proceed  in  the  absence  of  any  person  representing  the 
estate  of  John  Mulholland. 

After  the  best  consideration  I have  been  able  to  give  to  the 
matter,  I have  come  to  the  conclusion  that  Birch  v.  Birch  does 
not  stand  in  the  way  of  the  appellant’s  success,  and  that  it  may 
properly  be  treated  as  having  been  decided,  as  the  present  Chief 
Justice  of  Ontario  appears  to  have  thought,  upon  its  own  circum- 
stances, and  I have  come  to  that  conclusion  the  more  readily 
because,  if  it  was  not,  the  decision  is  in  direct  conflict  with  Mul- 
holland V.  Merriam  and  Drimmie  v.  Davies. 

I am  also  warranted,  I think,  by  what  was  decided  in  In  re 
Flavell,  Murray  v.  Flavell,  and  in  Drimmie  v.  Davies,  and  by 
what  was  said  by  Vice-Chancellor  Strong  in  Midholland  v. 
Merriam,  in  holding  that,  though  the  annuity  which  the  respon- 
dent covenanted  to  pay  to  the  appellant  was  not  in  terms  agreed 
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to  be  paid  out  of  the  farm  conveyed  to  him,  any  money  re- 
ceived by  the  executors  of  his  father  is  respect  of  the  annuity 
would  in  their  hands  be  impressed  with  a trust  for  the  appel- 
lant. 

The  statement  of  Strong,  V.-C.,  in  Mulholland  v.  Merriam, 
is : ‘ ' Even  if  Merriam  is  not  a trustee,  I think  there  could  be  no 
doubt  but  that  a personal  representative  of  the  testator  recover- 
ing this  money  in  an  action  at  law  would  be  considered  as  a 
trustee  for  the  plaintiff,  and,  if  so,  it  would,  I think,  follow  that 
the  plaintiff  can  maintain  this  suit  ” ( p.  293 ) . And  further  on  ( pp. 
294-5)  : ‘‘There  can  be  no  doubt,  as  I have  already  said,  that  this 
$400,  if  recovered  in  an  action  at  law  by  the  personal  representa- 
tive of  John  Mulholland,  would  not  be  assets  in  his  hands  to  be 
distributed  by  him  according  to  the  Statute  of  Distributions,  but 
would  be  impressed  with  a trust  in  equity  in  favour  of  the 
plaintiff.  This  rmist  be  so,  for  the  only  other  alternative  is, 
that  it  was  in  the  power  of  the  defendant  entirely  to  defeat  any 
or  all  of  the  gifts  which  the  settlor  made  to  his  children,  by 
compelling  the  personal  representative  to  bring  an  action,  the 
fruits  of  which  would  be  free  from  any  trust  and  liable  to  be 
distributed  amongst  the  next  of  kin;  which  would,  of  course,  be 
absurd.’’  And  it  is  supported,  I think,  by  In  re  Flavell,  Mur- 
ray V.  Flavell,  and  Drimmie  v.  Davies,  and,  even  if  it  were  not, 
I should  feel  bound  to  accept  as  accurate  so  emphatic  a statement 
as  to  the  law,  coming  as  it  did  from  a master  of  the  principles 
of  equity  jurisprudence,  in  the  absence  of  some  decision  binding 
on  me  that  it  was  not,  and  none  such  have  I been  able  to  find. 

It  cannot  be,  I think,  that  if  in  In  re  Flavell  the  articles 
had  provided  that  the  payment  was  to  be  made  directly  to  the 
widow  or  children,  the  result  would  have  been  different,  especi- 
ally when  it  is  the  duty  of  the  Court  to  regard  the  substance 
and  effect  and  not  the  mere  form  of  the  instrument,  and  a trust 
may  well  be  created,  although  there  may  be  an  absence  of  any 
expression  in  terms  importing  confidence. 

Beyond  the  payment  of  three  sums,  amounting  in  all  to  $20, 
to  a son  and  two  other  daughters,  the  only  matter  for  which 
the  covenant  which  the  father  required  the  respondent  to  enter 
into  provided  was  the  payment  of  the  annuity  to  the  appellant. 
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and  it  cannot  be  doubted,  I think,  that  substantially  the  sole 
purpose  of  the  covenant  was  to  secure  a benefit  for  her. 

If  in  Lloyd’s  v.  Harper,  16  Ch.  D.  290,  it  was  proper  to  hold 
that  the  guarantee  which  the  father  had  entered  into  with 
Lloyd’s  was  one  for  the  benefit  of  the  persons  with  whom  his 
son  might  enter  into  contracts  of  insurance  so  as  to  constitute 
Lloyd’s  trustees  of  the  guarantee  for  them,  I do  not  see  why  it 
is  not  proper  to  hold  that  the  covenant  of  the  respondent  was 
one  for  the  benefit  of  the  appellant,  and  that  the  personal  repre- 
sentatives of  the  father  are  trustees  of  any  money  received  in 
respect  of  the  annuity  for  the  appellant. 

For  a similar  reason  to  that  for  which  Vice-Chancellor 
Strong,  in  Midholland  v.  Merriam,  directed  that  the  action  might 
proceed  in  the  absence  of  a person  representing  Mulholland, 
it  would  be  proper  that  we  should  direct  that  the  appellant’s 
action  should  proceed  in  the  absence  of  any  person  representing 
her  father ; but,  as  the  respondent  is  an  executor  of  his  father ’s 
will,  the  father’s  estate  is  represented,  and  that  by  the  only  per- 
son beneficially  interested  under  his  will,  which  makes,  I think, 
an  d fortiori  case  for  dispensing  with  any  further  representa- 
tive of  the  father. 

If  there  ever  was  a case  in  which  a Court  would  be  justified 
in  struggling  to  find  a ground  for  sustaining  an  action,  it  is  this. 

The  appellant’s  father  owned  a valuable  farm,  which  the 
will  he  made  shewed  he  intended  to  leave  to  his  son,  subject  to 
the  payment  of  an  annuity  to  the  appellant;  instead  of  leaving 
the  land  to  pass  in  that  way  to  the  son,  and  solely  for  the  pur- 
pose of  avoiding  a supposed  difficulty  on  account  of  the  son 
having  been  appointed  an  executor,  the  form  of  carrying  out 
this  intention  was  changed,  and  the  farm  was  conveyed  to  the 
son,  and  the  covenant  upon  which  the  action  was  brought  was 
entered  into  by  the  son  as  part  of  the  arrangement  under  which 
he  obtained  the  farm;  and,  the  father  being  now  dead,  the  son 
repudiates  his  obligation  under  the  covenant,  and  refuses  to 
pay  the  annuity  to  the  appellant. 

There  can  be  no  shadow  of  doubt  as  to  the  respondent’s  moral 
obligation  to  pay  the  annuity,  and  it  would  be  a misfortune,  I 
think,  if  the  obligation  were  not  as  binding  in  law  as  it  is  in 
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For  the  reasons  I have  given,  the  obligation  is,  in  my  opinion, 
as  binding  in  law  as  it  is  in  morals,  and  the  result  is  that  the 
appeal  should  be  allowed  with  costs,  and  that  the  judgment  of 
my  brother  Magee  should  be  reversed,  and,  in  lieu  of  it,  judg- 
ment should  be  entered  directing  payment  of  the  arrears  of  the 
annuity,  with  interest,  to  be  made  by  the  respondent  to  the 
appellant,  and  also  of  the  costs  of  the  action,  and  declaring  that 
the  respondent  is  bound  to  pay  to  the  appellant  the  accruing 
gales  as  they  become  due,  and  that  the  appellant  is  entitled  to 
a charge  upon  the  farm  for  the  annuity,  and  directing  a sale 
of  the  farm  in  default  of  payment. 

The  respondent  should  pay  the  costs  of  the  action  and  of  the 
appeal. 


D.  C. 

1911 

Dawson 

V. 

Dawson. 

Meredith,  O.J. 


Teetzel,  J.  : — I agree. 


Clute,  J.  : — Appeal  from  the  judgment  of  Magee,  J.,  of  the 
4th  June,  1910. 

The  plaintiff  and  defendant  are  the  children  of  Thonias 
Dawson  senior,  deceased,  who  died  in  April,  1908.  The  de- 
ceased was  in  his  lifetime  the  owner  of  the  lands  in  question, 
in  the  town  of  Orangeville,  containing  100  acres,  and,  worth, 
it  is  said,  from  $4,000  to  $5,000.  By  his  will  he  devised  the  said 
lands  and  premises  to  the  defendant,  and  bequeathed  the  plain- 
tiff an  annuity  of  $50  for  her  lifetime,  to  be  paid  by  the  defen- 
dant. The  will  has  not  been  proved. 

After  the  date  of  the  will,  on  the  12th  November,  1897,  the 
father,  Thomas  Dawson,  conveyed  the  lands  to  the  defendant, 
who  is  now  in  possession  of  the  same,  and  has  been  since  the 
death  of  his  father.  On  the  same  day,  and,  as  it  is  alleged  by 
the  plaintiff,  at  the  same  time,  but,  as  the  defendant  alleges, 
some  hours  afterwards,  the  defendant  executed  an  agreement 
between  himself  and  his  father  under  seal,  reciting  that  whereas 
the  party  of  the  second  part  (the  father)  has  this  day  conveyed 
to  the  party  of  the  first  part  (the  defendant)  the  north-east  half 
of  lot  No.  2 in  concession  D in  the  township  of  Orangeville,” 
and  witnessing  ‘‘that,  in  consideration  of  the  said  conveyance 
and  the  sum  of  one  dollar  . . . the  said  party  of  the  first 
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part  hereby  covenants  and  agrees  to  pay  ...  to  Mary 
Dawson,  . . . the  daughter  of  the  said  party  of  the  second 

part,  the  sum  of  $87.50  a year,  so  long  as  the  said  Mary  Dawson 
lives,  and  to  be  paid  on  the  1st  of  January  in  each  year,  the  first 
payment  to  said  Mary  Dawson  to  become  due  on  the  1st  day  of 
January,  1898,”  and  to  pay  trifling  sums  to  other  beneficiaries 
after  the  father’s  death. 

The  defendant  made  payments  under  the  said  agreement 
to  the  father  during  his  lifetime,  and  gave  $50  to  the  plaintiff 
after  the  father’s  death,  which  sum,  the  defendant  says,  was  a 
gift  to  his  sister,  but  which  the  plaintiff  asserts  to  have  been 
paid  under  the  agreement. 

The  defendant  alleges  that  the  father  destroyed  the  said 
agreement  during  his  lifetime,  and  thereby  cancelled  the  same. 

The  trial  Judge  found  against  the  defendant  upon  this  point, 
and  I think  there  can  be  no  doubt  that  his  finding  is  justified  by 
the  evidence.  Upon  the  defendant’s  own  statement  as  to  what 
occurred,  I think  it  plain  that  it  would  not  have  the  effect  of  can- 
celling the  agreement. 

The  defendant  further  contends  that  the  action  is  not  pro- 
perly constituted,  and  that,  in  any  event,  the  plaintiff  could  not 
bring  the  action  in  her  own  name,  and  this  was  the  view  taken 
by  the  learned  trial  Judge,  who  dismissed  the  action  with  costs, 
and  without  prejudice  to  any  other  action  which  the  plaintiff' 
may  bring  against  the  defendant  or  the  executor  of  the  late 
Thomas  Dawson. 

In  Bobson  v.  Jarcline  (1875),  22  Gr.  420,  Blake,  V.-C.,  after 
reviewing  the  authorities,  said : ‘ M think  the  cases  warrant  the 
conclusion  that,  where  a testator  gives  real  estate  to  one,  whom 
he  directs  to  pay  a legatee  named  in  the  will  a sum  of  money,  and 
the  devisee  accepts  the  devise,  he  takes  the  premises  on  the 
condition  that  he  pays  the  legatee ; and  the  land  is  in  his  hands 
subject  to  this  burden,  and  liable  for  the  fulfilment  of  this  ob- 
ligation.” 

This  case  was  followed  by  Ferguson,  J.,  in  Gray  v.  Bichmojid 
(1892),  22  O.R.  256.  See  also  Callaghan  v.  Howell  (1898),  29 
O.R.  329. 

In  Re  McMillan  (1889),  17  O.R.  344,  where,  in  consideration 
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of  a conveyance  I o him  of  certain  property,  a son  agreed  with  his 
mother  that  he  would,  during  her  life,  provide  her  with  a house 
on  the  farm,  and  with  necessaries,  and  support  his  brothers  and 
sisters  thereon  until  they  should  reach  sixteen  years  of  age,  so 
long  as  they  remained  on  the  farm  and  assisted  him,  so  far  as 
they  were  able  to,  in  the  management  of  it,  it  was  held,  by  the 
Chancellor,  that  the  mother  had  no  right  or  power  to  release 
the  son  from  the  obligations  undertaken  by  him  with  reference 
to  his  brothers  and  sisters  under  the  agreement,  and,  if  the  child- 
ren did  their  part,  they  could  hold  their  brother  to  his  promise, 
though  the  agreement  was  not  in  terms  made  with  them  as 
parties. 

Reference  is  made  by  the  Chancellor  to  Mitchell  v.  City  of 
London  Assurance  Co.,  15  A.R.  262.  In  that  case  the  plaintiff 
held  a mortgage  on  a steam-tug,  upon  which  there  had  been 
effected  by  the  owner  an  insurance,  the  policy  for  which  was  not 
under  seal,  and  declared  the  loss,  if  any,  payable  to  the  plaintiff 
' ' as  his  interest  may  appear.  ’ ’ The  plaintiff  renewed  the  policy 
under  the  same  form,  and  during  such  renewal  the  tug  was 
burned,  and  the  plaintiff  sued.  The  Queen’s  Bench  Division 
held  (12  O.R.  706)  that  the  action  was  properly  constituted, 
and  gave  judgment  in  favour  of  the  plaintiff.  On  ap- 
peal that  judgment  was  affirmed,  on  the  ground  that 
the  relation  of  trustee  and  cestui  que  trust  had  been 
created  between  the  owner  and  the  plaintiff  in  re- 
spect of  the  policy  moneys.  Osier,  J.A.,  said,  at  p.  276: 
“If  the  case  presented  was  merely  that  of  a bare  contract  evid- 
enced by  the  policy  between  A.,  the  insurance  company,  and  B., 
the  mortgagor,  .that  A.  should  pay  C.,  the  mortgagee,  out  of  the 
insurance  money,  the  debt  which  B.  owed  the  latter,  it  would 
probably  come  within  the  general  rule  that  a contract  cannot 
be  enforced  except  by  one  who  is  a party  to  it,  and  therefore  the 
mortgagee,  as  a third  person  not  a party  to  the  contract,  could 
not  maintain  any  action  thereon.  In  my  opinion,  this  is  not 
a case  of  that  kind,  but  is  rather  to  be  regarded  as  one  in  which, 
as  between  mortgagor  and  mortgagee,  a trust,  or  at  the  lowest  a 
lien,  has  been  created  in  favour  of  the  latter  upon  the  policy 
moneys.  It  comes,  in  short,  within  one  of  the  exceptions  to 
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which  the  above  rule  is  subject,  and  which  is  thus  stated  by 
Cotton,  L.J.,  in  the  recent  case  of  Gandy  v.  Gandy  (1885),  30  Ch. 
D.  57,  67 : ‘If  the  contract,  although  in  form  it  is  with  A.,  is  in- 
tended to  secure  a benefit  to  B.,  so  that  B.  is  entitled  to  say  he 
has  a beneficial  right  as  cestui  que  trust  under  that  contract; 
then  B.  would,  in  a Court  of  Equity,  be  allowed  to  insist  upon 
and  enforce  the  contract.’  ” 

The  rule  is  stated  in  1 Campbell’s  Ruling  Cases,  p.  686,  as 
follows It  is  an  established  rule  of  law  that  where  a contract 
is  made  between  A.  and  B.,  whereby  B.  promises  payment  or 
performance  to  A.  for  the  benefit  of  C.,  A.  can  sue  on  the  con- 
tract and  recover  all  that  C.  could  have  recovered  if  the  con- 
tract had  been  made  with  C.  himself.  And  A.  being  in  such  a 
case  trustee  for  C.,  C.  is,  in  a Court  of  Equity,  himself  entitled 
to  sue  as  plaintiff.  But  where  there  is  a mere  contract  be- 
tween A.  and  B.  that  one  of  them  shall  pay  a sum  of  money  to 
C.,  that  gives  no  right  of  action  to  C.  either  at  law  or  in  equity:” 
Lloyd’s  V.  Harper,  16  Ch.  D.  290. 

In  Gandy  v.  Gandy,  supra,  Cotton,  L.J.,  said:  “As  a general 
rule,  a contract  cannot  be  enforced  except  by  a party  to  the  con- 
tract; and  either  of  two  persons  contracting  together  can  sue 
the  other,  if  the  other  is  guilty  of  a breach  of  or  does  not  per- 
form the  obligations  of  that  contract.  But  a third  person — a 
person  who  is  not  a party  to  the  contract — cannot  do  so.  The 
rule,  however,  is  subject  to  this  exception:  if  the  contract,  al- 
though in  form  it  is  with  A.,  is  intended  to  secure  a benefit  to 

B. ,  so  that  B.  is  entitled  to  say  he  has  a beneficial  right  as 
cestui  que  trust  under  that  contract ; then  B.  would,  in  a Court 
of  Equity,  be  allowed  to  insist  upon  and  enforce  the  contract. 
That,  in  my  opinion,  is  the  way  in  which  the  law  may  be  stated.  ’ ’ 

This  view  of  the  law  is  quoted  with  approval  by  Armour, 

C. J.O.,  in  Agricidtural  Savings  and  Loan  Co.  v.  Liverpool  and 
London  and  Globe  Insurance  Co.  (1901),  3 O.L.R.  127.  This  de- 
cision was  reversed  in  Liverpool  and  London  and  Globe  Insur- 
ance Co.  V.  Agricultural  Savings  and  Loan  Co.  (1903),  33 
S.C.R.  94,  but  upon  another  point. 

Gregory  v.  Williams  (1817),  3 Mer.  582,  was  followed  by 
Strong,  V.-C.,  in  Mtdholland  v,  Merriam,  19  Gr.  288. 
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In  Edmison  v.  Couch,  26  A.R.  537,  the  owner  of  land,  ‘‘in 
consideration  of  natural  love  and  affection  and  of  one  dollar,” 
conveyed  it  to  the  defendants  in  fee,  subject  to  a life  estate  in 
his  own  favour,  and  ^‘subject  to  the  payment  thereout”  by  the 
defendants  of  certain  sums  to  the  plaintiffs,  the  deed  being 
voluntary  as  to  them.  The  deed  contained  a covenant  by  the 
defendants  with  the  grantor  to  make  the  payments,  and  was 
executed  by  the  grantor  and  the  defendants.  Afterwards  the 
grantor  conveyed  the  same  land  to  the  defendants  in  fee,  for 
their  own  use  absolutely,  free  from  all  incumbrances,  but  sub- 
ject to  his  life  estate.  It  was  held  that  an  irrevocable  trust  was 
created  by  the  first  deed  in  favour  of  the  plaintiffs,  and  was  en- 
forceable by  them,  and  that  this  trust  was  not  affected  or  re- 
leased by  the  second  deed.  Gregory  v.  Williams,  3 Mer.  582, 
and  Mulholland  v.  Merriam,  19  Gr.  288,  applied. 

In  Edmison  v.  Couch  the  deed  was  upon  its  face  voluntary, 
but  it  was  pointed  out  by  Maclennan,  J.A.,  that  it  was  not  so; 
that,  as  between  the  grantor  and  the  grantees,  it  was  a deed  for 
value.  So  here,  the  consideration  for  the  agreement  by  the  son 
is  expressly  declared  in  the  agreement  to  be  the  conveyance  of 
the  land  by  the  father  to  the  son. 

In  the  present  case  also  the  fact  is  that  the  son  paid  part  of 
the  consideration  during  the  father’s  lifetime.  The  father  could 
not,  I think,  have  cancelled  the  agreement.  The  Atkinson  case, 
however,  differs  from  the  present  in  this : that  there,  by  the  first 
deed  the  grant  was  made  subject  to  the  payment  thereout  by  the 
grantee  of  the  sum  of  $500  to  each  of  the  daughters  after  his 
death. 

Kendrick  v:  Barkey,  9 O.W.R.  356,  differs  somewhat  from  the 
present  case.  There  the  father  agreed  with  his  son  that  one  of 
the  farms  granted  to  him  should  be  upon  the  trust  and  condition 
that  the  son  should  mortgage  the  farm  and  pay  his  sister  the 
sum  of  $1,000,  and  he  found  that  the  transaction  was  carried 
out  so  far  as  the  deed  of  the  farm  was  concerned ; but,  the  father 
dying  shortly  thereafter,  the  defendant  refused  to  pay  the  plain- 
tiff the  $1,000.  At  the  trial  in  that  case  the  plaintiff  took  the 
position  that,  the  father  having  made  a contract  with  the  de- 
fendant that  the  defendant  should  pay  to  the  plaintiff  the 
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sum  of  $1,000,  the  plaintiff  became  entitled  to  enforce  that 
agreement.  Riddell,  J.,  held,  that  since  the  case  of  Tweddle  v. 
Atkinson,  1 B.  & S.  393,  he  was  not  entitled  to  succeed  upon 
that  ground,  but  that  he  was  entitled  to  succeed  upon  his  finding 
as  a fact  that  the  land  was  conveyed  to  the  defendant  upon  the 
trust  and  condition  that  the  defendant  should  raise  money  upon 
it,  and  pay  thereout  the  sum  of  $1,000  to  the  plaintiff,  and  that 
thereby  the  defendant  became  a trustee  of  the  land  for  the 
plaintiff  to  the  extent  of  $1,000,  as  in  Mulholland  v.  Merriam 
and  Edmison  v.  Couch. 

The  question  then  here  is  whether,  upon  the  facts  of  this  case, 
it  falls  within  the  simple  case  of  a contract  or  whether  a trust 
has  been  raised  in  favour  of  the  plaintiff.  Having  regard  to 
the  position  of  the  parties  and  what  actually  took  place  between 
them,  I think  it  perfectly  clear  what  the  intention  of  the  father 
was.  He  had  made  a will  in  favour  of  the  plaintiff,  to  the  extent 
of  a charge  of  $50  per  year  upon  the  land  which  was  thereby 
devised  to  the  defendant.  The  defendant  seems  to  have  been 
under  the  impression  that,  because  he  was  named  executor,  he 
could  not  take  under  the  will.  For  that  or  some  other  reason, 
there  is,  I think,  no  doubt  that  he  desired  that  his  father  should 
make  a conveyance  of  the  land  to  him  at  once,  instead  of  waiting 
until  his  father’s  death  to  receive  the  same  by  will.  In  the 
agreement  no  provision  is  made  for  the  father  whatever.  He 
was  absolutely  denuding  himself  of  all  property.  There  was 
not  even  a covenant  upon  the  part  of  the  son  to  support  him  dur- 
ing his  life.  A consideration  for  the  conveyance  of  the  land  to 
the  son  was  the  agreement  sued  on,  whereby  he  agreed  to  pay 
to  the  plaintiff  the  sum  of  $87  a year  so  long  as  she  should  live. 
A part  of  this  sum  having  been  paid  to  the  father  during  his 
lifetime,  and  the  father  having  died,  it  is,  I think,  clear  that 
the  son  still  retaining  the  land  cannot  repudiate.  For  whom 
then  was  this  contract  entered  into*?  Obviously  for  the  benefit 
of  the  plaintiff.  I think,  having  regard  to  the  undoubted  inten- 
tion of  the  parties,  as  evidenced  first  by  the  will,  which  was 
never  revoked,  and  further  by  the  deed  and  agreement  and  the 
part  payment  by  the  son,  both  before  and  after  the  father’s 
death,  that  it  cannot  be  doubted  that  the  intention  and  acts 
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of  the  parties  created  a trust  in  favour  of  the  plaintiff.  It 
would,  in  my  opinion,  be  a fraud  upon  the  part  of  the  defen- 
dant to  obtain  a conveyance  of  the  land,  upon  the  faith  and  re- 
presentation that  he. was  to  pay  the  plaintiff  a certain  amount, 
and  then,  after  the  father’s  death,  repudiate  his  liability.  If  it 
becomes  necessary  to  add  the  personal  representatives  of  the 
father  as  parties,  I think  the  plaintiff  should  be  permitted  to 
do  so. 

I would  reverse  the  judgment  below  and  enter  judgment 
for  the  plaintiff  for  the  amount  of  the  arrears,  together  with  a 
declaration  of  the  plaintiff’s  right  to  receive  the  annuity  pro- 
vided for  in  the  agreement.  The  plaintiff  is  entitled  to  costs  here 
and  below. 


[DIVISIONAL  COURT.] 

Re  Henderson  and  Township  of  West  Nissouri. 


Schools — Continuation  School — County  By-laiv — High  School  District — 
Township  By-laiv — Continuation  Schools  Act,  1909,  sec.  9 — High 
Schools  Act,  1909,  sec.  4 — “Existed  in  Fact.” 

The  Middlesex  county  council,  in  1888,  passed  a by-law,  under  the  author- 
ity of  sec.  6 of  the  then  High  Schools  Act,  R.S.O.  1887,  ch.  226,  consti- 
tuting the  electoral  division  of  East  Middlesex  a high  school  district. 
No  trustees  were  appointed,  no  site  was  purchased,  no  school-house  built, 
and  nothing  was  done  under  the  by-law.  In  January,  1910,  the  county 
council  passed  a by-law  establishing  a continuation  school  in  the  town- 
ship of  West  Nissouri,  which  was  part  of  the  high  school  district  set 
apart  by  the  former  by-law.  This  by-law  was  not  directly  attacked,  but 
was  said  to  be  void  by  reason  of  sec.  9 of  the  Continuation  Schools  Act, 
9 Edw.  VII.  ch.  90,  which  provides  that  a continuation  school  shall  not 
be  established  in  a high  school  district.  The  West  Nissouri  township 
council  then  pased  a by-law  authorising  the  raising  of  money  for  the 
purchase  of  a school-site  and  the  erection  of  a school-house.  By  sec.  4 
of  the  High  Schools  Act,  9 Edw.  VII.  ch.  91,  whenever  a high  school 
district  has  existed  in  fact  for  three  months,  it  shall  continue  to  exist, 
and  shall  be  deemed  to  be  a high  school  district  under  the  new  Act,  no 
matter  whether  originally  regularly  formed  or  not:  — 

Held,  Riddell,  J.,  dissenting,  that  the  effect  of  the  last-mentioned  enact- 
ment was  that  high  school  districts  which  had  not  existed  in  fact,  but 
only  on  paper,  were  suffered  to  perish  as  the  result  of  the  repeal  of  the 
former  legislation;  and,  therefore,  the  East  Middlesex  high  school  dis- 
trict did  not  exist  when  the  county  by-law  establishing  a continuation 
school  in  a part  of  East  Middlesex  was  passed;  and  the  township  by-law 
founded  thereon  was  not  open  to  objection. 

Order  of  Middleton,  J.,  affirmed. 


D.  C. 
1911 

Dawson 

V. 

Dawson. 

Clute,  J. 


1910 
Oct.  21 
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Motion  by  James  Henderson  to  quash  by-law  No.  208  of  the 
township,  purporting  to  be  a by-law  to  levy  a rate  for  the  erec- 
tion of  a school-house  for  a continuation  school. 


October  20,  1910.  The  motion  was  heard  by  Middleton,  J., 
in  the  Weekly  Court  at  Toronto. 

J.  M.  McEvoy,  for  the  applicant. 

T.  G.  Meredith,  K.C.,  for  the  township  corporation. 


October  21,  1910.  Middleton,  J. : — A continuation  school 
shall  not  be  established  in  a high  school  district:  9 Edw.  VII. 
ch.  90  (the  Continuation  Schools  Act),  sec.  9. 

Under  R.S.O.  1887,  ch.  226,  the  county  council,  in  1888, 
established  the  separate  high  school  district  in  question.  No 
trustees  were  ever  appointed,  no  site  purchased,  and  no  school 
built.  Nothing  has  been  done  under  this  by-law  up  to  the  pre- 
sent time. 

In  the  same  year  the  council  made  a grant  to  the  London 
high  school,  and,  though  nothing  is  said  in  the  material,  I am 
told  that  grants  have  been  made  annually,  and  the  pupils  have 
attended  high  schools  in  London  and  other  municipalities. 

The  county  council  have  now  passed  a by-law  establishing 
a continuation  school  in  the  township  of  West  Nissouri,  part  of 
the  district  in  question.  This  by-law  has  not  been  attacked, 
but  is  said  to  be  void  by  reason  of  the  provisions  of  sec.  9.  Re- 
quisition having  been  made  upon  the  township  for  funds  for 
the  purchase  of  a site  and  the  erection  and  equipment  of  a 
school-house,  the  by-law  now  in  question  was  passed. 

Under  the  High  Schools  Act,  9 Edw.  VII.  ch.  91,  sec.  4,  when- 
ever a high  school  district  ‘‘has  existed  in  fact  for  three 
months,  ’ ’ it  shall  ‘ ‘ continue  to  exist,  ’ ’ and  shall  be  deemed  to  be 
a high  school  district  under  the  new  Act,  no  matter  whether 
originally  regularly  formed  or  not.  The  effect  of  this  is  to 
continue  all  districts  which  were  in  actual  operation  for  three 
months  before  the  passing  of  the  Act  in  question.  All  districts 
not  organised  and  actually  maintaining  schools  were  suffered 
to  perish  as  the  result  of  the  repeal  of  the  former  legislation. 
To  attribute  any  other  meaning  to  the  expression  “existing  in 
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fact”  would  be  to  render  the  statute  meaningless.  It  is  intend- 
ed to  contrast  the  actual,  living,  working,  districts  with  those 
that  exist  ''in  law”  upon  paper  or  as  a matter  of  theory  only. 
The  intention  was  to  have  a clean  slate  and  to  start  anew  with 
the  real,  as  distinct  from  the  imaginary,  as  well  as  to  remove 
any  stigma  attaching  to  the  origin  of  the  survivors. 

Motion  dismissed  with  costs.  The  money  paid  in  will  be  ap- 
plied in  payment  of  these,  and  the  balance  returned  to  the  ap- 
plicant. 


Middleton,  J. 

1910 

Re 

Henderson 

AND 

Township 
OF  West 
Nissouri. 


James  Henderson  appealed  from  this  order. 


November  29,  1910.  The  appeal  was  heard  by  a Divisional 
Court  composed  of  FAncoNBRiDGE,  C.J.K.B.,  Britton  and  Rid- 
dell, JJ. 

J.  M.  McEvoy,  for  the  appellant.  Under  9 Edw.  VII.  ch. 
90,  sec.  9,  a continuation  school  is  not  to  be  established  or  main- 
tained in  a high  school  district,  and  the  appellant  relies  on  the 
fact  that  a by-law  of  the  county  was  passed  in  1888,  making 
East  Middlesex  a high  school  district,  from  which  it  follows  that 
the  by-law  attacked  is  invalid.  The  respondents  rely  on  9 Edw. 
VII.  ch.  91,  sec.  4,  as  shewing  that  the  district  in  question,  never 
having,  as  they  allege,  "existed  in  fact,”  must  be  deemed  to 
have  ceased  to  exist.  In  the  view  of  the  learned  Judge  in  the 
Court  below,  the  effect  of  this  Act  was  to  repeal  the  former 
legislation,  so  far  as  this  district  was  concerned.  It  is  submitted 
on  behalf  of  the  appellant  that  a review  of  the  statutes  bearing 
upon  the  question  shews  that  this  is  not  the  case.  Reference 
was  made  in  this  connection  to  the  following  statutes : 47  Geo. 
III.  ch.  6 ; 48  Geo.  III.  ch  16 ; 59  Geo.  III.  ch.  4 ; 7 Wm.  IV. 
ch.  106;  2 Viet.  ch.  10,  sec.  1;  4 & 5 Viet.  ch.  18,  sec.  5 (1), 
and  ch.  19;  16  Viet.  ch.  186,  sec.  15;  C.S.U.C.  (passed  22  Viet.) 
ch.  63,  sec.  3;  37  Viet.  ch.  27,  secs.  34  and  38.  It  is  submitted 
that  the  general  effect  of  the  language  used  in  these  statutes  is 
not  aimed  at  destroying,  but  rather  at  perfecting,  existing  in- 
stitutions, and  it  is  to  be  noted  that  37  Viet.  ch.  27  contains  no 
general  repealing  clause:  see  schedule  at  p.  133  of  the  statute: 
see  Craies  on  Statute  Law  (Hardcastle,  4th  ed.)  p.  290,  citing 
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Scottish  American  Investment  Co.  v.  Village  of  Flora  (1881),  6 
A.R.  628,  at  p.  637.  No  general  repealing  clause  is  to  be  found  in 
40  Viet.  ch.  16;  and  sec.  18  (2)  provides  for  the  continuance  of 
existing  high  school  districts  and  of  the  arrangements  for  their 
working.  Similar  legislation  is  found  in  R.S.O.  1877,  ch.  205, 
and  R.S.O.  1887,  ch.  226,  which  latter  statute  was  in  force  when 
the  county  by-law  establishing  the  high  school  district  now  in 
question  was  passed.  [Riddell,  J.,  referred  to  Grand  Trunk 
R.W.  Co.  V.  Bolertson  (1907),  39  S.C.R.  506,  and  to  the  judg- 
ment of  the  Privy  Council  in  the  same  case  in  [1909]  A.C.  325, 
per  Lord  Loreburn,  L.C.,  at  p.  329.]  That  case  is  in  point  as 
shewing  that,  in  order  to  establish  the  repeal  of  the  legislation 
on  which  the  appellant  relies,  it  must  be  shewn  to  be  incon- 
sistent with  the  later  Acts  on  the  same  subject.  The  by-law 
establishing  the  district  was  validated  by  54  Viet.  ch.  57,  sec.  6, 
and  such  validating  is  not  annulled,  but  is  rather  confirmed,  by 
the  subsequent  Acts,  56  Viet.  ch.  52,  sec.  2;  59  Viet.  ch.  71, 
secs.  5,  6;  R.S.O.  1897,  ch.  293,  secs.  6,  7;  and  1 Edw.  VII. 
ch.  40,  secs.  6,  7,  which  reconsolidate  and  carry  on  the  sections 
so  numbered  in  the  revised  statute.  This  brings  the  matter 
down  to  the  passing  of  the  Act  of  1909.  The  appellant  requires 
no  assistance  from  sec.  4 of  that  statute,  as  the  by-law  upon 
which  he  relies  is  good  apart  from  the  effect  of  that  section.  Sec- 
tion 8 (49)  of  the  Interpretation  Act  is  in  favour  of  the  ap- 
pellant’s contention,  as  against  the  reasoning  of  the  learned 
Judge  in  the  Court  below.  North  Plantagenet  High  School 
Board  v.  Township  of  North  Plantagenet  (1906),  7 O.W.R.  17, 
was  referred  to. 

T.  G.  Meredith,  K.C.,  for  the  respondents,  argued  that  a 
liberal  construction  must  be  given  to  the  Continuation  Schools 
Act,  such  as,  reading  it  in  connection  with  the  High  Schools 
Act,  will  carry  into  effect  the  object  of  the  Legislature.  The  al- 
leged high  school  district  of  East  Middlesex  was  never  properly 
constituted  as  such — no  trustees  were  ever  appointed,  nor  was 
it  intended  that  they  should  be.  There  was  never  a school 
built,  a rate  levied,  or  a dollar  raised  for  high  school  purposes, 
and  the  whole  affair  was  nothing  but  a ' ‘bluff. ” R.S.O.  1887, 
ch.  226,  was  repealed  by  54  Viet.  ch.  57,  sec.  52 ; so  the  appellant 
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cannot  rely  on  the  earlier  Act  in  order  to  support  his  con- 
tention. It  is  apparent  from  various  sections  of  the  Act  that 
a high  school  district  must  be  constituted,  no<t  merely  set  apart, 
and  it  cannot  be  constituted  without  the  appointment  of  trus- 
tees : see  54  Viet.  ch.  57,  sec.  6.  The  following  cases  and  authori- 
ties were  referred  to : Ellice  Public  School  Trustees  v.  Township 
of  Ellice  (1906),  7 O.W.R.  6;  Sharp  v.  County  of  Peel  (1876), 
40  U.C.R.  71;  35  Cyc.  837,  and  cases  there  cited;  Dawson  a. 
Town  of  Sault  Ste.  Marie  (1889),  18  O.R.  556. 

McEvoy,  in  reply. 

January  5,  1911.  FalcOnbridge,  C.J.  : — I put  the  same  in- 
terpretation on  the  statute  as  did  my  brother  Middleton  in  the 
judgment  appealed  from. 

The  appeal  will,  therefore,  be  dismissed  with  costs. 

Britton,  J.  : — The  position  of  the  matter  on  the  1st  June, 
1910,  when  the  by-law  now  attacked  was  passed,  was  as  fol- 
lows : — 

On  the  26th  January,  1888,  the  Public  School  Inspector  for 
the  county  of  Middlesex  reported  to  the  county  council  of  that 
county  the  result  of  his  efforts  to  ascertain  what  public  opinion 
was  as  to  a high  school  for  East  Middlesex.  He  stated  that  the 
reports,  so  far  as  he  had  received  any,  were  ‘‘in  favour  of  a 
high  school  as  five  to  one.”  The  matter  was  by  the  council  re- 
ferred to  the  education  committee.  That  committee  reported 
on  the  following  day,  recommending  “that  the  local  electoral 
dmsion  of  East  Middlesex  be  constituted  a high  school  district.” 
That  report  was  adopted,  and  its  adoption  is  recited  in  county 
by-law  No.  412,  passed  by  the  council  of  the  county  of  Middle- 
sex on  the  28th  January,  1888.  This  by-law  is  called  “A  by- 
law to  Establish  and  Define  certain  High  School  Districts  in  the 
County  of  Middlesex.”  Then  the  by-law  recites  that  by  the 
adoption  of  the  first  report  of  the  education  committee,  set- 
ting apart  and  defining  certain  high  school  districts,  “it  be- 
comes expedient  and  necessary  to  pass  a by-law  to  assign  and 
define  the  limits  of  the  proposed  high  school  district  of  the  vil- 
lage of  Glencoe  and  of  the  electoral  division  of  East  Middlesex.” 
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The  by-law  then  enacts  that  . . . the  limits  of  the  high 
school  district  of  East  Middlesex  be  confined  within  the  local 
electoral  division  of  said  East  Middlesex. 

The  statute  then  in  force  authorising  such  a by-law  was 
R.S.O.  1887,  ch.  226,  sec.  6. 

No  high  school  was  in  fact  established  in  the  alleged  high 
school  district.  No  trustees  were  appointed. 

Dealing  with  the  matter  under  sec.  5 of  the  Continuation 
Schools  Act,  ch.  90,  9 Edw.  VII.,  the  county  council  of  the 
county  of  Middlesex,  on  the  27th  January,  1910,  by  resolution 
adopted  the  report  of  their  education  committee,  which  report 
was,  in  part,  ‘‘that  the  request  of  the  deputation  from  the 
township  of  West  Nissouri  asking  that  a continuation  school 
district,  comprising  the  whole  of  said  township,  be  established, 
be  granted,  and  that  such  continuation  school  district  be  estab- 
lished under  the  provisions  of  sec.  5 of  the  Act  respecting  Con- 
tinuation Schools.  ’ ’ 

On  the  29th  day  of  January,  1910,  the  council  of  said 
county  passed  by-law  No.  637,  which  recites  the  passing  of  the 
resolution  establishing  the  township  of  West  Nissouri  as  a con- 
tinuation school  district,  subject  to  the  approval  of  the  Minister 
of  Education,  and  then  appoints  three  trustees  for  the  said  dis- 
trict, pursuant  to  sub-sec.  (1)  (c)  of  sec.  6 of  said  Act. 

The  council  of  the  township  of  West  Nissouri  then  passed 
the  by-law  for  raising  $7,000  by  way  of  loan  upon  debentures, 
for  the  purchase  of  a school-site  and  the  erection  of  a school- 
house. 

This  by-law  is  attacked  on  the  ground  that  there  was  in  fact, 
a high  school  district,  of  which  the  township  of  West  Nissouri 
constituted  a part,  and  that  there  was  no  right  or  authority  in 
the  county  council  of  Middlesex,  in  the  year  1910,  to  set  aside 
the  township  of  West  Nissouri  as  a continuation  school  district. 

The  learned  Judge  from  whose  decision  this  appeal  is  taken 
was  of  opinion  that  the  high  school  district  mentioned  in  sec. 
9 of  ch.  90,  9 Edw.  VII.,  is  the  same  as  the  high  school  district 
which  has  existed  in  fact  for  three  months  and  upwards,  as. 
mentioned  in  sec.  4 of  ch.  91,  9 Edw.  VII. 

I am  of  opinion  that  that  is  the  correct  interpretation.  In  the 
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interpretation  clause,  sec.  2,  sub-sec.  (1)  (/),  of  the  last  men- 
tioned Act,  ‘‘high  school  district’’  shall  mean  the  municipalities 
and  parts  of  municipalities  over  which  a board  has  jurisdiction. 
There  was  no  such  high  school  district  in  West  Nissouri,  as  no 
trustees  had  been  appointed  to  form  a Board. 

In  looking  at  the  by-law  No.  412  of  the  county  of  Middlesex, 
it  will  be  seen  that  there  is  really  no  enacting  clause  in  terms 
constituting  a high  school  district  of  West  Middlesex.  The  by- 
law recites  that  by  the  adoption  of  a report  of  the  education 
committee  . . . January  session  of  1888,  setting  apart  and 

defining  certain  high  school  districts,  it  therefore  became  ex- 
pedient and  necessary  to  pass  a by-law  to  assign  and  define  the 
limits  of  the  proposed  high  school  district  ...  of  the  elec- 
toral division  of  East  Middlesex,  and  the  by-law  enacts  that  the 
limits  of  the  high  school  . . . district  of  East  Middlesex  shall 

be  confined  to  the  local  electoral  division  of  East  Middlesex. 

The  insufficiency  of  this  by-law,  if  insufficient,  would  not 
matter,  had  there  been  trustees  appointed,  for  then  it  would 
have  become  a high  school  district  in  fact,  and  would  have 
been  protected  by  sec.  4 of  the  High  Schools  Act,  1909. 

In  my  view,  the  appeal  should  be  dismissed  with  costs. 
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Riddell,  J.  : — On  the  28th  January,  1888,  the  county  council 
of  Middlesex  passed  by-law  No.  412,  which,  among  other  things, 
provided  “that  the  limits  of  the  high  school  district  of  East 
Middlesex  be  confined  within  the  local  electoral  district  of  said 
East  Middlesex.”  This  followed  the  adoption  of  the  report  of 
the  education  committee  recommending  that  the  local  electoral 
division  of  East  Middlesex  be  constituted  a high  school  district, 
and  that  a committee  be  appointed  to  interview  the  Board  of 
Education  of  London  to  see  on  what  terms  the  Board  would  ad- 
mit residents  of  Middlesex  to  the  London  Collegiate  Institute. 
This  by-law  was  passed  in  virtue  of  the  powers  given  by  R.S.O. 
1887,  ch.  226,  sec.  6.  This  east  riding  contained,  among  other 
municipalities,  the  township  of  West  Nissouri  CR.S.O.  1887,  ch. 
7,  sec.  14(28)  ; and  had  within  its  geographical  limits  the  city  of 
London. 

These  acts  of  the  county  council,  in  my  view,  did  “consti- 
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tute”  the  district.  I see  no  necessity  to  nominate  in  the  by-law 
the  high  school  to  be  supported,  nor  is  the  election  of  trustees 
necessary  to  constitute  the  district.  No  assistance  can  be  drawn, 
I think,  from  an  examination  into  the  history  of  the  legislation, 
interesting  as  that  history  is.  What  a district  is,  requires  no 
definition,  and  as  little  does  ‘‘constitute.”  The  district  con- 
tinued to  exist  de  jure,  although  nothing  was  done  to  erect  a 
high  school  or  even  elect  a board  of  trustees. 

On  the  29th  January,  1910,  the  council  of  Middlesex  passed 
a by-law  which  recites  that  the  council  had  by  resolution  estab- 
lished the  township  of  West  Nissouri  as  a continuation  school 
district,  subject  to  the  approval  of  the  Minister  of  Education, 
and  then  appointed  trustees. 

The  township  passed  a by-law  to  levy  a rate  to  build  a con- 
tinuation school. 

An  application  to  quash  this  by-law  was  refused  by  Mr.  Jus- 
tice Middleton ; and  the  applicant  now  appeals. 

My  learned  brother  appears  to  think  that  the  provision  of 
9 Edw.  VII.  ch.  91,  sec.  4,  that  a high  school  district  which  has 
existed  in  fact  shaH  continue  to  exist,  must  mean  that  those 
which  have  not  existed  in  fact  but  only  on  paper  are  suffered 
to  perish — otherwise  the  statute  would  be  meaningless.  With 
great  respect,  I cannot  agree.  The  object  of  the  expression, 
which  is  not  at  all  uncommon  in  our  statutes,  is,  in  the  case  of 
districts  which  have  not  been  constituted  with  all  the  legal 
formalities  proper  to  make  them  legally  formed,  but  which  have 
existed  in  fact  for  three  months,  to  cause  their  legal  position 
to  be  unassailable — 9 Edw.  VII.  ch.  89,  sec.  20(1),  is  an  instance 
— “existed  in  fact  for  three  months  and  upwards  and  whether 
the  same  has  been  formed  in  accordance  with  the  provisions  of 
the  law  or  not.”  So  6 Edw.  VII.  ch.  53,  sec.  29:  and  many 
others. 

The  by-law  412  having  been  legally  passed  and  being  in 
full  force,  the  Act  9 Edw.  VII.  ch.  91,  sec.  4,  does  not  repeal  it 
by  implication.  Subsequent  legislation  repeals  previous  legis- 
lation only  where  the  two  are  inconsistent. 

After  the  able  judgment  of  the  late  Chief . Commissioner  of 
the  Railway  Board,  affirmed  as  it  is  by  the  Supreme  Court  and 
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the  Judicial  Committee  in  (1907),  Grand  Trunk  B.W.  Co.  v. 
Robertson,  39  S.C.R.  506,  [1909]  A.C.  325,  it  would  not  be  of 
any  advantage  to  discuss  the  authorities. 

It  cannot  be  argued  that  it  is  inconsistent  for  all  those  dis- 
tricts which  are  in  fact  established  to  continue  to  exist,  and 
also  this  established  only  de  jure. 

I think  the  by-law  of  the  council  bad,  being  contrary  to 
(1909),  9 Edw.  VII.  ch.  90,  sec.  9.  And  I do  not  under- 
stand why  they  chose  to  make  West  Nissouri  a continuation 
school  district,  by  a resolution,  instead  of  repealing  by-law  412 
so  far  as  it  concerns  West  Nissouri. 

The  by-law  of  the  council  being  bad,  it  follows  that  the  by- 
law of  the  township  is  also  invalid,  and.  should  be  quashed  with 
costs  here  and  below. 

Appeal  dismissed;  Riddell,  J.,  dissenting. 


JMIDDLETON,  J.] 

Lovejoy  V.  Mercer. 


Judgment — Consent — Provision  for  Payment  of  Money  on  Definite  Date — 
Default — Honest  Mistake  as  to  Date — Power  of  Court  to  Relieve — 
Remedy  hy  Writ  of  Possession  on  Default — Moulding  Process  so  as  to 
Avoid  Injustice — Discretion — Relief  on  Terms. 

By  the  terms  of  a consent  judgment,  the  defendant  was  to  pay  to  the  plain- 
tiff a sum  of  money  on  the  28th  December.  The  defendant,  however, 
honestly  believed  that  he  had  until  the  5th  January  thereafter  to  make 
the  payment,  and  made  default  on  the  28th  December,  whereupon  the 
plaintiff,  as  was  his  right  under  the  judgment,  issued  a writ  of  posses- 
sion and  placed  it  in  the  Sheriff’s  hands  in  order  that  he  might  be 
restored  to  possession  of  the  lands  in  question  in  the  action.  There  was 
no  slip  or  error  in  drawing  up  and  issuing  the  judgment,  no  fraud  or 
misleading  on  the  part  of  the  plaintiff,  and  nothing  in  his  conduct  upon 
which  any  equity  could  be  raised  against  him:  — 

Held,  that  the  Court  had  the  same  po^yer  and  discretion  to  relieve  the 
defendant  from  the  consequences  of  his  slip  as  it  would  have  to  relieve 
from  a slip  or  default  in  the  course  of  an  action;  the  same  principles 
should  guide  the  Court  in  the  exercise  of  that  discretion;  and  this  was 
a case  in  which  the  defendant  should  be  relieved,  upon  proper  terms. 

The  plaintiff  needed  the  aid  of  the  Court  by  its  process  to  restore  him  to 
the  possession  of  his  own  lands  free  from  the  possession  of  the  defendant, 
and  this  gave  the  Court  a right  so  to  supervise  and  mould  its  own  pro- 
cess as  to  avoiding  injustice. 

'Neale  v.  Gordon  Lennox,  [1902]  A.C.  465,  applied  and  followed. 
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SemMe,  that,  regarding  the  consent  judgment  as  a contract,  time  was  of 
the  essence,  and,  according  to  the  rule  in  Lahelle  v.  O^Connor  (1908),  15 
O.L.R.  519,  the  Court  would  not  relieve  the  defendant  from  the  con- 
sequences of  his  breach. 


Motion  by  the  defendant  for  an  order  relieving  him  from 
the  consequences  of  a default  under  a judgment  pronounced 
by  consent  of  counsel  at  the  hearing  of  the  action  at  Hamilton. 

January  5.  The  motion  was  heard  by  Middleton,  J.,  in  the 
Weekly  Court  at  Toronto. 

W.  S.  McBrayne,  K.C.,  for  the  defendant. 

J.  L.  Schelter,  for  the  plaintiff. 


January  6.  Middleton,  J. : — ^By  the  judgment  of  the  5th 
December,  1910,  it  was  undoubtedly  intended  to  place  the  rights 
of  the  parties  upon  a clear  and  definite  basis,  and  that  the  right 
conferred  upon  the  defendant  to  purchase  the  lands  should 
depend  upon  his  carrying  out  to  the  letter  the  stipulations  of 
the  judgment,  as  to  which  time  was  made  strictly  of  the  essence, 
and  that,  upon  default,  the  defendant  should  stand  absolutely 
debarred  and  foreclosed  from  all  rights  under  the  judgment. 

The  defendant,  under  this  judgment,  was  called  upon  to  pay 
$75  on  the  28th  December,  1910.  This  date  was  named  as  being 
one  month  after  the  28th  November,  a date  formerly  arranged 
between  the  parties.  There  is  no  ambiguity  in  the  judgment, 
and  nothing  whatever  was  done  by  the  plaintiff  to  mislead  the 
defendant;  but  the  defendant  assumed  that  he  had  a month 
from  the  date  of  the  judgment,  the  5th  December,  to  make  this 
payment.  On  default  occurring,  the  plaintiff,  as  was  his  right, 
issued  a writ  of  possession  on  the  29th  December,  and  placed  it 
in  the  Sheriff’s  hands  for  execution.  The  defendant,  then  and 
there  made  aware  of  his  mistake,  at  once  tendered  the  $75  and 
costs,  and,  this  being  refused,  now  resorts  to  the  Court. 

The  plaintiff  insists  upon  his  rights,  and  contends  that  there 
is  no  power  to  relieve  from  this  default. 

So  far  as  I know,  there  is  no  case  governing  the  precise  point 
now  before  me.  The  judgment  was  a consent  judgment,  and 
I have  no  power  to  vary  the  consent  given  by  the  parties  or  to 
make  a new  bargain  for  them.  The  judgment,  as  drawn  up 
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and  issued,  is  in  exact  accord  with  these  intentions;  there  is  in 
it  no  slip  or  error.  There  is  no  fraud  or  misleading  upon  the 
part  of  the  plaintiff,  and  nothing  in  his  conduct  upon  which 
any  equity  can  be  raised  against  him. 

Ainsworth  v.  Wilding,  [1896]  1 Ch.  673,  and  Wilding  v. 
Sanderson,  [1897]  2 Ch.  534,  state  the  law  governing  these 
questions. 

What  then  are  the  rights  of  the  parties,  regarding  this  con- 
sent judgment  as  a contract  ? 

Labelle  v.  O’Connor  (1908),  15  O.L.R.  519,  is  a distinct  auth- 
ority in  the  plaintiff’s  favour.  That  was  a case  upon  an  agree- 
ment for  purchase,  the  price  being  payable  by  instalments;  de- 
fault was  made,  and,  upon  a tender,  the  vendor  insisted  upon  his 
position  under  the  contract,  time  being  of  the  essence  of  the 
contract.  Teetzel,  J.,  at  the  trial,  and  Meredith,  C.J.,  in  the 
Divisional  Court,  were  of  opinion  that  the  Court  could  relieve. 
The  majority  of  the  Court,  MacMahon,  J.,  and  Anglin,  J., 
took  the  contrary  view,  that  payment  in  accordance  with  the  con- 
tract was  a condition  precedent  to  the  right  to  purchase,  against 
which  equity  cannot  relieve. 

Although  there  is  an  even  division  of  judicial  opinion,  I am 
bound  by  the  view  of  the  majority  in  the  Divisional  Court. 
All  the  cases  bearing  upon  the  matter  are  there  reviewed  and 
discussed. 

In  Canadian  Fairbanks  Co.  v.  Johnston  (1909),  18  Man. 
L.R.  589,  Mr.  Justice  Cameron  discusses  this  and  the  earlier 
cases,  and  accepts  the  view  of  Meredith,  C.J. 

Barrow  v.  Isaacs  & Son,  [1891]  1 Q.B.  417,  shews  that  forget- 
fulness is  not  a ‘ ‘ mistake  ’ ’ against  which  equity  can  relieve. 

Here  the  mistake”  upon  which  the  defendant  founds  his 
claim  is  a real  ^ ‘ mistake,  ’ ’ within  the  narrower  limits  set  by  that 
case.  The  defendant  thought  that  he  had  until  the  5th  January 
to  pay  under  the  terms  of  the  new  arrangement,  whereas  he  had 
in  truth  only  until  the  28th  December.  This  was  the  result  of 
his  own  negligence,  but  negligence  alone  would  not  disentitle 
to  relief,  when  compensation  can  be  made.  Barrow  v.  Isaacs 
& Son  may,  in  view  of  Hood  of  Avalon  {Lady)  v.  Mackinnon, 
[1909]  1 Ch.  476,  have  gone  too  far;  but,  accepting  it  to  its 
ful  extent,  is  it  not  fatal  to  the  defendant’s  case. 
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There  remains  but  another  aspect  of  the  case  for  discussion. 
I am  satisfied  that  the  defendant  has  erred  in  good  faith,  and 
that  he  should  be  relieved  if  I have  power.  The  oft-quoted  words 
of  Ferguson,  J.,  in  Be  Gahourie  (1887),  12'P.R.  252,  254,  ‘‘to  do 
justice  in  the  particular  case,  where  there  is  discretion,  is  above 
all  other  considerations,”  are  not  widely,  if  at  all,  different 
from  what  is  said  by  Halsbury,  L.C.,  in  South  African  Terri- 
tories Limited  v.  Wallington,  [1898]  A.C.  309,  313,  314. 

Neale  v.  Gordon  Leiinox,  [1902]  A.C.  465,  I think, 
gives  me  the  same  power  in  this  case  to  relieve  the  defendant 
from  his  slip  as  I would  have  to  relieve  from  a slip  or  default 
in  the  course  of  an  action,  and  the  same  principles  should  guide 
me  in  the  exercise  of  that  discretion.  Neale  v.  Gordon 
Lennox  had  been  compromised — the  plaintiff  applied  to  be  re- 
lieved from  the  compromise.  The  Court  of  Appeal,  applying 
the  law  applicable  to  ordinary  contracts,  refused  relief.  The 
solicitor  was  authorised  to  compromise,  but  there  was  a secret 
limitation  upon  his  authority,  not  known  to  the  other  party,  who 
made  an  agreement  within  the  scope  of  the  apparent  authority. 
In  the  Lords  the  view  was  taken  that,  the  aid  of  the  Court  being 
necessary  to  carry  to  completion  the  arrangement  made,  the 
Court  had  a discretion — that  a wider  principle  was  then  involved, 
and  that  this  fact  gave  to  the  Court  a right  so  to  supervise  and 
mould  its  own  process  as  to  avoid  injustice. 

The  plaintiff  here  needs  the  aid  of  the  Court  by  its  process 
to  restore  him  to  the  possession  of  his  own  lands  free  from  the 
possession  of  the  defendant — taken  under  the  original  agree- 
ment and  held  under  the  terms  of  the  consent  judgment.  I can- 
not see  that,  in  assuming  that  I now  have  a power  to  relieve 
upon  proper  terms,  I am  really  carrying  that  case  (the  Neale 
case)  beyond  its  due  application.  I place  the  exercise  of  this 
discretion  on  the  power  to  relieve  against  mistakes,  slips,  blun- 
ders, and  even  stupidity  of  parties,  in  the  course  of  litigation, which 
I regard  as  quite  distinct  from  the  power  assumed  by  equity  to 
relieve  from  default  under  a foreclosure  decree.  Had  a motion 
been  made  by  the  defendant  for  an  extension  of  time  to  pay 
the  money  by  the  date  he  had  by  his  contract  fixed  for  payment, 
upon  the  ground  that  he  was  then  unable  to  meet  his  obligation, 
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I could  not  have  helped  him,  nor  would  he  have  had  any  equity 
in  his  favour.  His  accidental  misunderstanding  of  the  date 
fixed  for  payment  is  another  matter. 

The  defendant  will,  therefore,  stand  relieved  from  the  con- 
sequences of  his  default,  upon  paying  within  a week:  (a)  the 
$75,  and  interest  upon  this  sum  at  5 per  cent,  until  paid,  com- 
puted from  the  28th  December,  1910;  (b)  the  costs  of  the  writ 
of  possession  and  incidental  to  its  issue,  fixed  at  $10,  and  the 
Sheriff’s  fees  in  addition;  (c)  the  costs  of  this  motion,  fixed  at 
$25 ; (d)  and,  upon  his  paying  now,  as  an  evidence  of  his  good  faith, 
the  next  instalment  of  $75,  which  under  the  judgment  falls  due 
on  the  28th  June,  1911. 


Middleton,  J. 

1911 

Lovejoy 


Mercer. 


[DIVISIONAL  COURT.] 

Mickleborough  V.  Strathy.  D.  C. 

1911 

Landlord  and  Tenant — Lease — Termination — Temporary  Occupation — 

Eviction — Surrender  hy  Act  and  Operation  of  Laic — Statute  of  Frauds  Jan.  7. 
— Change  of  Possession — Assent  or  Ratification — Estoppel — Intention. 

The  defendant,  Avho  was  as  between  himself  and  the  plaintiffs  to  be  re- 
garded as  the  owner  of  two  houses,  Nos.  177  and  179,  had  leased  No. 

179  to  the  plaintiffs.  It  became  vacant,  in  consequence  of  the  failure 
of  the  tailor  for  whose  use  the  plaintiffs  had  taken  it;  and  the  plaintiffs, 
desiring  to  save  themselves  from  loss,  instructed  the  defendant  to  find  a 
new  tenant  for  them.  The  instructions  were  shewn  in  a letter  of  the 
defendant,  acknowledging  the  receipt  of  the  keys,  and  saying:  “You  have 
instructed  me  to  endeavour  to  secure  a tenant  for  you  at  $50  per  month. 

I am  having  ‘to  let’  notices  placed  in  the  window,  and  will  do  my  best 
to  secure  a tenant  for  you.”  These  instructions  were  never  altered. 

R.  was  a tenant  of  No.  177,  under  a written  weekly  lease,  at  $3  per  week 
rent;  these  premises  were  under  repair,  and  the  defendant  agreed  to  fur- 
nish R.  other  quarters  while  the  repairs  were  being  made.  The  defen- 
dant moved  R.  into  the  ground  floor  of  No.  179,  the  arrangement  being 
that  R.  was  to  pay  the  same  rent  as  he  paid  in  No.  177,  and  was  to  shew 
the  premises  to  any  one  who  called,  and  try  to  rent  the  place.  The 
defendant  said  that  he  contemplated  that  R.  Avould  be  there  Uvo  or 
three  weeks,  but,  if  a tenant  had  offered  at  $50  a month,  R.  would  have 
been  moved  elsewhere ; “he  Avas  to  go  out  on  practically  an  hour’s 
notice:” — ■ 

Held,  that,  AAdiat  Avas  done  did  not  amount  to  an  eviction  nor  to  a surrender 
by  act  and  operation  of  law,  and  the  plaintiff’s  lease  had  not  been 
determined. 

Judgment  of  Teetzel,  J.,  21  O.L.R.  269,  affirmed. 

Per  Riddell.  J. : — R.  Avas  not  a serA^ant  of  the  defendant,  nor  a caretaker 
or  bailiff  for  him,  but  Avas  a tenant  of  the  premises  No.  179.  No  change 
of  possession  Avas  effected  in  fact  by  the  tenants,  the  plaintiffs;  all 
that  they  did  Avas  to  agree  that  the  possession  Avhich  had  been  given 
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to  R.  should  be  continued  at  the  option  of  the  defendant.  In  his  deal- 
ings with  R.  the  defendant  was  not  acting  for  the  plaintiffs  nor  affecting 
to  act  for  them,  and  they  could  not  be  said  to  be  bound  by  the  defendant’s 
act  in  giving  R.  possession  nor  to  have  ratified  it;  and  so,  after  the 
arrangement  between  the  defendant  and  R.,  there  was  nothing  done 
by  the  plaintiffs  which  could  bind  them  by  way  of  estoppel.  The  expres- 
sion in  the  Statute  of  Frauds  “surrender  by  act  and  operation  of  law” 
means  more  than  it  did  when  the  Act  of  29  Car.  II.  ch.  3 was  passed;  and 
this  extension  is  due  to  the  desire  on  the  part  of  the  Courts  to  do  justice 
in  particular  cases  without  doing  violence  to  the  wording  of  the  Act. 
In  order  that  the  lease  shall  be  surrendered  by  operation  of  law,  there 
must  be  a resumption  of  possession  by  the  landlord  through  himself  or 
his  (new)  tenant;  and,  aside  from  unequivocal  acts,  there  must  be  on 
the  part  of  the  landlord  an  intention  to  take  possession  and  put  an 
end  to  the  lease;  and  there  was  no  such  intention  Here.  The  transaction- 
was  not  to  be  regarded  as  a continuing  offer  by  the  defendant  to  the 
plaintiffs  to  put  an  end  to  the  tenancy,  accepted  by  the  plaintiffs  as  soon 
as  they  knew  of  it.  Kor  was  this  a case  in  which  the  tenant  had  been 
deprived  of  his  enjoyment  of  the  premises,  and  accordingly  had  a de- 
fence to  an  action  for  use  and  occupation. 

Review  of  the  authorities. 


Appeal  by  the  plaintiffs  from  the  judgment  of  Teetzel,  J., 
21  O.L.R.  259,  dismissing  the  action,  which  was  brought  for  a 
declaration  that  a lease  of  part  of  a building  by  the  defendant 
to  the  plaintiffs  was  determined  by  the  acts  of  the  defendant, 
and  that  the  plaintiffs  were  not  liable  for  rent ; and  allowing  the 
defendant’s  counterclaim  for  rent  and  interest. 


October  6,  1910.  The  appeal  was  heard  by  a Divisional 
Court  composed  of  Falconbridge,  C.J.K.B.,  Riddell  and 
Latchford,  JJ. 

A.  C.  McMaster,  for  the  plaintiffs,  argued  that  the  landlord 
was  estopped  from  denying  that  he  had  accepted  a surrender  of 
the  lease,  by  assuming  to  act  as  owner  and  to  make  a new  lease 
of  the  premises.  The  subject  is  discussed  in  Ontario  Industrial 
Loan  and  Investment  Co.  v.  O’Dea  (1895),  22  A.R.  349,  where 
Hagarty,  C.J.O.,  states,  at  p.  351,  that,  while  he  did  not  think  that 
a landlord  by  merely  advertising  the  leased  premises  for  tenancy 
could  in  strictness  be  considered  as  accepting  a surrender,  ‘‘his 
leasing  to  another  would  so  operate.”  See  also  judgment  of 
Osier,  J.A.,  in  the  same  case,  at  p.  354;  also  Gault  v.  Shepard 
(1886),  14  A.R.  203,  which  is  referred  to  only  for  its  comments 
on  the  legal  principles  involved,  as  the  facts  are  quite  different 
from  those  in  the  case  at  bar.  See  also  Laurance  v.  Faux  (1861), 
2 F.  & F.  435;  Thomas  v.  Cook  (1818),  2 B.  & Aid.  119;  Lyofi 
V.  Feed  (1844),  13  M.  & W.  285,  per  Parke,  B.,  at  pp.  305,  306. 
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Cases  going  to  shew  that  the  tenant  must  not  put  the  landlord  in 
a dilemma  are  not  applicable  here,  as  the  landlord  was  getting  his 
rent,  and  need  have  had  no  fear  as  to  the  tenant’s  financial 
standing.  The  appellants’  case  does  not  rest  on  eviction,  but 
on  an  estoppel  in  pais,  as  in  Lyon  v.  Eeed,  and  similar  cases : 
see  Sm.  L.C.  11th  ed.,  vol.  2,  pp.  837  sqq.,  and  cases  there 
cited.  A case  very  similar  to  the  present  as  to  acts  which  raise 
an  estoppel  is  Oastler  v.  Henderson  (1877),  2 Q.B.D.  575. 

George  Bell,  K.C.,  for  the  defendant.  The  case  made  by  the 
plaintiffs  in  their  pleadings  is  based  on  eviction,  which  is  denied 
by  the  defendant,  who  counterclaims  for  rent.  The  occupation 
by  Ritter  was  only  a temporary  expedient,  which  was  resorted 
to  by  the  defendant  in  order  to  secure  prospective  tenants,  and 
it  gave  Ritter  no  rights  as  against  the  plaintiffs,  who  could  have 
ejected  him  at  any  time.  The  whole  circumstances  of  the  case 
rebut  the  idea  that  he  was  in  any  sense  a tenant,  and  there  is 
nothing  in  the  nature  of  an  estoppel  as  against  the  defendant. 
The  plaintiffs,  in  order  to  succeed,  must  make  a case  that 
amounts  to  an  eviction,  and  this  is  a question  of  fact  which  has 
been  found  against  them  by  the  trial  Judge — a finding  which 
has  ample  evidence  to  support  it.  The  defendant  relies  on  the 
reasons  of  the  trial  Judge  and  the  cases  cited  by  him.  A point 
not  considered  by  the  trial  Judge  is  that  the  defendant  was  not 
the  owner  of  the  leased  premises,  but  was  acting  as  their  agent, 
and  that  he  had  no  authority  from  them  to  make  a new  lease. 

McMaster,  in  reply,  argued  that  it  made  no  difference 
whether  or  not  the  defendant  was  the  owner,  as  the  lease  was 
made  by  the  defendant  in  his  own  name  with  the  owner’s  con- 
sent. Ritter  was  not  a caretaker  of  the  premises,  but  was,  at  all 
events,  a tenant-at-will,  and,  as  such,  had  an  estate  in  the  pre- 
mises. It  was  not  necessary  to  prove  an  eviction  in  order  to 
establish  that  there  had  been  a surrender  of  the  lease. 

January  7,  1911.  Riddell,  J.  : — Upon  the  argument  it  was 
not  at  all  (or  if  at  all  but  feebly)  contended  that  on  the  question 
of  eviction,  strictly  so-called,  the  law  was  not  correctly  appre- 
hended by  my  learned  brother  or  had  not  been  correctly  ap- 
plied. I add  to  the  cases  cited  by  him  Ball  v.  Carlin  (1908), 
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11  O.W.R.  814.  But  it  was  contended  that  the  case  was  one 
of  surrender  by  act  and  operation  of  law;  and  that  intention 
had  nothing  to  do  with  the  matter. 

It  will,  I think,  be  advisable  to  set  out  the  facts  as  I under- 
stand them;  and  then  see  how  these  facts  operate  under  the 
law. 

It  would  appear  that  Mr.  Cartwright  owned  a number  of 
houses  on  Bay  street,  conveyed  to  him  by  J ohnson,  amongst  them 
Nos.  177  and  179.  Mr.  Cartwright,  living  in  Ottawa,  employed 
the  defendant  to  look  after  this  property  for  him,  and  he 
executed  the  lease  in  question  in  his  own  name,  so  that,  as  be- 
tween the  parties  to  this  action,  the  defendant  must  be  con- 
sidered owner  of  the  property. 

In  consequence  of  the  failure  of  the  tailor  for  whose  use  the 
plaintiffs  had  taken  No.  179,  it  became  vacant;  and  the  plain- 
tiffs, naturally  desiring  to  save  themselves  from  loss,  instructed 
the  defendant  to  find  a new  tenant  for  them.  The  instructions 
are  shewn  in  the  letter  of  the  defendant  (5th  May)  acknowledg- 
ing the  receipt  of  the  keys — '‘These  premises  you  have  in- 
structed me  to  endeavour  to  secure  a tenant  for  you  at  $50  per 
month.  I am  having  'to  let’  notices  placed  in  the  window,  and 
will  do  my  best  to  secure  a tenant  for  you.  ’ ’ These  instructions 
were  never  altered,  and  the  only  authority  the  defendant  had 
from  the  plaintiffs  was  to  procure  a tenant  for  them  at  $50  per 
month.  No  doubt,  the  plaintiffs  would  have  been  glad  to  have 
a new  tenant  substituted  for  themselves,  but  I do  not  think  the 
defendant  would  necessarily  have  assented  to  that— in  any 
case  the  tenant  to  be  procured  was  to  be  a tenant  of  the  plain- 
tiffs, the  rental  $50  a month. 

Ritter,  a cobbler,  was  a tenant  of  No.  177,  under  a written 
weekly  lease,  at  $3  per  week  rent : these  premises  were  under 
repair,  and  the  defendant  agreed  to  furnish  him  other  quarters 
if  he  would  move  out  and  occupy  the  ground  floor  (not  the  cel- 
lar), to  allow  the  repairs  to  be  made.  The  defendant  says:  "I 
made  no  particular  arrangement  except  that  he  was  to  continue 
paying  rent  just  the  same  as  he  was  in  177,”  "he  was  to  see  that 
the  'to  let’  notices  were  kept  up,  and  he  was  to  shew  anybody 
over  the  store  and  try  and  rent  it ; ” "he  was  to  go  out  on  prac- 
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tically  an  hour ’s  notice  if  we  requested  it : ” ‘ ‘ I looked  on  it  as 
having  the  store  fully  in  my  charge  to  do  the  best  I could  for  it, 
and,  in  my  judgment,  it  was  no  disadvantage  having  the  store 
open,  and  it  also  suited  Ritter  as  well  or  better  being  there.  ’ ’ Rit- 
ter got  the  key  and  had  his  work-bench  and  small  stock-in-trade 
in  the  shop,  and,  when  he  went  in,  it  was  contemplated  that  he 
would  be  in  there  ^ ‘ about  two  weeks ; probably  it  might  have  been 
three  weeks  altogether  before  he  got  back  to  another  store ; ’ ’ and, 
if  a tenant  had  come  along  for  $50  a month,  ‘‘we  would  just 
have  shifted  him  to  51 : he  was  to  go  out  on  practically  an  hour’s 
notice  if  we  requested  it;”  but  “no  new  writing  had  been  taken 
from  him  when  he  was  moved  into”  the  plaintiffs’  store. 

* It  seems  to  me  that  Ritter  could  not  be  called  the  servant  of 
the  defendant,  nor  was  he  simply  a bailiff  or  caretaker  for  him, 
as  in  Bird  v.  Defonvielle  (1846),  2 C.  & K.  415.  Nor,  I think, 
was  what  was  done  at  all  like  the  facts  in  Griffith  v.  Hodges 
(1824),  1 C.  & P.  419. 

It  is  true  that  he  (Ritter)  did  shew — or  at  least  agree  to  shew 
— the  premises  to  any  intending  tenant,  but  he  had  other  rights 
— he  was  occupying  the  premises  in  the  same  way  as  he  had  occu- 
pied No.  177  and  in  lieu  of  No.  177,  and  paying  the  same  rent, 
$3  a week  in  advance.  He  may  have  agreed  (although  what  is 
said  by  the  defendant  seems  rather  a conclusion  by  him  as  to 
the  effect  of  the  arrangement  with  Ritter  than  a statement  of 
what  Ritter  actually  agreed  to  do)  to  go  out  at  an  hour’s  notice, 
but  during  that  hour  the  defendant  could  not  eject  him.  He 
paid  his  week’s  rent  in  advance,  which  gave  him  the  right,  as 
against  the  defendant,  to  occupy  these  premises  for  one  week 
(subject  at  the  ihost  to  going  out  at  an  hour’s  notice),  and  lie 
was  occupying  the  premises  as  a tenant.  Assuming  that  the 
transaction  between  him  and  the  defendant  was  valid  against 
all  the  world,  Ritter,  had  the  plaintiffs  demanded  possession, 
could  rightfully  have  kept  them  out  of  possession  until  they 
had  got  hold  of  the  defendant  and  got  him  to  give  the  required 
notice,  which  might  take  a week  or  more. 

This  dealing,  it  is  said,  caused  a surrender  of  the  lease  by 
act  and  operation  of  the  law. 

By  the  Statute  of  Frauds,  R.S.O.  1897,  ch.  338,  sec.  4,  it  is 
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provided  that  ‘‘no  leases  . . . shall  be  . . . surrendered, 
unless  it  be  by  deed,  or  note  in  writing,  signed  by  the  party  so 
. . . surrendering  the  same,  or  his  agent  thereunto  lawfully 

authorised  by  writing,  or  by  act  and  operation  of  law.”  This 
is  the  same  as  sec.  3 of  the  Imperial  statute  29  Car.  II.  ch.  3, 
which  has  been  interpreted  in  so  many  cases  both  in  England 
and  here ; and,  as  there  is  Imperial  legislation  corresponding 
to  our  R.S.O.  1897,  cTi.  119,  sec.  7,  the  law  in  England  and  that 
in  Ontario  are  the  same  in  respect  of  surrenders  of  leases. 

We  need  not  trouble  about  the  surrender  by  deed  or  other 
writing,  although  it  has  been  from  not  observing  the  difference 
between  that  kind  of  a surrender  and  a surrender  by  act  and 
operation  of  law  that  some  of  the  confusion  and  uncertainty 
apparent  in  the  cases  and  authorities  may  have  arisen.  The 
effect  of  a surrender  by  act  and  operation  of  law  is,  however, 
as  great  as  that  of  a surrender  by  deed;  in  fact,  in  some  cases 
greater,  as  is  pointed  out  in  Co.  Litt.  338a.  ‘‘If  a man  make  a 
lease  for  yeares  to  begin  at  Michaelmasse  next,  this  future  inter- 
est cannot  be  surrendered,  because  there  is  no  reversion  wherein 
it  may  drowne ; but  by  a surrender  in  law  it  may  be  drowned. 
As  if  the  lessee  before  Michaelmasse  take  a new  lease  for  yeares 
either  to  begin  presently,  or  at  Michaelmasse,  this  is  a sur- 
render in  law  of  the  former  lease.” 

I think  there  can  be  no  doubt  that  the  expression  ‘ ‘ surrender 
by  act  and  operation  of  law”  means  much  more  than  it  did  when 
the  Act  of  29  Car.  II.  ch.  3 was  passed;  and  that  this  extension 
is  due  to  the  desire  on  the  part  of  the  Courts  to  do  justice  in 
particular  cases  without  doing  violence  to  the  wording  of  the 
Act. 

We  need  not  consider  the  case  of  the  tenant  himself  taking 
a new  lease;  but  it  will  be  sufficient  to  confine  our  investigation 
to  the  case  of  a lease  to  a third  party.  Most  of  the  cases  will  be 
found  discussed  in  Sm.  L.C.,  11th  ed.,  vol.  2,  pp.  837  sqq.,  under 
the  caption  of  “estoppel  in  pais.”  The  use  of  the  expression 
“estoppel”  in  such  cases  has  become  fixed,  although  there  may 
be  some  doubt  as  to  its  propriety.  'See  per  Lord  Denman,  C.J., 
in  Nickells  v.  Athersione  (1847),  10  Q.B.  944,  at  p.  949.  The 
doctrine  is,  that  the  tenant  and  landlord  have  agreed  that  the 
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tenant  shall  give  np  possession,  the  tenant  does  give  up  posses- 
sion, and  the  landlord  accepts  such  possession,  either  given  to 
himself  or  to  a new  tenant.  The  landlord  is  estopped  by  his  act 
inconsistent  with  the  former  tenancy,  and  the  tenant  by  his  act 
in  giving  up  the  possession.  If  there  be  possession  given  to  a 
new  tenant,  the  original  tenant  is  estopped  by  allowing  the  new 
tenant  to  come  in  as  a tenant,  this  being  inconsistent  with  the 
continuing  existence  of  the  former  tenancy : Nickells  v.  Ather- 
stone,  10  Q.B.  944. 

It  is,  however,  decided  that  in  such  a case  the  tenant  must,  at 
or  about  the  time  of  the  grant  of  the  new  lease  to  which  he 
assents,  give  up  possession  to  the  new  tenant:  Wallis  v.  Hands, 
[1893]  2 Ch.  75.  And,  without  such  delivery  of  possession  by 
the  tenant,  there  is  no  surrender  by  act  and  operation  of  law. 
This  decision  is  quite  in  accord  with  the  line  of  cases  reviewed 
by  the  learned  Judge  and  binding  upon  us,  including  Lyon  v. 
Beed,  13  M.  & W.  285 ; Davison  v.  Gent,  1 H.  & N.  744 ; Nickells 
V.  Ather stone,  ut  supra;  and  other  cases.  The  law  is  thus  laid 
down  in  Wallis  v.  Hands,  [1893]  2 Ch.  at  p.  82:  “The  founda- 
tion of  the  doctrine  that  the  acceptance  of  a new  lease  by  an 
existing  tenant  operates  as  a surrender  in  law  is  estoppel  by 
act  in  pais,  the  law  attributing  the  force  of  estoppel  to  certain 
acts  of  notoriety,  such  as  livery  of  seisin,  entry,  acceptance  of 
an  estate,  and  the  like;  and  the  grant  of  a new  lease  to  a 
stranger,  with  the  tenant’s  assent,  and  change  of  possession  pre- 
ceding or  following  the  lease,  bring  such  a case  within  the  scope 
of  the  same  doctrine,  which  mere 'oral  assent  would  not  do.”  As 
to  the  acts  which  operate  independently  of  intention  “as  being 
acts  of  notoriety  not  less  formal  and  solemn  than  the  execution 
of  a deed”  {Grimwood  v.  Moss  (1872),  L.R.  7 C.P.  360,  at  p. 
364),  reference  may  be  made  to  Phillips  v.  Miller  (1875),  L.R. 
10  C.P.  420,  at  p.  430,  referring  to  Lyon  v.  Beed,  13  M.  & W.  at 
p.  306,  per  Parke,  B. 

In  the  present  case  there  was  no  change  of  possession  effected 
in  fact  by  the  tenants,  the  plaintiffs:  “mere  oral  assent”  is  not 
enough.  “There  can  be  no  estoppel  by  mere  verbal  agreement:” 
per  Brett,  L.  J.,  in  Oastler  v.  Henderson,  2 Q.B.D.  575,  at  p.  579. 
And  all  that  the  plaintiffs  did  was  to  agree  that  the  possession 
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which  had  been  given  to  the  cobbler  should  be  continued  at  the 
option  of  the  landlord.  Now,  if  the  defendant  had  been  acting 
or  affecting  to  act  for  the  plaintiffs  in  giving  the  possession  to 
Ritter — the  plaintiffs  might  in  the  latter  case  have  ratified  and 
in  the  former  be  bound  by  the  act  of  giving  possession.  It  is, 
however,  plain  that  Strathy  was  not  acting  for  the  plaintiffs  in 
his  dealings  with  Ritter;  his  authority  did  not  extend  to  such  a 
transaction;  and  he  did  not  purport  to  act  for  the  plaintiffs; 
and  consequently  there  can  be  no  ratification. 

Keighley  Maxsted  & Co.  v.  Durant,  [1901]  A.C.  240,  makes 
clear  beyond  all  controversy  that  the  ‘ ‘ wholesome  and  convenient 
fiction”  by  which  ''a  person  ratifying  the  act  of  another,  who, 
without  authority,  has  made  a contract  openly  and  avowedly  on 
his  behalf,  is  deemed  to  be,  though  in  fact  he  was  not,  a party 
to  the  contract,  ’ ^ does  not  ‘ ‘ cover  the  case  of  a person  who  makes 
no  avowal  at  all,  but  assumes  to  act  for  himself  and  for  no  one 
else;”  per  Lord  Macnaghten  at  p.  247. 

It  would  then  appear  that  there  was  nothing  done  by  the 
plaintiffs  after  the  arrangement  between  the  defendant  and 
Ritter  which  could  bind  them  by  way  of  estoppel. 

There  is  another  line  of  cases  in  which  the  same  terminology 
is  employed.  The  tenant  gives  up  possession,  gives  up  the  key 
or  does  some  other  act  indicating  his  willingness  that  another 
tenant  be  found  for  the  landlord.  This  in  itself  is  of  no  effect, 
nor  would  the  act  be  helped  by  the  mere  fact  that  the  key  is 
retained  by  the  landlord.  But,  if  the  landlord,  by  receiving  the 
key  or  retaining  it,  intended  thereby  to  take  possession,  and 
especially  if  he  did  take  possession,  the  act  becomes  effective. 
And  the  Courts  have  considered  in  many  cases  that  the  exception 
in  the  Statute  of  Frauds  applies  to  a case  of  this  kind — '^ffhe 
acceptance  of  possession  takes  the  case  out  of  the  statute  in  a 
manner  analogous  to  ' part  performance  ’ in  the  case  of  a grant : ’ ’ 
Foa,  4th  ed.,  p.  638.  I am  not  sure  that  the  reasoning  is  cjuite 
satisfactory. 

Tile  matter  is  sometimes  put  on  the  ground  of  a continuing 
offer  by  the  tenant.  In  Phene  v.  Poppletvell  (1862),  12  C.B.N.S. 
334,  at  p.  339,  Erie,  C.J.,  says:  '‘The  key  was  left  by  the  ten- 
ants” with  "the  landlord,  with  the  intention  of  relinquishing 
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the  tenancy.  . . . It  is  true  that  the  tenants’  offer  was  not 

then  accepted:  but  the  leaving  the  key  Avith  him  was  a continu- 
ing otter  on  the  part  of  the  tenants ; and  as  soon  as  the  land- 
lord did  an  act  which  Avould  have  constituted  him  a trespasser 
if  he  had  not  exercised  the  option  thus  given  to  him,  that  affor- 
ded ground  for  the  inference  that  he  assented  to  the  tenancy 
being  put  an  end  to.  It  was  evidence  to  that  effect.”  The 
Chief  Justice  says  (p.  340)  : '‘Anything  which  amounts  to 
an  agreement  on  the  part  of  the  tenant  to  abandon  and  on  the 
part  of  the  landlord  to  resume  possession  . . . amounts  to  a sur- 
render by  operation  of  law.  ’ ’ This  would  seem  to  be  a statement 
of  the  law  much  broader  than  is  justified ; and  indeed  would  oper- 
ate as  a repeal  of  the  statute.  But  Byles,  J.,  at  p.  342,  and  Keat- 
ing, J.,  at  p.  343,  give  the  rule  in  terms  shewing  that  change  of 
possession  is  part  of  the  requisites;  while  Willes  J.,  p.  341,  says 
that  the  tenants  might  have  retracted  their  offer  to  give  up 
possession  before  it  was  acted  upon. 

Phene  v.  Popplewell  was  discussed  by  the  Court  of  Appeal 
in  Oastler  v.  Henderson,  2 Q.B.D.  575:  and  it  was  considered 
that  the  receipt  of  keys  was  an  equivocal  act  which  might  by 
subsequent  acts  be  rendered  unequivocal- — ^that  the  subsequent 
act  might  shew  that  the  intention  of  the  landlord  at  the  time 
of  the  receipt  of  the  keys  was  to  take  possession  (as  in  Phene 
V.  Popplewell) , and,  if  so,  the  surrender  by  operation  of  law 
took  place  on  the  receipt  of  the  keys. 

But  Oastler  v.  Henderson  is  itself  a case  in  which  it  was  held 
that  the  receipt  of  the  keys  without  intent  on  the  part  of  the 
landlord  to  take  possession  is  in  itself  nothing.  There  the 
tenant  had  abatidoned  possession  and  given  up  the  keys.  The 
landlord  had  for  a time  used  two  of  the  rooms  by  his  Avorkmen 
and  had  put  up  bills  advertising  for  rent  and  finally  rented. 
Cockburn,  C.J.,  says:  "The  plaintiffs,  ...  by  letting  the 
premises  to  a new  tenant,  put  an  end  to  the  defendant’s  term 
from  that  date,  for  they  thereby  did  an  act  so  inconsistent  AAuth 
the  continuance  of  the  defendant’s  term,  that  they  Avere 
estopped  from  denying  that  it  was  at  an  end.  But  up 
to  that  date  they  had  not  done  such  an  act,  for  they  had  not 
virtually  taken  possession  of  the  premises;  and  in  order  to 


D.C. 

1911 

Mickle- 

BOEOUGH 

V. 

Strathy. 
Riddell,  J. 


42 


ONTARIO  LAW  REPORTS. 


D.  C. 

1911 

Mickle- 

BOKOUGH 

V. 

Strathy. 

Riddell,  J. 


VOL. 


estop  the  lessors,  so  as  to  constitute  a surrender  by  operation  of 
law,  there  must  be  a taking  of  possession.  I do  not  say  a phys- 
ical taking  of  possession,  but,  at  all  events,  something  amount- 
ing to  a virtual  taking  of  possession.  . . . The  fact  that  the 

plaintiffs’  workmen  used  two  of  the  rooms  in  1870  ...  is, 

under  the  circumstances,  quite  consistent  with  an  intention  to 
hold  the  defendant  to  his  lease.”  Bramwell,  L.J.,  at  p.  579, 
speaking  of  Phene  v.  Popplewell,  says:  ‘‘The  Court  in  that 
case  were  able  to  conclude  from  the  lessor’s  after  conduct  that 
his  intention  in  using  the  keys  was  to  take  possession  at  once; 
we  have  no  materials  in  the  present  case  to  enable  us  to  arrive 
at  a similar  conclusion.”  Brett,  L.J.,  says,  speaking  of  the  use 
by  the  landlord  of  the  two  rooms  (p.  579),  that  the  argument 
was  “that  the  lessors  were,  from  that  date,  estopped  from  setting 
up  the  continuance  of  the  particular  estate,”  and  goes  on:  “I 
am,  however,  of  opinion  that  that  is  not  the  case.  There  can  be 
no  estoppel  by  mere  verbal  agreement ; there  must  be  in  addition 
to  such  agreement  some  act  done  which  is  inconsistent  with  the 
lease.  If  after  the  agreement  the  landlord  actually  takes  pos- 
session or  does  what  virtually  amounts  to  it,  if  he  not  only 
attempts  to  let,  but  actually  does  let,  then  there  is  a palpable 
act  done  with  regard  to  the  premises  raising  an  estoppel  within 
the  rule  laid  down  in  Nickells  v.  Atherstone,  10  Q.B.  944,  fol- 
lowing Lyon  V.  Peed,  13  M.  & W.  285  ....  The  plaintiffs’ 

workmen  were,  it  is  true,  let  into  two  of  the  rooms  for  a time, 
but  that  was  not  by  way  of  taking  possession.  There  was  after- 
wards, in  1872,  an  actual  letting  amounting  to  an  estoppel,  and 
so  effecting  a surrender  by  operation  of  law  at  that  date.” 

So,  too,  in  Fenner  v.  Blake,  [1900]  1 Q.B.  426,  it  was  held 
that,  if  the  landlord  should  make  a binding  contract  for  sale  of 
the  land,  inconsistent  with  the  continuance  of  the  tenancy,  even 
without  actual  delivery  of  the  possession,  the  tenancy  would 
cease  by  operation  of  law.  It  may  be  that  this  case  would  not 
be  followed  to  the  full  extent — at  all  events,  if  the  transaction  is 
voidable,  the  estoppel  does  not  seem  to  arise : Easton  v.  Penny 
(1892),  67  L.T.R.  290. 

I am  not  sure  that  I can  make  out  the  principles  running 
through  the  cases,  but  this  much  seems  to  be  clear,  that,  in 
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order  that  the  lease  shall  he  surrendered  by  operation  of  law, 
there  must  be  a resumption  of  possession  by  the  landlord  through 
himself  or  his  (new)  tenant — that  there  is  *no  difference  in  the 
effect  of  a landlord  himself  going  into  possession  and  of  a new 
tenant  obtaining  possession;  and  that,  aside  from  unequivocal 
acts,  there  must  be  on  the  part  of  the  landlord  an  intention  to 
take  possession  and  put  an  end  to  the  lease — i.e.,  no  longer  ‘‘to 
hold  the  tenant  to  his  lease:”  Oastler  v.  Henderson,  2 Q.B.D. 
at  p.  578;  and  that  the  taking  possession  for  a limited  time  of 
two  rooms  by  the  landlord  is  not  one  of  these  unequivocal  acts, 
but  the  effect  of  such  an  act  depends  on  the  intention  (or  not) 
“to  hold  the  tenant  to  his  lease.” 

In  the  present  case  it  was  only  the  one  room  downstairs  which 
Ritter  was  allowed  to  occupy,  and  for  a short  time  only.  I 
cannot  find  that  giving  possession  to  another  has  any  more  effect 
than  if  the  landlord  himself  took  possession,  and,  in  my  opinion, 
the  intention  must  be  looked  at. 

Nor  is  the  case  of  the  plaintiffs  advanced  by  the  proposition 
that  the  transaction  was  in  effect  a continuing  offer  by  the  de- 
fendant to  the  plaintiffs  (“it  is  a poor  rule  that  will  not  work 
both  ways”)  to  put  an  end  to  the  tenancy,  and  accepted  by  the 
plaintiffs  as  soon  as  they  knew  of  it.  In  an  offer  the  intention 
must  be  looked  at;  and  all  the  circumstances  here  are  against 
the  landlord  having  intended  to  make  or  having  made  an  offer. 

There  being  no  surrender  by  act  and  operation  of  law,  the 
plaintiffs  must  fall  back  upon  eviction.  That  has  been  satisfac- 
torily dealt  with  by  the  trial  Judge. 

Nor  is  this  a case,  like  some  which  are  to  be  found  in  the 
reports,  where  the  tenant  has  been  deprived  of  his  enjoyment  of 
the  premises ; and  accordingly  has  a defence  to  an  action  for  use 
and  occupation. 

The  principle  of  these  is  laid  down  by  Gibb,  C.J.,  in  White- 
head  V.  Clifford  (1814),  5 Taunt.  518:  “The  action  for  use  and 
occupation  depends  either  upon  actual  occupation,  or  upon  an 
occupation  which  the  defendant  might  have  had,  if  she  had  not 
voluntarily  abstained  from  it.  Here  the  plaintiff  himself  takes 
possession  of  the  house,  and  makes  the  profit  of  the  premises; 
and  it  was  therefore  impossible  for  the  defendant,  during  the 
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same  time,  to  have  used  and  occupied  the  premises,  if  she 
would.  ’ ’ 

Mickle- 

BOEOUGH 

V. 

Steathy. 

It  being  a question  of  intention  on  the  part  of  the  defend- 
ant, I am  of  opinion  that  the  plaintiffs  fail,  and  the  appeal 
should  be  dismissed  with  costs. 

Riddell.  J. 

Reference  has  been  had  to  all  the  cases  cited  to  us  and  many 
more ; but  they  do  not  affect  the  result. 

Falconbridge,  C.J.,  and  Latchford,  J.,  agreed  in  the  result. 

[DIVISIONAL  COURT.] 

D.C. 

New  Hamburg  Manufacturing  Co.  v.  Webb. 

1911 

Jan.  13. 

Sale  of  Goods — Action  for  Price — Counterclaim  for  Breach  of  Warranty — • 
Terms  of  Contract — Property  not  Passing  until  Payment  in  Full — 
Right  of  Purchaser  to  Damages — General  Damages — Special  Dam- 
ages— Loss  of  Profits — “Rehuilt” — Evidence — Credibility  of  Witness 
not  Subjected  to  Cross-examination — Findings  of  J ury-^ Assessment 
of  Damages. 

The  plaintiffs  agreed  to  sell  and  the  defendant  to  buy  “one  rebuilt  14 
horse  power  traction  engine,  Waterous  make,  that  was  got  from 
Hewitt.”  The  sale  was  made  by  W.,  an  agent  of  the  plaintiffs,  and 
a certain  specific  engine  was  in  contemplation  of  both  parties.  The 
plaintiff's  through  W.,  knew  what  the  engine  was  wanted  for — sawing 
shingles,  cutting  corn,  etc. — and  W.  represented  the  engine  as  a re- 
built Waterous  of  14  horse  power.  The  defendant  gave  for  the  engine 
an  old  engine,  some  cash  and  a promissory  note.  There  was  a pro- 
vision in  the  contract  that  the  property  in  the  engine  was  not  to  pass 
to  the  purchaser,  but  was  to  remain  in  the  vendors,  till  full  payment 
of  the  purchase-price.  The  defendant  operated  the  engine  for  some 
time;  it  did  not  work  to  his  satisfaction,  and  he  did  not  pay  the  note. 
The  plaintiffs  sued  upon  it,  and  the  defendant  set  up  in  defence : ( I ) 
fraudulent  representation  that  the  engine  was  comparatively  new  and 
had  been  in  use  only  six  months;  (2)  representation  and  warranty 
that  the  engine  was  a 14  horse  power  engine  and  capable  of  doing 
the  work  the  defendant  intended  it  for ; ( 3 ) representation  and  war- 
ranty that  the  engine  was  a rebuilt  engine;  (4)  that,  after  discovery 
of  the  fraud,  the  defendant  had  disaffirmed  the  contract.  The  defendant 
also  counterclaimed  for  $600  damages,  alleging  that  he  had  lost  his  old 
engine,  the  cash  paid,  expenses  incurred  in  repairing  and  testing  the 
engine,  and  the  profits  he  should  have  made.  The  action  was  tried  with 
a jury,  who  found  for  the  plaintiffs  upon  the  note;  that  the  engine  was 
not  a rebuilt  engine;  and  for  the  defendant  upon  the  counterclaim  for 
$600  damages  for  breach  of  contract:  — 

Held,  that  judgment  was  properly  entered  for  the  defendant  for  the  $600 
damages  found  by  the  jury. 

Judgment  of  the  Comity  Court  of  the  County  of  Waterloo  affirmed. 
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Per  Riddell,  J.  : — In  the  case  of  a sale  of  this  character,  the  purchaser 
cannot,  before  paying  the  full  price,  sue  for  general  damage,  but  may 
for  special  damage.  General  damage  is  the  difference  between  the  value  of 
the  article  contracted  for  and  that  supplied.  But  here  the  claim  was  for 
special  damages,  and  such  damages  can  be  recovered  although  the  property 
has  not  passed.  No  one  can  be  injured  by  a diminution  in  value  of  a 
chattel  until  he  owns  it;  but  he  may  be  injured  by  the  failure  of 
a machine  to  do  the  work  he  wants  it  for,  no  matter  who  owns  the 
machine. 

Frye  v.  Milligan  (1885),  10  O.R.  509,  Tomlinson  v.  Morris  (1886),  12 
O.R.  311,  Gull  V.  Roberts  (1897),  28  O.R.  591,  and  Crompton  and 
Knowles  Loom  Works  v.  Hoffman  (1903),  5 O.L.R.  554,  explained  and 
applied. 

Per  Riddell,  J.,  also: — Upon  the  evidence,  a “rebuilt”  engine  is  a second- 
hand engine  which  has  been  made  as  good  as  possible  and  practically 
as  good  as  new;  a rebuilt  engine  is  not  a particular  species  of  engine. 
The  representation  that  this  was  a rebuilt  engine  was  not  at  the  time  of 
action  brought  a condition,  but  a warranty  in  the  narrower  sense  of  the 
word,  viz.,  a stipulation  bj^  way  of  agreement,  for  the  breach  of  which  a 
compensaUon  must  be  sought  in  damages. 

Behn  v.  Burness  (1863),  3 B.  & S.  751,  applied. 

Per  Riddell,  J.,  also: — The  defendant  was  the  only  person  to  give  evi- 
dence of  the  amount  of  profits  lost,  and  it  was  sought  (upon  appeal) 
to  oast  discredit  upon  his  testimony.  But  the  plaintiffs’  counsel  at  the 
trial  did  not  cross-examine  him,  and  his  credibility  could  not  now 
be  impeached,  he  not  having  had  an  opportunity  of  giving  an  explan- 
ation or  of  adducing  corroborating  evidence,  by  reason  of  there  having 
been  no  suggestion  in  the  course  of  the  case  that  his  story  was  not 
accepted. 

Browne  v.  Dunn  (1893),  6 R.  67,  71,  specially  referred  to. 

Per  Riddell,  J.,  also : — The  jury’s  assessment  of  the  damages,  including 
loss  of  profits,  was  reasonable  and  should  not  be  interfered  with. 
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An  appeal  by  the  plaintiffs  from  the  judgment  of  the  County 
Court  of  the  County  of  Waterloo. 

The  following  statement  of  the  facts  is  taken  from 
the  judgment  of  Riddell,  J. : — 

The  defendant,  a farmer  in  Turnberry  township,  bought  on 
the  28th  May,  1907,  from  the  plaintiffs,  a manufacturing  com- 
pany of  New  Hamburg,  a traction  engine.  The  transaction  was 
evidenced  by  a printed  and  written  contract,  signed  by  the  de- 
fendant, but  not  by  the  plaintiffs,  purporting  to  be  an  agree- 
ment made  in  duplicate.  It  recited  that  the  plaintiffs  agreed 
to  sell  and  the  defendant  to  buy  ‘'one  rebuilt  14  horse  power 
traction  engine,  Waterous  make,  that  was  got  from  Hewitt.'' 
The  sale  was  made  by  one  Watson,  the  agent  of  the  plaintiffs, 
who  had  “talked  up”  the  engine  “pretty  good;”  and  it  is  clear 
that  a certain  specific  engine  was  in  contemplation  of  both 
parties.  The  plaintiffs,  through  their  agent  Watson,  knew  what 
the  engine  was  wanted  for — sawing  shingles,  cutting  corn,  saw- 
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ing  wood,  cutting  straw,  etc. — and  Watson  represented  the 
engine  as  a rebuilt  Waterous  of  14  horse  power. 

The  defendant,  by  the  agreement,  was  to  give  for  the  engine 
and  belt  which  he  received  with  it,  two  notes,  one  due  in  De- 
cember, 1908,  for  $30,  and  another  due  in  January,  1909,  for 
$520,  and  also  to  give  to  the  company  an  old  engine,  which  was 
valued  at  $200.  The  old  engine  was  given  to  the  company; 
but  the  arrangements  as  to  the  notes  was  changed,  and  in  June, 
1907,  the  defendant  gave  his  cheque  for  $290  (which  was  cashed 
after  a mistake  had  been  cleared  away)  and  his  note  for  $260, 
payable  on  or  before  the  1st  day  of  January,  1909.  The  defend- 
ant took  the  engine  home  and  operated  it  for  some  time — it  did 
not  work  to  his  satisfaction,  and  he  did  not  pay  his  note. 

Some  negotiations  were  had  for  a settlement — these  fell  to 
the  ground — and  at  length  in  October,  1909,  the  plaintiffs  is- 
sued a writ  out  of  the  County  Court  of  the  County  of  Water- 
loo for  the  amount  of  the  note.  By  the  (amended)  statement  of 
defence  and  counterclaim  the  defendant  sets  up:  (1)  fraudulent 
representation  that  the  engine  was  comparatively  new  and  had 
been  in  use  only  six  months  in  all;  (2)  representation  and  war- 
ranty that  the  engine  was  a 14  horse  power  engine  and  capable 
of  doing  the  work  the  defendant  intended  it  for;  (3)  representa- 
tion and  warranty  that  the  engine  was  a rebuilt  engine  (no  fraud 
is  charged  as  to  2 or  3)  ; (4)  that,  after  discovery  of  the  fraud, 
he  had  disaffirmed  the  contract;  and  by  way  of  counterclaim 
says  ‘‘that  he  . . . lost  the  engine  ...  he  delivered 
to  the  plaintiffs  . . . and  the  . . . sum  of  $290  paid 

on  account  of  the  purchase-price  . . . and  was  put  to  large 

expense  in  repairing  and  testing  the  . . . traction  engine 

and  lost  the  profits  ...  he  should  have  made  . . He 

then  claims  $600  damages,  and  that  the  note  should  be  delivered 
up  to  be  cancelled,  etc. 

The  plaintiffs  filed  a simple  joinder. 

The  case  came  down  for  trial  before  His  Honour  Judge 
Chisholm  and  a jury,  at  Berlin,  in  June,  1910 — when  the  fol- 
lowing questions  were  submitted  to  the  jury,  to  which  the  jury 
gave  the  answers  following : — 
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‘‘Is  the  verdict  for  the  plaintiffs  for  $260  and  interest  at  10  D. C. 
per  cent,  thereon  from  the  1st  January,  1909?  1911 

“Was  the  engine  in  question  a rebuilt  engine?  New 

“If  it  was  not,  what  damages  do  you  give  the  defendant  for 
the  breach  of  contract?  tubing  Co. 


“Judgment  for  plaintiffs  for  $260  and  interest  at  10  per 
cent,  from  1st  January,  1909. 

“Damages  for  defendant  $600  on  account  of  breach  of  con- 
tract herein.” 

The  notes  of  evidence  do  not  shew  that  any  answer  was 
given  to  the  second  question  (the  paper  given  to  the  jury  by 
the  Judge  is  not  itself  forthcoming,  as  it  should  be),  but  we 
were  told  that  the  answer  was  in  the  negative — and,  considering 
the  frame  of  the  third  question  and  the  answer  thereto,  such 
an  answer  must  have  been  made  by  the  jury. 

Judgment  was  entered  for  the  parties,  with  costs,  according 
to  the  findings  of  the  jury. 

The  plaintiffs  now  appeal  against  the  judgment  on  the  coun- 
terclaim. 

October  5,  1910.  The  appeal  was  heard  by  a Divisional 
Court  composed  of  Palconbridge,  C.J.K.B.,  Riddell  and 
Latchford,  JJ. 

G.  M.  Clark,  for  the  plaintiffs.  The  word  “rebuilt”  in  the 
contract  does  not  imply  any  warranty,  and  the  defendant’s 
remedy  should  be  rescission,  and  not  damages,  which  it  is  sub- 
mitted that  the  jury  had  no  power  to  find  against  the  plain- 
tiffs: Benjamin  on  Sale,  5th  ed.,  pp.  606  et  seq.,  citing  Shepherd 
V.  Kain  (1821);  5 B.  & Aid.  240;  Alla7i  v.  Lake  (1852),  18  Q.B. 
560;  Parsons  v.  Sextoii  (1847),  4 C.B.  899.  Reference  was  also 
made  to  Blackburn  on  Sale,  3rd  ed.,  p.  209.  It  is  further  sub- 
mitted that  the  defendant  was  not  entitled  to  damages,  for  the 
reason  that,  under  the  contract,  no  property  in  the  engine  has 
ever  passed  to  the  defendant:  Frye  v.  Milligaii  (1885),  10  O.R. 
509;  Tomlinso7i  v.  Morris  (1886),  12  O.R.  311,  per  Cameron, 
C.J.,  at  p.  321.  The  defendant’s  proper  remedy  in  such  a case 
is  indicated  in  Hamilton  v.  Northey  Maiiufacturing  Co.  (1899), 
31  O.R.  468.  In  any  case  the  damages  awarded  in  respect  of 
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the  counterclaim  are  excessive.  There  is  no  reasonable  evidence 
of  loss  of  profits  by  the  defendant,  and  he  was  not  entitled  to 
damages  for  the  hire  of  other  engines,  or  for  repairs. 

W.  Proudfoot,  K.C.,  for  the  defendant.  The  case  went  to 
the  jury  on  the  question  as  to  whether  or  not  the  engine  sup- 
plied by  the  plaintiffs  Avas  a '‘rebuilt”  engine.  The  testimony 
was  conflicting,  but  the  jury  gave  credit  to  the  defendant’s  evi- 
dence, and  no  objection  was  taken  by  the  plaintiffs  to  the 
Judge’s  charge.  The  objection  to  the  verdict,  on  the  ground 
that  the  property  in  the  engine  had  not  passed  to  the  defendant, 
was  not  raised  by  the  pleadings,  nor  at  the  trial,  nor  is  it  a ground 
taken  in  the  notice  of  motion.  Frye  v.  Milligan  has  no  applica- 
tion to  this  case,  in  which  we  say  the  plaintiffs  were  guilty  of 
what  may  be  called  a moral  fraud.  The  agreement  set  up  by 
the  plaintiffs  does  not  affect  the  transaction,  as  it  was  not  signed 
by  them.  The  following  cases  were  cited:  Kennedy  v.  Panama, 
etc.,  Mail  Co.  (1867),  L.R.  2 Q.B.  580;  Seddon  v.  North  Eastern 
Salt  Co.,  [1905]  1 Ch.  326. 

Cla7p,  in  reply.  The  contract  is  signed  by  the  defendant  and 
is  binding  upon  him.  The  notice  of  motion  is  broad  enough  to 
include  all  the  grounds  of  appeal  taken  by  the  plaintiffs. 


January  13.  Riddell,  J.  (after  setting  out  the  facts  as 
above)  : — It  is  contended  that  no  action  lies  on  the  counter- 
claim by  reason  of  the  effect  of  the  provision  contained  in  the 
contract  of  sale — '"the  property  in  said  machinery  . . . shall 

not  pass  to  the  purchaser,  but  shall  remain  in  the  company  abso- 
lutely, till  full  payment  of  the  purchase-price  and  of  all  moneys 
and  interest  due  . . . notwithstanding  any  partial  pay- 

ment or  the  giving  of  notes  ...  or  any  other  matter  or 
thing  . . .” 

In  Fi^ye  v.  Milligan,  10  O.R.  509,  it  was  held  that  in  a case  m 
which  the  property  did  not  pass  to  the  purchaser,  an  action 
would  not  lie  for  "general  damages,  i.e.,  the  difference  between 
the  value  of  the  article  contracted  for  and  that  supplied:”  p.  513, 
per  Rose,  J.,  giving  the  judgment  of  the  Court.  It  was  sug- 
gested (p.  514)  that  the  purchaser  might  plead  the  breach  of 
warrant}'  in  answer  to  an  action  for  the  price,  but  the  Court 
did  not  give  any  opinion  on  the  point. 
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Then  followed  Tomlinson  v.  Morris,  12  O.R.  311,  in  which 
the  principle  of  Frye  v.  Milligan  is  thus  explained:  '‘The  prin- 
ciple of  the  decision  in  Frye  v.  Milligan  is  that  where  property 
does  not  pass  to  a vendee,  he  cannot  maintain  an  action  for 
breach  of  warranty  of  the  chattel,  as  the  measure  of  damage 
for  breach  of  warranty  is  the  difference  in  the  value  of  the 
chattel  as  warranted  and  the  value  in  its  defective  or  unsound 
condition:”  per  Cameron,  C.J.,  at  p.  321.  This  was  an  action 
for  breach  of  warranty  of  a machine,  and  the  defendants 
counterclaimed  for  the  price — in  allowing  a withdrawal  of  the 
counterclaim  Rose,  J.,  said:  "As  there  may  be  some  answer  to 
a claim  for  the  full  price  of  the  machine  . . . :”  p.  330. 

Killam,  J.,  in  Copeland  v.  Hamilton  (1893),  9 Man.  L.R. 
143,  refused  to  follow  these  two  cases  in  our  Courts^ — at  least 
such  is  the  statement  of  the  head-note,  but  this  is  not  quite  accur- 
ate. The  damages  were  sought  under  a counterclaim  in  an 
action  for  the  price,  and  the  case  is  like  that  in  our  Courts  next 
to  be  mentioned — and  which  will  be  discussed  later. 

In  Cull  V.  Roberts  (1897),  28  O.R.  591,  a Divisional  Court 
(Boyd,  C.,  Moss,  J.A.,  and  Ferguson,  J.)  held  that,  in  a sale  of 
this  character,  upon  the  purchaser  being  sued,  he  may  shew  that 
the  machine  is  not  as  warranted  and  so  reduce  the  claim  by  the 
difference  between  the  value  of  the  machine  as  warranted  and 
its  actual  value. 

The  King’s  Bench  Divisional  Court  (Falconbridge,  C.J., 
Street  and  Britton,  JJ.)  approved  (or  at  least  did  not  dis- 
approve) of  this  in  Crompton  and  Knowles  Loom  Worhs  v. 
Hoffman  (1903),  5 O.L.R.  554. 

In  Ontario  the  law,  as  laid  down  in  these  cases,  seems  to  be 
that,  in  the  case  of  a sale  of  this  character,  the  purchaser  can- 
not, before  paying  the  full  price,  sue  for  general  damage,  but 
may  set  up  a breach  of  warranty  in  reduction  of  the  price,  if 
that  be  sued  for. 

If  in  the  present  case  the  damages  claimed  were  general 
damage,  which,  to  repeat  the  definition,  is  "the  difference  be- 
tween the  value  of  the  article  contracted  for  and  that  supplied,” 
the  present  pleading  by  way  of  counterclaim  could  be  amended, 
and  the  amount  made  effective  as  a set-off  to  an  amount  at  all 
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events  sufficient  to  meet  the  plaintiffs’  claim.  And  appar- 
ently that  would  be  the  only  way  to  give  any  effect  to  the 
jury’s  findings  in  this  action.  The  point  will  be  further  con- 
sidered later. 

But  the  damages  are  not  put  in  that  way  either  in  the  plead- 
ings or  in  the  evidence — and  the  claim  is,  if  anything,  for  special 
damages.  It  is,  therefore,  necessary  to  consider  the  right  in 
respect  of  special  damages  of  a purchaser  under  a conditional 
agreement,  before  he  has  paid  his  full  purchase-price. 

In  Frye  v.  Milligan,  10  O.R.  at  p.  513,  it  is  said  that  ‘Ln 
Northwood  v.  Bennie  (1877-8),  28  C.P.  202,  3 A.R.  37,  it  was  held 
that  special  damages  could  be  recovered  for  breach  of  warranty 
on  a conditional  sale.”  But  it  will  be  seen,  by  a reference  to  the 
report  in  3 A.R.  at  p.  42,  that  the  Court  would  not  allow  the 
defendant  to  insist  that  no  action  would  lie  on  the  warranty  be- 
cause there  was  no  sale,  holding  him  estopped  by  what  took 
place  at  the  trial.  This  case,  therefore,  does  not  much  assist.  . 

But  the  Divisional  Court  in  Crompton  and  Knowles  Loom 
Works  V.  Hoffman,  5 O.L.R.  554  (see  especially  at  p.  558),  ex- 
pressly held  that  damages  such  as  loss  of  profits  may  be  re- 
covered, although  the  property  has  not  passed. 

As  we  are  not  bound  by  these  decisions  {Mercier  v.  Campbell 
(1907),  14  O.L.R.  639),  it  becomes  necessary  to  examine  into  the 
law  upon  principle.  Upon  such  an  examination  it  will,  I think, 
appear  that  the  distinction  as  to  general  and  special  damages 
is  logically  sound.  When  a purchaser  sues  a vendor  for  breach 
of  warranty  and  claims  general  damages,  he  says  in  effect,  ‘‘My 
chattel  is  less  valuable  than  it  would  have  been  had  it  been  as 
you  warranted  it.”  It  surely  must  be  a complete  answer  for 
the  vendor  to  say,  “It  is  not  your  chattel,  it  is  mine.”  If  the 
purchaser  should  reply,  “It  will  be  mine  shortly,”  an  un- 
answerable retort  would  be:  “Perhaps  so,  perhaps  not;  you 
may  pay,  but  you  may  not : anyway  it  is  time  for  you  to  cry 
out  when  you  are  hurt.”  Consequently,  there  can  be  no  action 
for  general  damage  before  the  property  passes. 

Leaving  aside  for  the  moment  the  question  of  setting  up  gen- 
eral damage  by  way  of  set-off  in  an  action  for  the  price,  let  us 
see  how  the  case  stands  as  to  special  damages.  The  purchaser 
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says  to  the  vendor — ‘Won  furnished  me  a machine  to  do  a cer- 
tain kind  of  work  and  with  a warranty  the  implementing  of 
which  implied  the  capacity  of  the  machine  to  do  the  work — the 
machine  will  not  do  the  work,  and  I have  lost  money  thereby.” 
It  would  be  no  answer  for  the  vendor  to  say,  ‘‘It  is  not  your 
machine,  it  is  mine.”  The  purchaser  would  say:  “What  of 
that?  You  furnished  me  with  the  machine  and  warranted  it  to 
do  my  work — it  is  of  no  importance  whose  machine  it  is,  yours, 
mine,  or  any  third  person’s.”  And  he  would  be  right. 

In  Jones  v.  Page  (1867),  15  L.T.N.S.  619,  Fowler  v.  Lock 
(1872-4),  L.R.  7 C.P.  272,  9 C.P.  751n.,  10  C.P.  90,  and  many 
other  cases,  the  property  did  not  pass — the  transactions  were  sim- 
ply hiring — and  yet  a warranty  was  held  enforceable.  No  reason 
can,  I think,  be  shewn,  on  principle,  why  this  should  not  be 
so.  (It  was  from  not  observing  the  distinction  between  the  two 
kinds  of  damage  that  the  Manitoba  Court  in  Copeland  v.  Hamil- 
ton, 9 Man.  L.R.  143,  thought  that  Frye  v.  Milligan  was  op- 
posed to  the  authorities  cited  at  p.  145  of  the  report.)  No  one, 
in  short,  can  be  injured  by  a diminution  in  value,  simply,  of  a 
chattel,  until  he  owns  it;  but  he  may  be  injured  by  the  failure 
of  a machine  to  do  the  work  he  wants  it  for,  no  matter  who 
owns  the  machine.  If  this  be  the  correct  principle,  Frye  v.  Mil- 
ligan and  Tomlinson  v.  Morris  were  rightly  decided,  on  the 
one  hand,  and  Crompton  and  Knowles  Loom  Works  v.  Hoffman, 
on  the  other. 

The  suggestion  as  to  set-off  made  in  the  two  first-named  cases, 
and  given  effect  to  in  Cull  v.  Bokerts  and  Copeland  v.  Hamilton, 
is,  no  doubt,  based  upon  the  following  consideration.  While, 
until  the  article  is  wholly  paid  for,  no  action  will  lie  for  general 
damage,  and,  therefore,  in  strictness,  there  can  be  no  set-off  of 
such  general  damage  in  an  action  for  the  price,  the  purchaser 
might  have  brought  an  action  for  a declaration  that  he  would  be, 
upon  paying  for  the  article,  entitled  to  be  paid  the  amount  of 
his  general  damage  and  for  a declaration  as  to  the  amount  of 
his  general  damage;  that  no  further  relief  could  be  given  in 
such  an  action  is  immaterial:  Ontario  Judicature  Act,  sec.  57 
(5).  The  purchaser  consequently  would  be  allowed  to  set  up 
such  a case  by  way  of  counterclaim;  and,  upon  obtaining  his 
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declaration,  would  set  off  his  general  damage  so  declared  against 
the  claim  of  the  vendor.  While  technically  and  logically  this 
would  be  the  right  procedure,  the  practical  result  would  be  the 
same  as  allowing  a plea  of  set-off  in  the  first  instance. 

The  warranty  relied  upon  in  this  case  is  that  said  to  be  con- 
tained in  the  word  '^rebuilt”  in  the  description  of  the  engine. 
It  is  first  objected  that  there  is  an  express  warranty  in  the  docu- 
ment, and  that,  consequently,  there  can  be  no  implied  warranty. 
But,  even  if  there  were  rules  of  law  to  this  effect,  they  would 
not  be  applicable  to  the  present  case,  as  it  is  provided  in  the 
contract  that  ‘‘this  warranty  does  not  apply  to  second-hand 
machinery.”  As  will  be  apparent  later,  this  was  “second-hand 
machinery.  ’ ’ 

Then  it  is  argued  that  any  warranty  in  the  use  of  the  word 
“rebuilt”  is  excluded  by  the  clause,  “There  are  no  warranties, 
guarantees  or  agreements,  express  or  implied,  other  than  those 
contained  herein  . . . .”  The  answer  is,  that  the  wordj 

used  as  it  is,  contains  a warranty — and,  the  word  being  con- 
tained in  the  document,  the  operation  of  the  clause  in  question 
is  excluded. 

A very  great  many  cases  were  cited  to  support  an  argu- 
ment that  the  word  as  used  does  not  contain  a warranty.  It  will 
be  well  to  see  the  circumstances  under  which  it  was  used. 

One  Hewitt,  who  lived  about  25  miles  from  the  defendant’s 
place,  had  had  a A¥aterous  engine  for  about  nine  years,  when 
Watson,  the  agent  of  the  plaintiffs,  sold  him  a larger  engine, 
taking  the  old  one  in  part  payment — the  old  engine  was  taken 
to  the  works  of  the  plaintiffs  and  was  being  put  into  shape  by 
the  plaintiffs.  AVatson  knew  this,  and,  when  he  was  canvassing 
the  defendant,  he  told  him  about  this  Hewitt  engine  bought 
from  the  AA^aterous  people,  and  that  it  was  practically  as  good 
as  a new  engine — and  that  is  what  he  thought  a “rebuilt” 
engine  was.  The  defendant  had  the  same  idea  of  the  meaning 
of  the  word  “rebuilt,”  and  it  is  plain  that  the  word  “rebuilt” 
was  used  by  both  in  that  sense.  It  was  this  engine  and  no 
other  that  the  parties  talked  of,  it  was  “this  engine”  that 
Watson  “talked  up  . . . pretty  good,”  and  it  was  this 

engine  concerning  which  the  contract  was  made. 
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Much  argument  was  made  as  to  the  meaning  of  ‘^rebuilt 
engine,”  and  it  was  argued  that  a ‘‘rebuilt”  engine  is  as  dis- 
tinct from  another  engine  as  a steam  engine  from  an  electric 
engine.  But  there  is  no  conflict  in  the  evidence,  or  very  little. 
The  defendant  says  a rebuilt  engine  is  one  “all  fixed  over  as 
good  as  new;  no  worn  parts  on  it.”  Grain,  who  had  run  an 
engine  for  seven  years,  says:  “A  rebuilt  engine  should  not  have 
worn  parts  on  it:  parts  worn  out:”  “in  as  good  working  shape 
as  new,  and  the  worn  parts  as  good  as  new.  ’ ’ Rentoul,  who  has 
owned  and  run  engines  for  twenty-one  years,  “practically  as 
good  as  new.”  Wickens,  “the  parts  damaged  repaired  and 
made  good;”  ‘^ou  must  build  it  all  through  if  you  are  going 
to  rebuild;”  “you  have  to  put  that  engine  in  first-class  running 
order.”  Coulter,  “A  rebuilt  engine  is  supposed  to  be  in  as  good 
running  shape  as  a new  one.”  Watson,  the  plaintiffs’  agent, 
“practically  as  good  as  a new  engine.”  Eby,  the  plaintiffs’ 
“office  man,”  “a  second-hand  engine  which  has  been  placed  in 
such  a condition  of  repair  by  the  men  in  charge  of  the  work  as 
it  is  considered  to  be  in  shape  to  go  out  and  do  the  work  which  it 
is  calculated  to  do.”  Brodrecht,  their  manager,  “we  make  it 
as  good  as  we  possibly  can.  ’ ’ 

It  is  quite  clear  that  a “rebuilt”  engine  is  a second-hand 
engine  which  has  been  made  as  good  as  possible  and  practically 
as  good  as  new — there  can  be  no  pretence  that  a rebuilt  engine  is 
a particular  species  of  engine,  even  if  that  should  be  material. 

In  the  present  case,  the  bargain  was  about  the  one  engine 
which  the  plaintiffs  had  got  from  Hewitt.  It  had  been  repre- 
sented by  the  vendors’  agent  as  rebuilt  and  was  bought  on  that 
representation. 

There  is  a great  deal  of  law  in  respect  of  the  proper  in- 
terpretation of  statements  in  a contract  descriptive  of  the  sub- 
ject-matter thereof;  but  the  leading  case  of  Belin  v.  Burness 
(1863),  3 B.  & S.  751  (Cam.  Scacc.),  contains  all  that  need  here 
be  referred  to  at  any  length — the  case  has  frequently  been  fol- 
lowed, but  never  questioned  or  overruled.  The  law  is  thus  laid 
down  (p.  755)  : “With  respect  to  statements  in  a contract  de- 
scriptive of  the  subject-matter  of  it,  or  of  some  material  incident 
thereof,  the  true  doctrine,  established  by  principle  as  well  as 
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authority,  appears  to  be,  generally  speaking,  that  if  such  de- 
scriptive statement  was  intended  to  be  a substantive  part  of  the 
contract,  it  is  to  be  regarded  as  a warranty,  that  is  to  say,  a 
condition  on  the  failure  or  non-performance  of  which  the  other 
party  may,  if  he  is  so  minded,  repudiate  the  contract  in  toto, 
and  so  be  relieved  from  performing  his  part  of  it,  provided 
it  has  not  been  partially  executed  in  his  favour.  If,  indeed,  he 
has  received  the  whole  or  any  substantial  part  of  the  considera- 
tion for  the  promise  on  his  part,  the  warranty  loses  the  char- 
acter of  a condition,  or,  to  speak  perhaps  more  properly,  ceases 
to  be  available  as  a condition,  and  becomes  a warranty  in  the 
narrower  sense  of  the  word — viz.,  a stipulation  by  way  of  agree- 
ment, for  the  breach  of  which  a compensation  can  be  sought  in 
damages:”  citing  Ellen  v.  Topp  (1851),  6 Ex.  424-441,  Graves 
V.  Legg  (1854),  9 Ex.  709-716,  and  other  cases.  In  this  doctrine 
agreed  Erie,  C.J.,  Pollock,  C.B.,  Keating,  J.,  and  Channell,  B., 
with  Williams,  J.,  constituting  the  Court  of  Exchequer  Chamber. 
The  Court  also  laid  down  that  whether  a descriptive  statement  in 
a written  instrument  is  a mere  representation  or  a substantive 
part  of  the  contract  is  a question  of  construction  which  the 
Court  and  not  the  jury  must  determine.  This  seems  to  have 
been  lost  sight  of  in  Oppenheim  v.  Fraser  (1876),  34  L.T.N.S. 
524,  as  there  the  question  was  submitted  to  the  jury : in  other 
respects,  however,  Belin  v.  Burness  was  followed. 

Other  cases  are  Corhling  v.  Massey  (1873),  L.R.  8 C.P.  395; 
Bentsen  v.  Taylor  Sons  & Co.,  [1893]  2 Q.B.  274;  etc.,  etc. 

While  there  was  no  ruling  in  terms  by  the  learned  County 
Court  Judge,  it  is  manifest  that  he  must  have  considered  that 
the  statement  of  the  engine  being  rebuilt  was  intended  to  be  a 
substantive  part  of  the  contract.  And  I agree  with  him : it  to  me 
savours  of  absurdity  to  suppose  that  the  word  was  used  simply 
to  point  out  the  particular  engine  and  not  to  describe  its  con- 
dition as  stated  by  the  vendor  and  warranted  by  him.  Both 
parties  knew  what  engine  it  was,  viz.,  the  second-hand  Waterous 
engine  got  from  Hewitt,  and  there  was  no  need  of  a further  de- 
scription that  it  was  rebuilt,  i.e.,  as  a description  merely  of  the 
particular  engine  to  be  sold ; but  this  was  of  great  value  in  set- 
ting out  the  condition  of  the  engine  both  parties  had  in  mind. 
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It  is  not  of  any  advantage  to  discuss  the  case  of  Varley  v. 
Whipp  (1900),  69  L.J.N.S.Q.B.  333,  [1900]  1 Q.B.  513,  which 
may  be  regarded  as  going  to  the  very  verge  (some  will  say  be- 
yond) : each  case  and  contract  must  be  determined  on  its  own 
merits — in  any  event  the  present  is  more  like  Mr.  Justice  Chan- 
nell’s  third  case  (p.  334)  than  his  first  or  second. 

Although  the  defendant  attempted  to  repudiate  the  contract 
altogether^the  plaintiffs  would  not  consent;  and  the  conduct  of 
the  defendant  afterwards  deprived  him  of  all  right  to  insist 
upon  the  repudiation. 

He  is  now  in  the  position  spoken  of  in  Behn  v.  Burness;  the 
representation  is  not  now  a condition,  but  ‘‘a  warranty  in  the  nar- 
rower sense  of  the  word,  viz.,  a stipulation  by  way  of  agreement, 
for  the  breach  of  which  a compensation  must  be  sought  in  dam- 
ages. ’ ’ 

On  the  evidence  it  is  quite  clear  that  the  engine  did  not 
satisfy  the  warranty  that  it  was  rebuilt,  and  the  jury  have  so 
found.  A rebuilt  engine  should  fill  two  silos  a day ; this  one 
took  nine  days  to  fill  two  and  a half,  and  lost  money : a rebuilt 
engine  should  cut  40  bunches  of  shingles  in  a day  ‘‘easy;’’  this 
one  cut  nine  bunches  in  two  days;  and  many  serious  defects  are 
sworn  to  by  independent  witnesses. 

The  defendant  is  the  only  person  to  give  evidence  of  the 
amount  of  profits  lost,  and  it  is  sought  to  cast  discredit  upon  his 
testimony.  But,  although  he  produced  a statement  at  the  trial, 
the  plaintiffs’  counsel  did  not  cross-examine — no  doubt  satisfied 
as  to  both  his  honesty  and  his  intelligence.  “If  in  the  course  of 
a case  it  is  intended  to  suggest  that  a witness  is  not  speaking 
the  truth  upon  a particular  point,  his  attention  must  be  directed 
to  the  fact  in  cross-examination  shewing  that  that  imputation 
is  intended  to  be  made,  so  that  he  may  have  an  opportunity  of 
making  any  explanation  which  is  open  to  him,  unless  it  is 
otherwise  perfectly  clear  that  he  has  had  full  notice  before- 
hand that  there  is  an  intention  to  impeach  the  credibility 
of  his  story,  or  the  story  is  of  an  incredible  and  roman- 
cing character.”  So  said  the  House  of  Lords  in 
Brow7ie  v.  Bunn  (1893),  6 R.  67;  Lord  Herschell,  L.C., 
saying,  p.  71:  “It  will  not  do  to  impeach  the  credibility 
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of  a witness  upon  a matter  on  which  he  has  not  had  any  oppor- 
tunity of  giving  an  explanation”  (I  would  add,  or  of  adducing 
corroborating  evidence)  ^‘by  reason  of  there  having  been  no 
suggestion  whatever  in  the  course  of  the  case  that  his  story  is 
not  accepted.” 

There  is  no  suggestion  in  the  course  of  this  case  that  the 
plaintiffs  were  not  accepting  the  evidence  of  the  defendant,  and 
I can  find  no  reason  whatever  for  doubting  his  honesty  or 
capacity. 

His  evidence  is,  that  he  lost  three  seasons’  profits,  and  that 
he  ought  to  have  made  at  the  very  least  $75  per  season,  this  is, 
$225.00 

He  paid  men  when  tinkering  to  get  it  to  work  ....  25.00 


His  own  time  with  the  plaintiffs’  man  trying  to  get 

the  engine  to  work  3.00 

And  wages  at  the  same  time  1.25 

Then  he  had  to  hire  an  engine  at  $2  per  day  for 

91  days  182.00 

Another  for  11  days  (at  $4  but  the  owner  ran  it.) 

It  would  be  fair  to  charge  only  $2  22.00 

And  another  for  4 days  on  the  same  terms 8.00 


$466.25 

This  takes  no  account  of  the  loss  of  profits  when  the  engine 
was  being  employed  sawing  wood,  etc.,  etc.,  and,  in  my  opinion, 
the  jury  were  wholly  justified  in  adding  the  sum  of  $133.75  to 
make  up  the  sum  of  $600,  at  which  they  have  assessed  the  dam- 
ages. 

There  was  no  objection  to  the  Judge’s  charge,  and  from  the 
view-point  of  the  plaintiffs  it  was  unexceptionable,  being  in 
some  respects  more  favourable  to  the  plaintiffs  than  we  should 
have  made  it — there  is  nothing  to  indicate  that  the  jury  have 
not  faithfully  done  their  duty,  and  I am  of  opinion  that  the 
appeal  must  be  dismissed  and  with  costs. 


Palconbridge,  C.J.  : — I agree  in  thinking  that  this  appeal 
should  be  dismissed  with  costs. 


Latchford,  J.  : — I concur. 
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[IN  THE  COURT  OF  APPEAL.] 
Goodall  V.  Clarke. 


Damages — Sale  and  Conversion  of  Shares — Measure  of  Damages — Evidence 
as  to  Value — Price  Realised  hy  the  Defendant — Prices  Realised  hy 
Others — Estimate  hy  Couid  of  Reasonable  Amount — Appeal. 

By  the  judgment  in  the  action  it  was  declared  that  the  contract  which  the 
defendant  made  with  the  plaintiff  for  the  sale  to  him  of  20,000  shares  in 
the  capital  stock  of  a mining  company  was  a valid  and  subsisting  con- 
tract, and  it  was  referred  to  an  Official  Referee  to  assess  the  damages 
which  the  plaintiff  had  sustained  by  reason  of  the  defendant’s  breach  of 
the  contract.  The  Referee  found  that  at  the  date  of  the  breach  the 
shares  were  of  the  value  of  40  cents  per  share,  and  he  assessed  the  dam- 
ages at  $8,000.  Upon  appeal  to  a Judge  of  the  High  Court  it  was 
held  that  the  shares  were  of  the  value  of  2G  cents  per  share,  and  the 
amount  was  reduced  to  $5,200;  but,  upon  a further  appeal  to  a Divi- 
sional Court,  the  amount  was  increased  to  $6,700:  — 

Held,  upon  appeal  to  the  Court  of  Appeal  (Meredith,  J.A.,  dissenting), 
that  it  could  not  be  said,  upon  the  evidence,  that  the  market  value  of 
the  shares  was  fixed  at  26  cents  per  share,  the  price  at  which  they  had 
been  sold  by  the  defendant,  or  at  40  cents  per  share;  and,  the  matter 
being  at  large  upon  the  evidence,  the  disposition  of  the  damages  by  the 
Divisional  Court  could  not  be  said  not  to  be  warranted  by  the  evidence; 
it  seemed  fair  and  reasonable,  and  was  certainly  not  so  unfair  or  un- 
reasonable as  to  justify  an  interference  with  it. 

Decision  of  a Divisional  Court,  21  O.L.R.  614,  affirmed. 

Per  Meredith,  J.A.,  that  the  damages  were  properly  assessed  at  $5,200: 
first,  because  there  was  no  evidence  upon  which  they  could  be  justly 
assessed  at  more  than  26  cents  a share;  and,  second,  because  the  plaintiff 
should  be  bound  by  the  price  obtained  at  the  sale  to  which  (upon  the  true 
view  of  the  facts)  he  gave  his  consent. 

Appeal  by  the  defendant  from  the  order  of  a Divisional 
Court,  21  O.L.R.  614,  varying  an  order  made  by  Meredith, 
C.J.C.P.,  upon  the  hearing  of  an  appeal  from  the  report  of  an 
Official  Referee,  in  regard  to  the  damages  allowed  for  a breach 
of  contract. 

November  23  and  24,  1910.  The  appeal  was  heard  by  Moss, 
C.J.O.,  Garrow,  Maclaren,  Meredith,  and  Magee,  JJ.A. 

F.  E.  Hodgins,  K.C.,  for  the  defendant.  The  question  is  as 
to  the  damages  which  the  plaintiff  should  receive  for  the  sale 
and  conversion  of  his  stock,  as  to  which  the  Courts  below  have 
given  their  opinion,  as  a jury  might  do ; and  it  is  submitted  that 
the  plaintiff*  is  not  entitled  to  receive  more  than  what  was 
realised  from  the  shares.  There  was  no  market  for  the  shares  in 
the  ordinary  sense  of  the  term,  and  the  sale  of  Millar ’s  stock  was 
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an  exceptional  one,  and  should  not  be  considered  in  estimating 
the  damages.  The  plaintiff  by  his  conduct  had  waived  the 
alleged  wrongful  act  of  the  defendant  in  disposing  of  the  shares 
on  the  17th  March,  1909,  and  that  transaction,  at  all  events, 
fixes  the  date  at  which  the  damages  are  to  he  estimated:  Smith 
V.  Baker  (1873),  L.R.  8 C.P.  350;  Blackburn’s  Contract  of 
Sale,  3rd  ed.,  p.  553;  Chinery  v.  Viall  (1860),  5 H.  & N.  288. 
The  Divisional  Court  base  their  view  of  the  case  on  Michael  v. 
Hart  & Co.,  [1901]  2 K.B.  867,  [1902]  1 K.B.  482;  but  that  case 
is  only  applicable  where  there  is  a specific  time  for  delivery.  The 
following  cases  were  referred  to,  in  addition  to  those  cited  on 
the  argument  before  the  Divisional  Court,  21  O.L.R.  at  p.  618; 
McArthur  v.  Lord  Seaforth  (1810),  2 Taunt.  257;  Mansell 
V.  British  Linen  Company  Bank,  [1892]  3 Ch.  159,  163;  Thol  v. 
Henderson  (1881),  8 Q.B.D.  457. 

B.  S.  C assets,  K.C.,  for  the  plaintiff,  argued  that  the  only 
question  before  the  Court  was  the  simple  point  as  to  the  measure 
of  damages,  and  that  it  was  not  open  to  the  defendant  to  raise 
the  question  of  estoppel.  All  the  sales  of  the  stock  were  practi- 
cally contemporaneous;  and  the  question  is  what  was,  in  all 
the  circumstances,  a reasonable  price  to  allow  for  the  shares. 
The  plaintiff’  is  not  asking  for  40  cents  a share,  which  Millar 
got,  but  for  32V3  cents,  a clearly  reasonable  figure,  as  to  which 
the  judgment  of  the  Divisional  Court  should  not  be  interfered 
with.  The  conduct  of  the  defendant  throughout  the  entire  trans- 
action was  not  such  as  should  incline  the  Court  to  weigh  the 
damages  assessed  against  him  'Ln  golden  scales.” 

Hodgins,  in  reply,  argued  that  the  sale  by  Millar  furnished 
no  criterion  whatever  for  estimating  the  damages,  both  on  ac- 
count of  his  peculiarly  advantageous  position,  and  also  because 
that  sale  was  made  after  the  date  at  which  the  damages  had  to  be 
fixed.  He  referred  to  Whitmore  v.  Black  (1844),  13  M.  & W. 
507. 


January  17,  1911.  Moss,  C.J.O. : — This  is  an  appeal  by  the 
defendant  from  a judgment  of  a Divisional  Court  varying  a 
judgment  pronounced  by  the  Chief  Justice  of  the  Common 
Pleas  upon  the  hearing  of  an  appeal  from  the  report  of  an 
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Official  Referee.  Some  of  the  facts  are  stated  and  the  judg- 
ments are  reported  at  length  in  21  O.L.R.  614. 

The  whole  question  is  as  to  what  sum  the  defendant  should 
pay  to  the  plaintiff  as  damages  for  breach  of  the  contract  the 
defendant  made  with  the  plaintiff  for  the  sale  to  him  of  20,000 
shares  in  the  capital  stock  of  the  Lawson  Mine  Limited.  In  his 
defence  to  the  action  the  defendant  set  up  that  the  dealing 
between  him  and  the  plaintiff'  should  be  treated  as  merely  a loan 
of  mone}^  by  the  plaintiff',  secured  by  a pledge  of  the  20,000 
shares.  But  this  was  determined  against  the  defendant.  By 
the  judgment  at  the  trial  it  was  declared  that  the  agreement  was 
a valid  and  subsisting  contract,  and  it  was  referred  to  the 
Official  Referee  to  assess  the  damages  which  the  plaintiff  had 
sustained  by  reason  of  the  breach  of  the  contract  by  the  defend- 
ant. 

The  Official  Referee  found  and  reported  that  at  the  date  of 
the  breach  the  shares  were  of  the  value  of  40  cents  per  share,  and 
he  assessed  the  damages  at  $8,000.  Upon  the  appeal  from  his  re- 
port, the  learned  Chief  Justice  reduced  the  amount  to  $5,200, 
holding  that  the  shares  were  of  the  value  of  26  cents  per  share. 
The  Divisional  Court,  differing  from  both  the  Official  Referee 
and  the  Chief  Justice,  assessed  the  damages  at  $6,700. 

The  defendant  does  not  now  complain  of  the  amount  found 
by  the  Chief  Justice,  but  insists  that  it  should  not  have  been 
disturbed. 

The  circumstances  under  which  the  defendant  committed  the 
breach  of  his  contract  were  unusual.  He  had  bound  himself  to 
the  plaintiff  to  deliver  or  procure  to  be  delivered  to  him  20,000 
shares  out  of  a much  larger  block  of  shares,  the  certificate  for 
which  had  been  issued  to  the  defendant.  The  certificate  was 
in  the  custody  of  the  Court  pending  an  appeal  to  the  Judicial 
Committee  of  the  Privy  Council.  The  defendant,  having  been 
advised  that  the  appeal  could  not  succeed,  entered  into  an  agree- 
ment for  the  sale  of  his  holding  of  shares,  including  the  20,000 
to  which  the  plaintiff  was  entitled.  He  then,  without  disclosing 
to  the  plaintiff  what  he  had  done,  endeavoured  to  persuade  the 
latter  that  they  were  only  worth  25  cents  a share,  and  sought  to 
induce  him  to  accept  that  price,  and  offered  to  pay  him  the 
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amount.  But  the  plaintiff  took  the  position  that  he  did  not 
want  the  money,  he  wanted  his  shares.  Failing  with  the  plaintiff 
in  this,  the  defendant,  still  without  informing  him  of  the  sale, 
wrote  him  insisting  that  the  transaction  between  them  was  only  a 
loan,  and  sending  him  a cheque  for  $5,100  as  in  full  of  the  plain- 
tiff’s claim.  A few  days  afterwards,  the  plaintiff  having  in  the 
meantime  become  aware  of  the  defendant’s  purpose  to  transfer 
the  certificate  of  the  shares  in  pursuance  of  his  agreement  to 
that  effect,  commenced  this  action,  and  obtained  an  interim 
injunction  restraining  the  defendant,  his  solicitors,  agents,  and 
attorneys,  from  alienating,  selling,  disposing  of,  or  incumbering 
the  shares  or  the  certificate.  Following  this  came  an  applica- 
tion to  dissolve  the  injunction,  upon  which  an  order  was  made 
by  which,  after  reciting  that  it  appeared  from  statements  made 
by  counsel  that  prior  to  the  granting  of  the  injunction  the 
defendant  had  sold  and  transferred  the  shares  of  stock,  or  had 
purported  so  to  do  and  was  desirous  of  carrying  out  the  said 
sale,  and  that  counsel  for  the  defendant  had  in  his  hands 
$10,000  of  the  purchase-money,  and  counsel  for  the  plaintiff 
consenting  that,  upon  payment  into  Court  by  the  defendant 
to  the  credit  of  this  action  of  the  sum  of  $5,000,  to  stand  as  a 
security  to  satisfy  the  plaintiff’s  claim  in  the  event  of  his  estab- 
lishing his  claim  in  this  action,  the  injunction  be  dissolved,  it 
was  ordered  that  the  sum  of  $5,000  be  paid  into  Court  by  the 
defendant’s  counsel  to  stand  as  security  as  above  mentioned,  and 
that  thereupon  the  injunction  be  dissolved.  The  money  was 
paid  into  Court,  and  the  defendant  was  freed  from  the  injunc- 
tion. But  it  did  not  free  him  from  his  contract,  nor  the  conse- 
quences of  a breach  of  it. 

The  subject-matter  of  the  contract  being  of  the  nature  and 
character  it  was  in  this  particular  case,  it  was  perhaps  possible 
that  relief  in  the  form  of  specific  performance  might  have  been 
afforded  to  the  plaintiff ; but  in  all  probability  the  action  would 
have  terminated,  as  it  eventually  did,  in  a judgment  for  dam- 
ages for  breach  of  the  contract.  In  that  view,  and  the  plaintiff 
having  in  hand  the  $5,100  which  the  defendant  had  sent  him, 
his  counsel  appears  to  have  obtained  favourable,  though  not  un- 
fair, terms  for  agreeing  to  the  injunction  being  dissolved. 
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It  was  argued  for  the  defendant  that  what  took  place 
amounted  to  an  adoption  by  the  plaintiff  of  the  sale,  and  that 
he  was  bound  by  the  price  obtained. 

But  the  plaintiff  was  not  consenting  to  anything  but  the  dis- 
solution of  the  injunction.  By  his  action  he  was  seeking  a 
declaration  that  he  was  entitled  to  receive  20,000  shares  from 
the  defendant  and  an  injunction  pending  the  determination  of 
that  question.  The  defendant  or  his  advisers  desired  the  im- 
mediate removal  of  the  injunction.  The  plaintiff’s  counsel  re- 
sisted it,  except  on  terms  which,  with  the  $5,100  already  in 
hand,  would  secure  the  plaintiff  against  any  possible  loss  on  the 
contract.  The  plaintiff  was  not  concerned  whether  the  defend- 
ant ever  afterwards  carried  out  the  agreement  he  had  made, 
or  whether  he  ever  obtained  payment  from  the  purchaser. 
What  the  plaintiff  had  desired,  as  his  evidence  plainly  shews, 
was  to  be  put  in  a position  to  do  his  own  dealing  with  his  20,000 
shares,  to  negotiate  by  himself  for  their  sale  to  others,  and  to  make 
the  best  bargain  open  to  him  and  obtain  the  most  he  could 
get  for  them.  His  just  rights  were  to  be  placed  in  this  position. 
He  had  fully  performed  his  part  of  the  agreement,  and  the  de- 
fendant had  received  the  consideration  upon  which  it  was 
founded.  But  the  plaintiff  was  willing  to  forgo  these  rights, 
provided  he  was  placed  substantially  in  the  same  position  as  if 
the  shares  had  been  handed  over  to  him.  It  was  no  concern  of 
his  what  the  defendant  did  with  the  shares  other  than  the  20,000. 
There  is  nothing  in  what  he  did  that  can  reasonably  be  construed 
into  an  acceptance  of  the  sale  the  defendant  had  agreed  to  make 
of  his  holding  or  any  recognition  of  the  defendant’s  acts  in  rela- 
tion to  it.  The  sale  should  not  be  disregarded  as  an  element  in 
assisting  to  ascertain  what  should  be  allowed  as  damages,  but  no 
greater  weight  should  be  attached  to  it. 

If  this  be  the  true  position,  the  fact  that  by  the  defendant’s 
breach  of  contract  the  plaintiff  was  deprived  of  his  right  to 
deal  with  these  particular  shares,  and  to  make  his  own  bargain 
or  bargains  with  respect  to  them,  forms  a most  important  fac- 
tor in  considering  the  damages  to  be  allowed  to  him.  All  the 
tribunals  which  have  dealt  wuth  the  case  concur  in  holding 
that  the  shares  had  no  market  value  in  the  sense  in  which 
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that  term  is  ordinarily  used.  Their  value  to  a holder 
depended  almost  entirely  on  the  circumstances  under  which 
he  was  able  to  negotiate  for  their  sale,  and  the  manner 
in  which  he  could  affect  the  business  sense  of  the  only 
persons  who  apparently  were  seeking  to  purchase  them.  They 
were  not  wishing  to  sell  what  they  had,  but  were  desirous  of 
purchasing  ,any  that  had  not  come  to  their  hands.  There  was 
no  fixed  or  definite  price.  Each  holder  approached  by  the  pro- 
posing purchasers  was  left  to  make  such  bargain  as  he  could 
obtain.  Some  holders  failed  to  obtain  as  much  per  share  for 
theirs  as  the  defendant  did  for  his.  On  the  other  hand,  other 
holders  succeeded  in  obtaining  a considerably  higher  price  than 
the  defendant  did.  It  might  not  be  fair  to  the  defendant  to 
hold  him,  as  the  Official  Referee  did,  to  the  highest  price  obtain- 
ed. But,  on  the  other  hand,  it  would  not  be  fair  to  the  plaintiff 
to  hold  him  to  what  the  defendant  was  willing  to  sell  for.  The 
evidence  shews  that  at  least  one  holder  was  willing  to  take  what 
would  have  amounted  to  about  31  cents  per  share  of  his  hold- 
ing, but,  owing  to  the  steadfastness  of  his  co-owner,  they  ulti- 
mately obtained  what  amounted  to  40  cents  per  share  of  their 
holdings. 

Matters  such  as  these,  which  appear  upon  the  evidence,  are 
not  to  be  disregarded  in  dealing  with  shares  occupying  the  ex- 
ceptional position  which  these  did  at  the  time  when  the  plaintiff 
was  deprived  of  his  right  to  deal  with  them.  Looking  at  all  the 
circumstances,  the  Divisional  Court  was  of  opinion  that  the 
price  accepted  by  the  defendant  did  not  fix  the  selling  value, 
and  that  the  plaintiff  was  entitled  to  be  allowed  more  than  the 
price  at  which  the  defendant  was  willing  to  sell. 

It  may  be  difficult  to  ascertain  the  motives  actuating  him 
when  he  sold.  It  is  not  essential  to  inquire  into  them.  In  mak- 
ing the  sale  he  was  influenced  by  considerations  in  which  neither 
the  plaintiff  nor  his  interests  held  part.  What  the  plaintiff 
could  or  would  have  done  was  not  taken  into  account. 

It  cannot  be  said  that  the  sale  by  the  defendant  fixed  in  any 
degree  the  market  value  at  26  cents  per  share  any  more  than 
that  the  sale  by  Millar  and  Bedell  fixed  the  value  at  40  cents 
per  share.  The  damages  must  be  got  at  as  well  as  possible  upon 
the  w^hole  evidence. 
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The  matter  being  at  large  upon  the  evidence,  the  disposition 
of  the  damages  by  the  Divisional  Court  cannot  be  said  to  be  not 
warranted  by  the  evidence. 

It  seems  fair  and  reasonable;  certainly  it  is  not  so  unfair  or 
unreasonable  as  to  justify  an  interference  with  it. 

The  appeal  ought,  therefore,  to  be  dismissed. 
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Garrow,  Maclaren,  and  Magee,  JJ.A.,  concurred. 

Meredith,  J.A.  : — For  the  purpose  of  drawing  the  proper  in- 
ferences in  respect  of  one  of  the  questions  of  fact  involved  in 
this  case,  the  more  material  circumstances  of  it  must  be  known, 
and  should  be  borne  in  mind;  I therefore  take  up  the  time 
necessary  in  stating  them  shortly. 

The  plaintiff  had  lent  money  to  the  defendant,  and,  upon  a 
statement  of  accounts  between  them,  it  was  agreed  that  the  sum 
due  to  the  plaintiff,  with  interest,  was  $6,500,  and  it  was  also 
agreed  that  that  debt  should  be  discharged  by  the  payment  of 
$1,500  and  the  transfer  of  20,000  shares  of  the  capital  stock 
of  a mining  company,  the  value  of  which  was  taken  to  be  25 
cents  a share ; 20,000  shares  at  25  cents,  $5,000. 

The  cash  payment  was  made,  but  the  shares  could  not  be 
absolutely  transferred,  at  the  time,  because  of  litigation,  then 
pending,  in  which  the  defendant  was  seeking  to  repudiate  the 
issue  of  the  stock  and  to  obtain  a greater  interest  in  the  mining 
property. 

In  the  settlement,  other  provisions  were  made  for  the  event 
of  the  plaintiff’s  success  in  that  litigation,  but  it  is  quite  un- 
necessary to  state  them,  as  the  defendant’s  efforts  in  that  respect 
failed,  and  he  had  to  be  content  with  the  shares ; I therefore  set 
out  the  facts  relating  to  the  events  which  did  happen  only. 

This  settlement  was  made  in  December,  1908;  and  subse- 
quently the  defendant,  in  good  faith  I have  no  doubt,  and  not 
without  some  show  of  reason,  contended  that  the  transfer  of  the 
shares  was  to  be  only  as  security  for  the  payment  of  the  $5,000 
and  interest : this  the  plaintiff,  relying  upon  a writing  which 
had  been  drawn  up  and  signed  by  the  defendant  when  the 
settlement  was  made,  disputed. 
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1911  $5,100,  intending  it  to  he  the  balance  due  to  the  plaintiff  and 

Goodall  interest  thereon : that  is,  the  $5,000  remaining  unpaid  of  the 

Clarke  $^?500  after  the  $1,500  had  been  paid,  with  $100  for  interest  on 

the  $5,000 : the  payment  was  accepted,  but  without  prejudice  to 

the  plaintiff’s  claim  to  be  entitled  to  the  20,000  shares  abso- 
lutely, and  not  as  a security  only. 

On  the  27th  day  of  March,  1909,  the  plaintiff  brought  this 
action  for  the  purpose  of  having  it  declared  that  he  was  abso- 
lutely entitled  to  the  20,000  shares.  No  claim  for  damages  in 
respect  of  them,  in  any  manner,  was  made. 

When  this  action  was  brought,  the  shares  in  question,  which 
were  but  part  of  a much  greater  number  to  which  the  defend- 
ant was  entitled,  were  impounded,  or  otherwise  held,  in  the 
High  Court,  in  one  of  the  actions  which  had  been  brought  re- 
specting them  and  the  mining  property:  and,  on  the  2nd  April, 
1909,  the  plaintiff  obtained,  in  this  action,  an  interim  order  of 
that  Court  restraining  the  sale  of  the  whole  of  the  defendant’s 
shares.  About  this  time  the  defendant  had  procured  a pur- 
chaser for  the  whole  of  his  shares  and  had  made  a 
sale  of  them  at  26  cents  each ; and,  after  some  negotiations,  the 
plaintiff  gave  his  consent  to  that  sale,  on  the  one  condition  that 
$5,000  of  the  purchase-money  should  be  paid  into  Court  to  the 
credit  of  this  action  ‘Ho  stand  as  a security  to  satisfy  the  plain 
tiff’s  claim  in  the  event  of  his  establishing  his  claim  in  this 
action;”  which  was  done,  and  thereupon  the  injunction  was  dis- 
solved and  the  sale  carried  out. 

The  plaintiff,  who,  before,  seems  to  have  considered  himself 
injured  because  the  money  lent  was  not  returned,  now  took  the 
position  that  he  was  not  only  entitled  to  a return  of  his  lent 
money  and  interest,  but  also  to  the  $5,000  paid  into  Court;  his 
lent  money,  and,  getting  on  to,  100  per  cent,  more : and  the 
action  was  continued  and  brought  down  to  trial  by  him  for 
that  purpose. 

At  the  trial  the  defendant’s  contention,  that  the  stock  was 
to  be  only  a security,  failed,  and  the  plaintiff  was  held  to  be 
entitled  to  it,  under  the  settlement  of  December,  1908,  abso- 
lutely ; it  was  thereupon  ordered  that  it  be  referred  to  an  Ofhcial 
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Referee,  named  in  the  order,  ^ ^ to  assess  the  damages  which  the  C.  A. 

plaintiff  has  sustained  by  reason  of  the  breach  of  the  said  con-  1911 

tract  by  the  defendant.”  Goodall 

The  Referee,  after  twice  reciting,  in  his  reasons  for  his  find- 
ings,  his  direction  to  assess  the  damages  for  breach  of  contract,  


proceeded  to  find  that  on  the  17th  March,  1909,  the  defendant 
had  converted  the  shares  in  question  to  his  own  use,  and  assessed 
the  damages  which  the  plaintiff  had  sustained  ‘My  reason  of  the 
conversion”  at  $8,000;  that  is,  40  cents  a share  for  the  20,000 
shares. 

Upon  an  appeal  from  the  Referee’s  report,  which  appeal 
came  on  for  hearing  before  the  Chief  Justice  of  the  common 
pleas,  that  learned  Judge  reduced  the  plaintiff’s  damages  to 
26  cents  a share,  the  price  at  which  they  had  been  sold,  on  the 
ground  that  that  was  the  fair  value  of  them. 

Upon  a further  appeal,  to  a Divisional  Court,  that  Court 
accepted  neither  the  view  of  the  learned  Chief  Justice,  nor  of 
the  Official  Referee,  but  added  to  the  amount  found  by  the  Chief 
Justice  a lump  sum  of  $1,500,  “dealing  with  the  question  as  a 
jury  probably  would;”  thus  raising  the  price  to  321/2  cents  a 
share,  though  no  sale  was  ever  made  at  or  near  to  that  price, 
nor  was  it  even  suggested,  in  the  testimony  of  any  of  the  wit- 
nesses, that  the  shares  ever  had  had  that  particular  value.  It 
was  simply  a guess. 

Here  too,  sensibly  or  insensibly,  the  notion  of  punishment 
for  wrong-doing  seems  to  have  had  some  place,  notwithstanding 
the  unmistakable  terms  of  the  order  of  reference,  one  of  the 
learned  Judges  saying:  “His  wrong-doing  has 'not  cost  him  a 
cent.” 

For  two  reasons,  I would  allow  the  appeal,  and  restore  the 
judgment  of  the  Chief  Justice. 

First,  because  there  is  no  evidence  upon  which  the  plaintiff’s 
damages,  for  the  breach  of  the  contract,  could  be  justly  assessed 
at  more  than  26  cents  a share  for  the  20,000  shares. 

The  onus  of  proof  of  the  amount  of  the  damages  was  upon 
the  plaintiff;  and  only  such  damages  as  the  evidence  adduced 
warranted  could  be  properly  allowed.  The  measure  of  the  plain- 
tiff’s damages  was  the  sum  for  which  he  could  have  purchased 
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the  shares  in  question  after  the  defendant’s  breach  of  the  con- 
tract. Nothing  depends  upon  the  particular  time  at  which  the 
damages  are  to  be  ascertained,  because  there  is  no  evidence  of 
any  fluctuation  of  prices,  even  from  the  time  of  the  contract 
until  the  time  of  the  sale  of  the  shares,  with  the  plaintiff’s  con- 
sent; but,  as  the  action  was  brought  for  specific  performance 
only,  not  for  breach  of  the  contract,  nor  for  damages  in  addi- 
tion to  performance,  and  so  could  have  been  satisfied  by  com- 
pliance with  that  demand,  and  payment  of  costs,  and  as  the  very 
stock  in  question  was  sold  with  the  consent  of  the  plaintiff,  the 
day  of  that  sale  would  seem  to  me  to  be  the  proper  time  for 
ascertaining  the  price,  even  if  there  had  been  any  evidence  of 
fluctuation. 

The  price  which  an  article  brings,  in  an  ordinary  sale  of  it, 
is  very  good  evidence  of  its  value,  that  is,  its  market  value ; and 
it  is  the  price  which  ought  to  have  been  accepted  as  the  criterion 
in  this  case,  in  the  absence  of  evidence  shewing  any  circum- 
stances calculated  to  enhance  or  depreciate  that  price.  It  was 
suggested  that  the  plaintiff  was  conscience-stricken  at  the  no- 
tion that  he  had  acquired  the  shares  which  he  owned  through  a 
champertous  agreement;  but,  whatever  may  have  been  said,  the 
defendant’s  conduct,  throughout  his  dealings  with  this  mining 
property,  prove  only  persistent  and  extremely  obstinate  efforts 
on  his  part  to  obtain  not  only  all  that  he  was  held  to  be  law- 
fully entitled  to,  but  much  more.  A short  time  before  this  sale, 
a large  block  of  the  shares  had  been  sold  at  about  19  cents, 
and  there  is  not  a tittle  of  evidence  that  at  the  time  of  the 
sale  in  question  any  one  would  have  given  more  than  the  26 
cents ; and  it  seems  to  me  to  be  extremely  unlikely  that  the  plain- 
tiff would  have  consented  to  a sale  of  his  own  shares  at  that 
price,  if  he  had  not  been  satisfied  that  it  was  a fair  one. 

The  subsequent  sale  at  40  cents  is  admitted,  on  all  hands,  to 
have  been,  as  it  plainly  was,  an  exceptional  one.  The  price 
represented  a good  deal  more  than  the  intrinsic  value  of  the 
shares ; the  sellers,  or  rather  one  of  them,  the  other  being  willing 
to  sell  at  a lower  price,  very  skilfully  took  advantage  of  extrin- 
sic circumstances  to  force  an  exceptional  bargain,  which  is  no 
guide  as  to  the  intrinsic  value  of  the  shares  sold. 
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Put  upon  the  lowest  ground,  the  plaintiff  has  quite  failed 
to  prove  that  it  would  have  cost  him  any  more  than  26  cents 
a share  if  he  had,  at  any  time  at  which  his  damages  might 
properly  be  assessed,  acquired  the  number  of  shares  to  which 
he  was  entitled  under  the  contract  in  question ; Erie  County 
Natural  Gas  and  Fuel  Co.  v.  Carroll,  [1911]  A.C.  105. 
Before  passing  from  this  subject,  I desire  to  express  my 
emphatic  dissent  from  any  such  notion  as  that  the  question 
oL  damages  is  one  in  the  discretion  of  a jury,  or  that  they  may 
award  a lump  sum,  or  in  any  manner  guess  at  the  amount:  a 
notion  which  seems  to  me  to  be  mischievous  as  well  as  erroneous : 
see  Cyc.,  vol.  13,  pp.  191  et  seq.  A jury  is  just  as  much  bound, 
by  duty  and  oath,  to  find  a true  verdict  ^'according  to  the  evi- 
dence” upon  this  question  as  upon  any  other;  and  a party  seek- 
ing damages  is  just  as  much  bound  to  give  reasonable  evidence 
of  the  amount  as  he  is  to  give  reasonable  evidence  of  any  other 
facts  upon  which  his  claim  depends,  and,  failing  to  give  such 
evidence,  ought  to  fail  in  any  claim  for  substantial  damages, 
just  as  he  should  fail  upon  any  other  question  of  fact,  in  the 
absence  of  reasonable  evidence  to  support  the  claim.  It  is,  of 
course,  difficult  in  some  cases  to  weigh  in  any  very  exact  scale 
the  amount  to  be  awarded,  but,  if  the  verdict  is  to  be  a true  one, 
it  must  be  the  actual  loss,  or  reasonable  compensation  for  the 
injury  sustained,  as  the  case  may  be,  honestly  calculated  or  esti- 
mated, upon  reasonable  evidence  of  it. 

And,  second,  the  plaintiff  should  be  bound  by  the  price  ob- 
tained at  the  sale  to  which  he  gave  his  consent. 

It  is  to  be  remembered  that  the  plaintiff  was  not  suing  for 
damages ; that  his  single  demand  was  for  his  20,000  shares ; that, 
indeed,  the  agreement  upon  which  his  action  is  based  purported 
actually  to  transfer — not  merely  agree  to  transfer — these  shares 
to  him ; that  they  were  impounded  in  Court ; and  that  he  had  an 
injunction  against  the  sale  or  disposal  of  them  by  the  defendant; 
so  that  they  were,  practically,  as  securely  his  as  if  he  had  had 
them  in  hand — the  determination  of  the  question  whether  he  was 
entitled  to  them  absolutely  or  only  as  security  alone  delaying 
his  absolute  control  over  them.  What,  therefore,  he  consented 
to  was  a sale  of  his  own  20,000  shares,  as  well  as  the  defendant’s 
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shares.  Why  then  should  he  get  more  than  the  price  of  them? 
What  the  plaintiff  had  sought,  before  the  settlement,  was  a return 
of  the  money  he  had  lent,  and  that  about  which  he  had  found 
much  fault  with  the  defendant  was  the  defendant’s  default  in  re- 
paying borrowed  money.  That  which  he  was  to  get  under  the 
settlement  was  enough  shares,  at  25  cents  each,  to  repay  the  bor- 
rowed money.  The  proper  inference  from  all  the  circumstances 
of  the  case  is  that  the  plaintiff  consented  to  the  sale  of  his  own 
20,000  shares  at  26  cents  a share ; and,  that  being  so,  he  can  re- 
cover no  more  after  a sale,  pursuant  to  that  consent,  at  that  price. 
The  case  would  have  been  very  different  if  the  plaintiff  had  been 
suing  for  damages  only ; in  that  case  he  might  very  well  have  taken 
the  ground  that,  as  the  shares  were  not  his,  as  he  had  elected  to 
let  the  defendant  keep  them,  and  to  sue  for  damages,  it  was 
nothing  to  him  what  the  defendant  did  with  them  so  long  as  he 
was  secured  in  the  amount  of  damages  to  which  he  was  entitled ; 
but,  even  in  that  case,  common  sense,  and  common  precaution, 
as  well  as  fair  play,  would  have  caused  him  to  give  his  consent 
only  upon  the  condition  that  it,  or  anything  done  under  it, 
should  not  prejudice  any  right  he  might  have,  especially  in 
regard  to  the  amoiuit  of  his  damages. 

I would  allow  the  appeal,  and  restore  the  order  made  by  the 
learned  Chief  Justice.  '' 


Appeal  disynissed;  Meredith,  J.A.,  dissenting. 
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[IN  THE'  COURT  OF  APPEAL.] 

Re  Dale  and  Township  of  Blanchard. 

Municipal  Corporations — Money  By-laio — Voiiiig  on — Voters’  List — Fin- 
ality— Persons  Entitled  to  Vote — Freeholders. 

The  order  of  a Divisional  Court,  21  O.L.R.  497,  quashing  a township  by- 
law authorising  the  issue  of  debentures  for  the  purpose  of  granting  aid 
to  a railway  company,  upon  the  ground  that  a sufficient  number  of 
unqualified  ]>ersons  voted  to  overcome  the  majority  in  favour  of  the 
by-law,  tlie  list  prepared  by  the  clerk  from  the  assessment  roll  not 
being  conclusive  as  to  the  right  of  the  persons  named  in  it  to  vote  on 
tlie  by-law,  was  affirmed. 

Appeal  by  the  Corporation  of  the  Township  of  Blanchard 
from  the  order  of  a Divisional  Court,  21  O.L.R.  497,  reversing 
an  order  of  Mulock,  C.J.Ex.D.,  and  (upon  the  application  of 
William  Dale)  quashing  a by-law  of  the  appellants  granting  aid 
by  way  of  bonus  to  the  St.  Mary’s  and  Western  Ontario  Rail- 
way Company. 

November  23,  1910.  The  appeal  was  heard  by  Moss,  C.J.O., 
Garrow,  Maclaren,  Meredith,  and  Magee,  JJ.A. 

C.  A.  Moss,  for  the  appellants.  The  respondent  contends 
that  he  can  go  behind  the  voters’  list  provided  under  sec.  24  of 
the  Voters’  Lists  Act,  which,  as  I submit,  is  final  and  should 
not  be  interfered  with  in  any  way.  The  difficulty  arises  in  con- 
nection with  the  construction  of  sec.  348  of  the  Municipal  Act, 
which,  as  I contend,  is  governed  by  sec.  24  above  referred  to. 
The  argument  which  prevailed  in  the  Court  below  was,  that 
sec.  152  of  the  Municipal  Act  applied  to  all  by-laws  except  money 
by-laws,  while  sec.  348  applied  to  money  by-laws  exclusively, 
but  no  such  exception  is  made  by  the  section.  Reference  was 
made  to  Re  Sinclair  and  Town  of  Owen  Sound  (1906),  13  O.L.R. 
447,  per  Garrow,  J.A.,  at  p.  458;  and  to  Sawers  v.  City  of  Toronto 
(1902),  4 O.L.R.  624.  Apart  from  the  appellants’  argument  under 
the  Voters’  Lists  Act,  they  rely  on  sec.  89  of  the  Municipal  Act, 
in  connection  with  which  reference  should  be  made  to  sec.  86  (2) 
of  the  Act,  which  shews  that  sec.  89  refers  to  all  elections.  This 
point  is  not  referred  to  in  the  judgment  of  the  Divisional  Court. 

C.  C.  Robinson,  for  William  Dale,  the  respondent.  The 
essential  point  in  this  case  is,  that  the  by-law  in  question  is  a 
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money  by-law,  and  the  attention  of  the  Court  must  be  confined 
to  those  sections  of  the  statutes  which  deal  exclusively  with  by- 
laws of  this  nature.  The  distinction  between  money  by-laws 
and  others  with  respect  to  the  lists  used  is  emphasised  in  the 
Sinclair  case,  13  O.L.R.  447,  per  Osier,  J.A.,  at  p.  454.  The  amend- 
ment made  to  sec.  348  by  8 Edw.  VII.  ch.  48,  sec.  4,  widens  the  gulf 
between  ordinary  by-laws  and  money  by-laws  in  this  respect. 
The  point  taken  on  behalf  of  the  appellants  under  sec.  89  of  the 
Municipal  Act  is  now  raised  for  the  first  time,  and  it  is  submitted 
that  that  section  refers  only  to  elections,  and  not  to  voting  on 
by-laws.  Reference  was  made  to  the  authorities  collected  in 
Re  McGrath  and  Town  of  Durham  (1908),  17  O.L.R.  514,  per 
Riddell,  J.,  at  pp.  523-530.  As  to  the  question  of  qualification, 
it  is  submitted  that  it  is  governed  hy  In  re  Flatt  and  United  Counties 
of  Prescott  and  Russell  (1890),  18  A.R.  1,  which  was  considered 
by  the  Divisional  Court  to  be  indistinguishable  from  the  case 
at  bar.  See  also  Township  of  McKillop  v.  Township  of  Logan 
(1899),  29  S.C.R.  702. 

Moss,  in  reply,  argued  that  the  respondent  had  failed  to  im- 
pugn his  argument  as  to  the  application  of  secs.  348  and  89  of 
the  Municipal  Act,  and  referred  to  the  McGrath  case,  supra, 
and  to  Re  Mitchell  and  Municipal  Corporation  of  Camphellford 
(1908),  16  O.L.R.  578. 


January  17,  1911.  Garrow,  J.A.  : — What  appears  to  me  to 
be  the  main  point  of  difference  between  the  opposing  conclusions 
arrived  at  by  Mulock,  C.J.,  and  the  Divisional  Court,  was  with 
regard  to  the  bearing,  upon  the  questions  involved,  of  sec.  24 
of  the  Ontario  Voters’  Lists  Act,  7 Edw,  VII.  ch.  4.  Mulock, 
C.J.,  held  that  it  applied  to  voting  on  such  by-laws  as  the 
one  in  question,  and  was  conclusive  of  the  qualification  of  the 
voter  whose  name  appeared  upon  the  voters’  list.  The  Divi- 
sional Court  was  of  an  opposite  opinion,  with  which  I agree. 

In  the  Voters’  Lists  Act,  sec.  2,  sub-sec.  1 defines  ‘Voter” 
as  meaning  a person  entitled  to  be  a voter  or  to  be  named  in  the 
voters’  list  as  qualified  to  be  a voter  either  at  an  election  of  a 
member  of  the  Assembly  or  at  a municipal  election.  And  sec. 
24  provides  that,  upon  a scrutiny  under  the  Ontario  Election 
Act  or  the  Municipal  Act,  the  certified  list  of  voters  shall  be 
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final  and  conclusive  evidence  that  all  persons  named  therein, 
and  no  others,  were  qualified  to  vote  at  any  election  at  which 
such  list  was,  or  was  the  proper  list  to  be,  used,  subject  to  the 
exceptions  set  forth  in  sub-secs.  1,  2,  and  3,  which  do  not  here 
concern  us.  But  it  is  clear  that  the  Act  deals  only  with  the 
case  of  an  election  to  the  Assembly  or  a municipal  election,  and 
to  a scrutiny  following  upon  such  an  election. 

This,  however,  is  not  the  case  of  an  election  or  of  a scrutiny 
following  upon  an  election;  so  that  I quite  fail  to  see  how  sec. 
24  of  the  Voters’  Lists  Act  can  or  ought  to  have  any  application. 
Being  on  the  voters’  list  is  only  a part,  and  indeed  a minor  part, 
of  the  necessary  qualification  prescribed  by  the  Consolidated 
Municipal  Act,  1903,  secs.  353,  354,  for  the  case  of  voters  upon 
a by-law  for  contracting  a debt — sometimes  called  a money  by- 
law. The  list  upon  which  the  vote  is  taken  is  not  the  voters’ 
list,  as  in  an  ordinary  election,  but  a special  list  to  be  prepared 
by  the  proper  municipal  officer,  of  those  persons  who  appear 
by  the  then  last  revised  assessment  roll  to  be  entitled  to  vote. 
And  the  persons  entitled  to  vote  are,  as  prescribed  by  sec.  353, 
ratepayers  who  at  the  time  of  the  tender  of  the  vote  are  freeholders 
of  real  property  within  the  municipality  of  sufficient  value  to 
entitle  them  to  vote  at  a municipal  election,  and  who  are  rated 
on  the  last  revised  assessment  roll  as  such  freeholders,  and  named 
or  intended  to  be  named  in  the  voters’  list.  Section  354  pre- 
scribes the  qualification  of  leaseholders,  a class  not  now  in  ques- 
tion, for  none  of  the  questioned  voters  are  in  that  class. 

The  object  of  the  vote  to  be  taken  is  simply  to  obtain  an  ex- 
pression of  opinion  for  or  against  the  creation  of  the  proposed 
new  burden  upon  the  taxpayers  of  the  municipality,  and  has 
little  in  common  with  an  ordinary  election,  except  that  what 
may  be  called  the  election  machinery  is,  for  convenience,  used 
to  collect  it:  see  sec.  351,  which  regulates  the  procedure  and 
matters  incidental  thereto. 

Section  66  of  the  Assessment  Act,  4 Edw.  VII.  ch.  23, 
makes  the  assessment  roll,  as  finally  passed  and  certified,  valid 
and  binding  upon  all  parties  concerned,  except  as  afterwards 
amended  on  appeal  to  the  County  Court  Judge.  This,  how- 
ever, having  regard  to  the  nature  and  object  of  the  roll  as  the 
foundation  of  taxation  procedure,  cannot  reasonably  be  held  to 
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extend  so  as  conclusively  to  give  to  a person  improperly  rated 
upon  it  as  a freeholder,  who  is  not  in  fact  a freeholder,  a status 
as  such  to  affect  by  his  vote  the  property  of  others. 

Nothing  in  the  Municipal  Act  gives  to  the  list  of  voters 
prepared  by  the  clerk  the  character  of  conclusiveness;  indeed, 
the  language  of  secs.  353,  354,  in  prescribing,  not  only  the  nature 
of  the  original  qualification,  but  that  such  qualification  shall 
continue  down  to  the  actual  tender  of  the  vote,  indicates  the 
contrary. 

Section  372  confers  the  same  powers  upon  a County  Court 
Judge  in  the  case  of  a by-law  as  of  a municipal  election.  And 
in  the  case  of  the  latter,  as  well  as  of  the  former,  in  a scrutiny 
before  such  a Judge,  he  would,  no  doubt,  be  bound  by  the  terms 
of  sec.  24  of  the  Voters’  Lists  Act,  which,  after  all,  does  not  seem 
to  lay  down  an  entirely  new  rule:  see  The  Queen  ex  rel.  St.  Louis 
V.  Reaume  (1895),  26  O.R.  460,  at  p.  462;  Regina  ex  rel.  McKenzie 
V.  Martm  (1897),  28  O.R.  523;  In  re  Armour  and  Township  of 
Ono7idaga  (1907),  14  O.L.R.  606;  all  decided  upon  facts  arising 
before  the  Voters’  Lists  Act  was  passed.  This,  however,  is  not 
the  case  of  a scrutiny,  or  in  the  nature  of  a scrutiny,  but  a pro- 
ceeding, under  sec.  378  of  the  Municipal  Act,  to  quash  the  by- 
law in  question,  upon  the  ground,  among  others,  that  it  was 
not  carried  by  the  votes  of  a majority  of  those  entitled  to  vote 
for  it.  And,  the  defence  of  a statutory  estoppel  failing,  there 
seems  to  be  nothing  in  the  way  of  the  Court  exercising  its  long- 
unchallenged  jurisdiction  to  inquire  into  questions  of  illegality 
such  as  this  which  are  not  apparent  on  the  face  of  the  by-law. 
See  Re  Fenton  v.  County  of  Simcoe  (1885),  10  O.R.  27;  and  per 
Gwynne,  J.,  in  Edwin  v.  Township  of  Townsend  (1871),  21  C.P. 
330,  at  p.  334. 

I also  agree  with  the  reasoning  and  the  conclusion  expressed 
by  Meredith,  C.J.,  delivering  the  judgment  of  the  Divisional 
Court,  as  to  the  lack  of  qualification  of  the  five  voters  whom  he 
names.  Sawers  v.  City  of  Toronto,  4 O.L.R.  624,  cited  by  the 
appellants,  in  which  In  re  Flatt  and  United  Counties  of  Prescott 
and  Russell,  18  A.R.  1,  was  distinguished,  presented  a wholly 
different  question. 

The  appeal  should,  in  my  opinion,  be  dismissed  with  costs. 


Moss,  C.J.O.,  and  Maclaren,  J.A.,  concurred. 
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Meredith,  J.A.  : — In  neither  its  words,  nor  its  purpose,  does 
sec.  24  of  the  Ontario  Voters’  Lists  Act  comprehend  such  a case 
as  this. 

It  is  applicable  only  to  a scrutiny  ^^under  the  Ontario  Election 
Act  or  the  Municipal  Act that  is,  a scrutiny  of  the  same  character, 
a scrutiny  regarding  qualification  “to  vote  at  any  election  at 
which  such  list  was  used,  or  was  the  proper  list  to  be  used.” 

The  enactment  was  passed  because  of  the  scandalous  length 
to  which  scrutinies  were  carried  in  Parliamentary  election  cases: 
see  Re  Port  Arthur  Election  (1906),  13  O.L.R.  17,  at  pp.  22-9; 
and  effectually  put  an  end  to  it. 

Municipal  elections  are  within  the  mischief  intended  to  be 
cured  by,  and  within  the  very  words  of,  the  section;  but  they 
are  elections  of  the  same  character,  and,  generally  speaking,  at 
them  the  voters’  lists  referred  to  in  the  section  are  the  lists  of 
voters  proper  to  be  used. 

But  in  no  sense  is  this  applicable  to  voting  on  “money  by-laws” 
under  the  provisions  of  the  Municipal  Act.  Such  voting  is  not  an 
election  in  the  sense  in  which  that  word  is  used  in  sec.  24,  or,  accu- 
rately speaking,  at  all;  nor  are  such  lists  the  lists  proper  to  be 
used  upon  such  voting:  the  proper  lists,  or  list,  are,  or  is,  those, 
or  that,  to  be  prepared  and  delivered,  or  prepared  and  used,  by 
the  clerk  of  the  municipality  under  sec.  348,  or  under  sec.  349, 
as  the  case  might  require;  and  the  words  “provided  such  person 
is  named  or  intended  to  be  named  on  the  voters’  list, ’’contained 
in  sec.  353  of  the  Municipal  Act,  do  not  alter  the  fact,  or  in  any 
way  bring  the  case  within  the  provisions  of  sec.  24. 

Upon  the  other  question,  it  cannot,  I think,  be  really  expected 
that  the  ruling  in  In  re  Flatt  and  United  Counties  of  Prescott  and 
Russell f 18  A.R.  1,  would  be  now  overruled  in  this  Court,  in  this 
case.  It  may  be  that  that  ruling  operates  harshly  in  some  cases, 
but  there  must  be  general  rules,  and  many  general  rules  neces- 
sarily entail  some  injury  in  some  particular  cases:  and  it  must 
be  borne  in  mind  that  there  are  generally  two  sides  to  every 
case;  we  must  not  be  absorbed  only  in  the  injury  done  to 
a particular  individual;  reverse  the  rule,  and  greater 
cause  for  absorption  in  that  way  may  occur  regarding 
another  individual.  It  would  be  hard  if  one  who  had 
merely  an  agreement  to  sell  to  him,  should  deprive 
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the  other,  who  had  everything  else  in  the  land,  of 
his  right  to  vote.  Equity  sometimes  looks  upon  that  as  done 
which  ought  to  be  done,  but  not  necessarily  as  done  before  the 
time  when  it  ought  to  be  done;  and,  when  a purchaser  becomes 
entitled  to  the  thing  purchased,  he  can  get  it  by  paying  for  it; 
and  generally  need  not  wait  so  long,  but  can  have  his  deed  on 
giving  a mortgage.  So  there  is  not  much  to  lament  over  in  the 
ruling  in  In  re  Flatt  and  United  Counties  of  Prescott  and  Russell, 
and  perhaps  would  be  more  if  it  had  been  the  other  way. 

I agree  with  the  learned  Judges  of  the  Divisional  Court  in 
their  conclusions  on  both  questions,  as  well  as  in  the  reasoning 
upon  which  those  conclusions  were  reached;  to  which  I have 
perhaps  added  nothing  but  words;  and  would  dismiss  this  appeal. 

Magee,  J.A.: — I see  no  reason  for  allowing  this  appeal.  I 
agree  with  the  judgment  of  the  Divisional  Court  and  the  grounds 
stated  by  that  Court. 

Appeal  dismissed. 


[IN  THE  COURT  OF  APPEAL.] 

Ross  V.  Township  of  London. 

Public  Health  Act — Employment  of  Physician  by  Local  Board  of  Health 
to  Attend  Smalljyox  Patients — Remuneration — Quantum  Meruit — 
Remedy — Action  against  Members  of  Board — Order  on  Treasurer  of 
Municipality — Secs.  57  and  93  of  Act — Condition  Precedent — In- 
ability of  Patients  to  Pay — Parties. 

The  judgment  of  Meredith,  C.J.C.P.,  20  O.L.R.  578,  was  affirmed  by  the 
Court  of  Appeal. 

Appeal  by  the  plaintiff  from  the  judgment  of  Meredith, 
C.J.C.P.,  20  O.L.R.  578,  dismissing  the  action,  which  was  brought 
by  a medical  practitioner,  who  was  the  Medical  Health  Officer 
of  the  Corporation  of  the  Township  of  London  for  the  years  1908 
and  1909,  againstthe  Corporation  of  the  Township  of  London  and 
the  persons  who  in  the  year  1908  constituted  the  Local  Board  of 
Health  for  that  township,  to  recover  $2,300  for  the  plaintiff’s  services 
in  attending  upon  smallpox  patients  in  1908,  and  for  a mandatory 
injunction  or  order  directing  the  defendants  other  than  the  town- 
ship corporation  to  sign,  execute,  and  deliver  an  order  upon  the 
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township  corporation  or  their  treasurer  for  the  amount  of  the 
plaintiff’s  claim,  and  requiring  the  township  corporation  to  pay 
the  amount  of  the  claim. 

November  24  and  25,  1910.  The  appeal  was  heard  by  Moss, 
C.J.O.,  Garrow,  Maclaren,  Meredith,  and  Magee,  JJ.A. 

E.  F.  B.  Johnston,  K.C.,  and  J.  M.  McEvoy,  for  the  plaintiff. 
The  facts  of  the  case  shew  that  there  was  an  unqualified  accept- 
ance of  the  plaintiff’s  proposition  by  the  individual  defendants: 
Smith  V.  Hughes  (1871),  L.R.  6 Q.B.  597;  Stevenson  v.  McLean 
(1880),  5 Q.B.D.  346,  350.  Assuming  that  a contract  did  exist 
between  the  plaintiff  and  the  Board  of  Health,  it  is  submitted 
that  the  individual  members  of  the  Board  are  liable  to  the  plain- 
tiff for  the  amount  which  it  was  agreed  that  he  should  receive 
for  his  services.  Their  action  in  refusing  to  certify  to  the  proper 
amount  due  to  the  plaintiff  shews  a case  of  misfeasance,  and 
not  merely  of  nonfeasance:  Township  of  Logan  v.  Hurlburt  (1896), 
23  A.R.  628,  per  Burton,  J.A.,  at  pp.  653,  654,  and  Osier,  J.A., 
at  p.  660.  These  defendants  have  positively  refused  to  make 
the  proper  order  on  the  treasurer  for  payment  of  the  amount 
to  which  the  plaintiff  is  entitled;  and  their  action  has  resulted 
in  injury  to  the  plaintiff,  for  which  he  is  entitled  to  damages. 
The  liability  of  the  patient  to  the  attending  physician  is  a matter 
between  the  Board  and  the  patient,  and  does  not  affect  the 
plaintiff’s  rights.  As  to  the  propriety  of  the  proceedings  taken 
by  the  plaintiff,  reference  was  made  to  Re  Derby  and  Board  of 
Health  of  South  Plantagenet  (1890),  19  O.R.  51. 

T.  G.  Meredith,  K.C.,  for  the  individual  defendants,  argued 
that  the  finding  of  the  trial  Judge  that  there  was  no  concluded 
agreement  between  the  parties  was  justified  by  the  evidence, 
and  should  not  be  disturbed.  These  respondents,  as  found  by 
the  trial  Judge,  were  not  responsible  for  the  services  of  the  appel- 
lant, unless  it  were  shewn  that  the  persons  attended  by  him 
were  unable  to  pay  the  expenses:  Township  of  Logan  v.  Hurlburt, 
supra,  per  Burton,  J.A.,  at  p.  657.  Even  if  this  plaintiff  is  en- 
titled to  succeed  in  his  claim,  he  has  not  chosen  his  proper  remedy, 
which  should  be  by  way  of  motion  for  mandamus:  Toronto  Public 
Library  Board  v.  City  of  Toronto  (1900),  19  P.R.  329;  Smith  v. 
Chorley  Rural  Council,  [1897]  1 Q.B.  Q7S;  Baxter  v.  London  County 
Council  (1890),  63  L.T.R.  767,  771. 
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W.  R.  Meredith,  for  the  respondent  corporation,  argued  that 
his  clients  were  not  in  default  in  any  way,  as  no  order  for  pay- 
ment had  been  presented  to  them  except  an  order  for  $350.  He 
also  submitted  that  these  respondents  were  not  necessary  or  proper 
parties  to  the  action. 

Johnston,  in  reply. 


January  17,  1911.  Garrow,  J.A.  : — Appeal  by  the  plaintiff 
from  the  judgment  at  the  trial  before  Meredith,  C.J.,  who  dis- 
missed the  action. 

The  action  was  for  a mandatory  injunction  directing  the 
defendants,  other  than  the  Corporation  of  the  Township  of  London, 
who  are  or  were  members  of  a Local  Board  of  Health,  to  issue 
an  order  for  $2,300  in  favour  of  the  plaintiff  as  payment  for  alleged 
medical  services  rendered  by  him  in  a small-pox  outbreak  in  the 
township  of  London,  and  directing  the  township  corporation  to 
pay  the  same. 

The  Board  did  issue  an  order  for  $350,  which  the  plaintiff 
declined  to  receive  as  in  full  of  his  demand. 

The  plaintiff  claims  the  larger  sum  under  an  alleged  agree- 
ment made  by  him  with  the  Board  before  the  services  began. 

The  defendants  deny  that  such  an  agreement  was  made, 
and  the  learned  Chief  Justice  so  found,  upon  evidence  at  least 
to  some  extent  conflicting,  if  not  actually  involving  the  ques- 
tion of  credibility;  and  with  his  finding  upon  this  question  of 
fact  we  cannot,  or  at  least  ought  not,  in  my  opinion,  to  inter- 
fere. 

That  the  plaintiff  was  employed,  and  that  he  did  render  ser- 
vices, no  one  disputes.  And,  failing  to  establish  an  express 
contract,  he  must,  if  he  is  entitled  to  recover,  do  so  upon  a quantum 
meruit.  But,  unfortunately  for  the  plaintiff,  the  Local  Board 
of  Health  is  not  now  upon  the  record;  and  I agree  with  the 
learned  Chief  Justice  that  it  would  be  quite  improper  to  make 
any  order,  under  the  circumstances,  against  the  individual  mem- 
bers who  are  defendants.  One  of  them,  the  defendant  Kennedy, 
is  even,  it  is  said,  dead,  and  every  year  a change  of  some  kind 
takes  place,  or  at  least  may  take  place  under  the  provisions  of 
the  statute  by  a member  retiring:  R.S.O.  1897,  ch.  248,  sec.  48. 

The  Board  is  a quasi  corporation,  and  as  such  may  be  sued: 
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sec.  62  seems  to  imply  as  much.  See  also  Manchester,  etc.,  R.W. 
Co.  V.  Worksop  Board  of  Health  (1857),  23  Beav.  198.  And,  indeed, 
the  plaintiff’s  only  proper  remedy,  if  he  has  one,  must,  it  seems 
to  me,^be  against  the  Board  itself,  for  it  was  by  the  Board,  and 
notTby  any  individuals,  that  he  was  employed.  The  individual 
members  are,  it  is  true,  all  made  by  the  statute  health  officers: 
see  sec.  58;  and  as  such  are  given  certain  individual  powers. 
But  no  such  powers  would,  I think,  extend  to  giving  an  order 
under  sec.  57  (now  superseded  by  9 Edw.  VII.  ch.  85,  sec.  2), 
in  settlement  of  a liability  created,  as  this  was,  by  the  Board 
itself. 

Then  as  to  the  township  corporation,  I entirely  agree  with 
what  the  learned  Chief  Justice  has  said.  No  relief  can  or  ought 
to  be  granted  on  this  record  against  it.  It  is  in  no  default.  It 
has  not  refused  to  pay  or  to  permit  the  payment  by  its  treasurer 
of  the  order  for  $350. 

What  I have  said  seems  to  me  to  be  sufficient  to  dispose  of 
the  action  against  the  only  defendants  now  before  us;  and  I, 
therefore,  do  not  consider  it  desirable  or  necessary  to  express 
any  opinion  upon  the  application  of  sec.  93,  which  is  discussed 
at  some  length  by  the  learned  Chief  Justice. 

I would,  for  the  reasons  I have  given,  dismiss  the  appeal 
with  costs;  such  dismissal  to  be  of  course  without  prejudice 
to  the  plaintiff  following  such  other  remedy  as  he  may  be  advised. 
Let  us  hope,  however,  that  the  parties  may  now  be  wise  enough 
to  come  to  a settlement;  for  which,  as  a basis,  they  have  in  the 
judgment  of  the  learned  Chief  Justice  what  seems  a very  reason- 
able suggestion,  based  upon  the  evidence,  that  $25  a visit  would 
be  fair  and  just. 
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Meredith,  J.A. : — This  action  was  brought  against  the  Board 
of  Health  of  the  Township  of  London,  originally,  as  well  as  the 
present  defendants,  but  that  body  was  dropped  out  of  the  action, 
which  is  now  carried  on  against  the  other  defendants  only;  and, 
though  not  very  clearly  stated,  appears  to  be  of  a threefold  charac- 
ter: (1)  against  the  individual  defendants  personally  for  payment 
of  the  amount  of  the  plaintiff’s  claim;  (2)  for  an  injunction 
against  these  defendants  requiring  them  to  make  an  order  upon 
their  co-defendants  for  payment  of  such  amount  to  the  plaintiff; 
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and  (3)  for  payment  accordingly  by  such  last-named  defendants: 
an  action  of  a somewhat  complicated,  and  of  an  unusual,  charac- 
ter; and  one  which  seems  to  me  to  be  beset  with  difficulty  from 
the  outset. 

So  far  as  relief  is  sought  against  the  individual  defendants, 
personally,  the  action  seems,  very  plainly  to  me,  to  fail  upon 
the  unquestionable  facts  of  the  case.  There  was  no  intention, 
on  the  part  of  any  one  at  any  time,  to  create  any  such  liability; 
the  action  of  these  defendants,  throughout,  was  entirely  as  mem- 
bers of  the  Board  of  Health,  of  which  body  the  plaintiff  claimed  to  be 
and  had  acted  as  a member;  and  all  that  was  done  was  comprised 
in  a formal  resolution,  passed  by  the  Board,  at  a regular  meeting, 
and  regularly  entered  in  its  minute  book  required  by  law  to  be 
kept  for  such  purposes:  see  sec.  60  of  the  Act.  There  was  nothing 
like  a warrant  of  any  power  to  contract;  all  that  was  done  was 
done,  according  to  the  intention  and  knowledge  of  all  parties, 
in  performance  of  the  duties  of  the  Board  under  the  Act,  and  to 
take  effect  according  to  its  provisions  only. 

Then  no  injunction  such  as  is  sought  could  be  had  behind  the 
back  of  the  Board,  which  is  in  no  sense  now  before  the  Court. 
If  an  action  for  such  relief  lies,  it  must  be  brought  against  the 
Board;  the  Board  must  be  afforded  opportunity  for  making 
such  defence  as  it  may  think  fit.  The  fact  that  any  two  members 
formerly  could  make  an  order,  for  payment,  upon  the  treasurer 
of  the  municipality,  in  certain  cases,  would  give  no  right  of  action 
against  any  two,  personally,  to  compel  the  giving  of  such  an  order; 
the  action  must  be  against  the  Board,  though,  if  successful,  the 
order  might  formerly  have  been  that  the  Board,  or  any  two  mem- 
bers of  it,  should  make  the  order:  but  now  there  is  no  such  power 
in  any  but  the  Board  itself,  and  compliance  by  two  of  its  members 
is  out  of  the  question. 

Relief  against  the  municipal  corporation  is  sought  only  after, 
and  in  compliance  with,  such  an  order  of  the  Board;  and  so  the 
whole  action  fails,  in  my  opinion,  at  the  outset. 

Upon  the  merits  of  the  case  I agree  with  the  learned  trial 
Judge  in  his  findings.  Upon  the  question  of  the  extent  of  the 
agreement  made  at  the  Board  meeting,  it  is  true  that  the  plain- 
tiff was  persistent  in  his  demand  for  $100  a week;  but  his  per- 
sistence could  not  in  itself  make  any  contract.  It  is  equally 
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true  that  a majority  of  the  Board  would  not  assent  to  that  demand, 
chiefly  actuated,  perhaps,  by  the  belief  that  they  had  no  power 
to  make  such  a contract.  But,  in  my  opinion,  the  matter  is 
concluded  by  the  final  action  of  the  Board,  which,  fortunately, 
is  in  writing,  in  these  words:  ‘‘After  a full  discussion,  it  was  moved 
by  Edgar  Lee,  seconded  by  Geo.  Elliott,  that  Dr.  Ross  continue 
in  charge  of  the  case  and  make  every  effort  to  prevent  spread 
of  the  disease — carried;”  and  it  is  well  to  observe,  in  this  con- 
nection, that  the  plaintiff  was  at  this  time,  and  for  some  length  of 
time  before  had  been,  employed  as  Medical  Health  Officer,  under  a 
by-law  of  the  municipality,  fixing  his  remuneration  as  such,  in  these 
words:  “Be  it  enacted  by  the  Municipal  Council  of  the  Corpora- 
tion of  the  Township  of  London,  that  all  the  members  and  officials 
of  the  said  Board  of  Health,  with  the  exception  of  the  Medical 
Health  Officer,  be  paid  two  dollars  per  day  and  ten  cents  per 
mile  one  way,  and  that  the  Medical  Health  Officer  be  paid  four 
dollars  per  day  and  ten  cents  per  mile  for  each  mile  necessarily 
travelled  one  way.  The  foregoing  by-law  was  passed  in  open 
council,  the  1st  day  of  March,  1897.” 

In  their  resolution  the  majority  of  the  Board  seem  to  me  to 
have  held  to  their  ground,  declining  to  accept  and  pledge  the 
Board  to  the  terms  of  remuneration  sought  by  the  plaintiff; 
and  there  is  nothing  like  an  estoppel  in  the  facts  of  the  case. 
If  the  plaintiff’s  terms  had  been  accepted,  they  should,  and 
doubtless  would,  have  been  embodied  in  the  resolution.  The 
resolution  was  not  passed  behind  his  back;  it  was  all  done  in  his 
presence,  and  when,  as  I have  said,  he  had  claimed  to  be,  and  had 
acted  as,  a member  of  the  Board;  and  when  he  was,  as  well  as, 
if  not  better  than,  its  members,  aware  of  the  provisions  of  the 
enactment.  His  subsequent  conduct  seems  to  me  to  have  been 
quite  consistent  with  a knowledge  that  his  terms  had  not  been 
accepted.  According  to  the  evidence,  a fee  of  1100  a week  would 
have  been  reasonable  for  one  who  by  reason  of  his  services  was 
obliged  to  give  up  all  other  work  in  his  practice;  the  plaintiff 
did  not  do  so;  nor  does  he  appear  to  have  isolated  himself  in 
any  respect:  under  such  circumstances,  the  evidence  shews,  and 
the  finding  is,  that  $25  a week  would  be  a liberal  allowance.  If 
the  plaintiff,  as  a medical  gentleman,  were  expecting  to  be  paid 
$100  a week,  I cannot  but  think  he  would  have  complied  with 
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the  requirements  of  such  an  engagement,  and  have  isolated  him- 
self, and  have  given  much  more  attention  to  the  cases  than, 
upon  his  own  evidence,  he  did. 

But  there  are  other  difficulties  in  the  plaintiff’s  way.  For 
one,  there  is  no  provision  in  the  Act  expressly  authorising  the 
Board  to  supply  medical  attendance,  such  as  that  in  question. 
The  nearest  approach  to  it  seems  to  be  contained  in  the  pro- 
visions of  sec.  93,  which  give  power  to  the  Medical  Health  Officers 
or  Local  Board  of  Health,  among  other  things,  to  provide  “nurses 
and  other  assistance  and  necessaries.”  If  it  had  been  intended 
that  the  Board  might  interfere  in  the  matter  of  medical  attend- 
ance, it  seems  to  me  to  be  strange  that  the  intention  was  not 
expressed:  it  is  one  of  those  things  about  which  interference  is 
likely  to  be  very  much  resented,  and  about  which  the  Legislature 
might  well  have  hesitated  to  interfere,  as  no  one  but  a qualified 
physician  could  be  employed  by  the  patient.  But,  assuming  that 
the  section  confers  this  power,  under  its  plain  wording,  the  nurses 
and  other  assistance  and  necessaries  are  to  be  paid  for  by  the 
patients,  or  other  persons  liable  tor  their  support,  if  able  to  pay, 
and  at  the  cost  and  charge  of  the  municipality  only  when  unable. 
So  that  it  is  plain  that  whatever  sum  the  plaintiff  is  entitled  to 
ought  to  be  paid  by  the  patients,  and  not  by  any  one  else,  unless 
they  are  unable  to  pay;  and  upon  the  question  of  ability  to  pay 
the  plaintiff  has  declined  to  give  evidence. 

But  it  is  said  that  that  section  of  the  Act  requires  the  Board 
to  collect  and  pay  over  to  the  plaintiff : if  that  were  so,  this  action 
would  be  misconceived;  it  should  be  against  the  Board  for  a 
mandatory  order  requiring  the  performance  of  its  duties.  It  is, 
in  my  opinion,  however,  plainly  not  so;  the  Board  is,  by  the 
provisions  of  this  section,  empowered  to  contract  for  the  patients, 
who  become  thereby  the  debtors.  What  possible  reason  could 
there  be  for  such  circuity  of  procedure  as  recovery  by  the  Board, 
to  be  followed  by  recovery  from  it?  Those  who  render  the  ser- 
vices, or  supply  the  necessaries,  are  those  who  are  able  to  make 
the  claim;  the  Board  may,  and  probably  would,  know  little  or 
nothing  of  the  facts  required  to  be  established  in  order  to  recover; 
it  would  really  be  the  action  of  the  creditor:  for  many  obvious 
reasons,  the  claims  should  be  made,  and  enforced,  by  those  who 
perform  the  services  or  supply  the  necessaries.  Beside  all  this. 
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the  Board  is  not  a corporate  body,  and  so  would  not  have  power 
to  sue  except  in  cases  in  which  that  power  is  conferred  by  the 
Act,  as  it  expressly  is  in  regard  to  other  things.  Under  this 
section,  it  seems  to  me  to  be  plain,  that,  if  the  Board  were  a body 
corporate  competent  to  sue  and  liable  to  be  sued,  an  action  would 
lie  against  it,  under  the  provisions  of  sec.  93,  only  upon  proof  of 
the  inability  to  pay  upon  which  the  liability  of  the  municipality 
rests. 

I would  dismiss  the  appeal. 
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Moss,  C.J.O.,  Maclaren  and  Magee,  JJ.A.,  agreed  that  the 
appeal  should  be  dismissed. 


[DIVISIONAL  COURT.] 


Re  McCracken  and  United  Townships  of  Sherborne  et  al. 


Municipal  Corporations — Township  By-law — Tavern  Licenses  Limited  to 
one — Bona  Fides — Monopoly — Liquor  License  Act,  secs.  18,  20 — 
Municipal  Act,  sec.  330. 

A township  by-law,  passed  in  good  faith  under  sec.  20  of  the  Liquor 
License  Act,  R.S.O.  1897,  ch.  245,  limiting  the  number  of  tavern  licenses 
to  be  issued  in  the  township  to  one,  was  quashed,  because  it  gave  to 
the  one  licensee  an  exclusive  right  of  exercising,  within  the  municipal- 
ity, a trade  or  calling,  contrary  to  the  provisions  of  330  of  the  Con- 
solidated Municipal  Act,  1903;  Riddell,  J.,  dissenting. 

Decision  of  Sutherland,  J.,  following  In  re  Barclay  and  Municipality  of 
Darlington  (1854),  12  U.C.R.  86,  and  In  re  Greystock  and  Municipality 
of  Otonahee  (1855),  12  U.C.R.  456,  affirmed. 

Semble,  per  Britton,  J.,  that  the  words  “any  municipality,”  used  in  sec. 
18  of  the  Liquor  License  Act,  do  not  include  a township  municipality. 


1910 
July  20. 

D.  C. 

1911 

Jan.  18. 


Application  to  quash  a by-law  of  the  united  townships. 


July  14,  1910.  The  application  was  heard  by  Sutherland, 
J.,  in  the  Weekly  Court  at  Toronto. 

J.  Haverson,  K.C.,  for  the  applicant. 

W.  E.  Raney,  K.C.,  for  the  respondents. 

July  20,  1910.  Sutherland,  J.: — The  applicant  in  this  case 
is  one  John  McCracken,  a resident  hotel-keeper  and  ratepayer 
of  the  township  of  Sherborne.  He  seeks  to  set  aside  the  said 
by-law,  which,  being  very  short,  I quote  in  full: — 
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“By-law  No.  200.  A by-law  to  limit  the  number  of  tavern 
licenses  in  the  united  townships  of  Sherborne,  McClintock, 
Livingstone,  Lawrence,  and  Nightingale. 

“Whereas  a petition  of  the  ratepayers  has  been  presented 
to  the  council  of  the  townships  asking  that  the  number  of  licenses 
be  cut  down  to  one. 

“And  whereas  the  said  municipality  has  not  the  required 
population  for  more  than  one  tavern  license,  it  is  judged  ex- 
pedient to  limit  the  number  of  licenses  in  the  said  townships  to 


one. 


“Therefore  the  council  of  the  corporation  of  the  united  town- 
ships of  Sherborne,  McClintock,  Livingstone,  Lawrence,  and 
Nightingale,  in  accordance  with  sec.  20,  chapter  245,  R.S.O. 
1897,  enacts  as  follows: — 

“That  the  number  of  tavern  licenses  to  be  issued  in  the  said 
townships  of  Sherborne,  McClintock,  Livingstone,  Lawrence,  and 
Nightingale,  for  the  ensuing  year,  beginning  on  the  first  day  of 
May,  1910,  shall  be  limited  to  one.  And  this  by-law  shall  con- 
tinue in  force  for  each  and  ever>  year  after,  until  amended  or 
repealed. 

“Passed  in  open  council  this  10th  day  of  January,  1910.’’ 

At  present  there  are  two  existing  licenses  in  the  united  muni- 
cipality, both  in  the  village  of  Dorset,  situate,  or  partly  situate, 
therein.  One  of  these  licenses  is  held  by  one  Mcllroy  in  con- 
nection with  the  Iroquois  Hotel,  said  to  be  a large  and  well- 
appointed  hotel,  with  ample  accommodation  for  the  travelling 
public  going  to  or  passing  through  Dorset  into  said  municipality, 
and  well  situated  for  the  purpose.  The  other  is  held  by  the 
applicant,  whose  place  is  said  to  consist  of  a small  frame  building 
situate  on  the  same  highway  as  the  Iroquois  Hotel,  about  100 
yards  distant  therefrom,  and  which  has  very  limited  accom- 
modation. 

The  applicant  contends  that  sec.  20  of  the  Liquor  License  Act, 
R.S.O.  1897,  ch.  245,  which  reads  as  follows:  “(1)  The  council 
of  every  city,  town,  village  or  township  may,  by  by-law  to  be 
passed  before  the  1st  day  of  March  in  any  year,  limit  the  number 
of  tavern  licenses  to  be  issued  therein  for  the  then  ensuing  license 
year,  beginning  on  the  1st  day  of  May,  or  for  any  future  license 
year  until  such  by-law  is  altered  or  repealed,  provided  such  limit 
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is  within  the  limit  imposed  by  this  Act:”  must  be  read  in  the 
light  of  sec.  330  of  the  Consolidated  Municipal  Act,  3 Edw.  VII. 
ch.  19,  which  reads  as  follows:  “Subject  to  the  provisions  of 
sections  331  and  332”  (neither  of  which  has  any  application  herein) 
“of  this  Act,  no  council  shall  have  the  power  to  give  any  person 
an  exclusive  right  of  exercising,  within  the  municipality,  any 
trade  or  calling,  or  to  impose  a special  tax  upon  any  person  exer- 
cising the  same,  or  to  require  a license  to  be  taken  for  exercising 
the  same,  unless  authorised  or  required  by  statute  so  to  do;  but 
the  council  may  direct  a fee,  not  exceeding  $1,  to  be  paid  to  the 
proper  officer  for  a certificate  of  compliance  with  any  regulations 
in  regard  to  such  trade  or  calling.” 

He  contends  also  that,  reading  these  two  sections  together, 
the  effect  of  the  by-law  is  in  effect  to  create  a monopoly,  and 
to  give  to  the  holder  of  the  one  license  to  be  issued  thereunder 
an  exclusive  right  within  the  municipality.  He  cites  in  support  of 
his  contention  In  re  Barclay  and  Municipality  of  Darlington  (1854), 
12  U.C.R.  86.  This  was  a case  concerning  a by-law  which  con- 
tained a provision  in  its  first  section  to  the  effect  that,  after  its 
passing,  the  number  of  taverns  which  should  receive  licenses  to  sell 
wines  and  spirituous  liquors  in  that  municipality  should  not  exceed 
one  in  number.  Chief  Justice  Robinson,  who  delivered  the  judg- 
ment of  the  Court,  at  p.  90  says  as  follows:  “It  is  objected, 

that  to  allow  but  one  tavern  to  be  licensed  to  sell  wines  and 
spirituous  liquors  in  a township  ten  miles  square,  containing  six 
thousand  inhabitants,  besides  a large  and  populous  village,  and 
through  which  travellers  must  pass  and  repass  in  going  to  and 
from  other  parts  of  the  Province,  is  not  a legitimate  exercise  of 
the  power  given  by  13  & 14  Viet.  ch.  65,  sec.  4,  to  limit  the  num- 
ber of  inns  or  houses  of  public  entertainment: — That  it  is  in  effect 
an  exclusion  or  prohibition,  when  taken  in  reference  to  all  but 
those  portions  of  the  township  which  are  situated  within  a con- 
venient distance  of  the  one  house  proposed  to  be  licensed;  and 
that,  as  regards  such  house,  it  establishes  an  unreasonable  and 
unjust  monopoly,  for  that  it  would  give  to  it  a preference  over 
other  taverns  as  regarded  all  that  portion  of  the  public  who 
might  desire  the  privilege  of  using  wine  or  other  liquors  either 
moderately  or  immoderately;  and  that  viewing  it,  as  it  is  just 
to  view  it,  as  a prohibitory  law  with  respect  to  all  parts  of  the 
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township  not  within  convenient  distance  of  the  single  tavern  to 
be  licensed,  it  could  not  be  legally  passed  without  the  previous 
approbation  of  a majority  of  the  electors  of  the  municipality, 
as  required  by  the  enactment  I have  last  cited.  We  are  of  opinion 
that  this  by-law  must  be  regarded  as  an  intended  evasion  of  the 
provision  in  the  4th  clause  of  the  provincial  statute  16  Viet, 
ch.  184;  and  nothing  can  shew  that  more  clearly  than  the  fact 
which  is  sworn  to  and  not  denied — that  two  weeks  before  this 
by-law  had  passed,  a draft  of  a by-law  for  prohibiting  absolutely 
the  selling  of  spirituous  liquors  by  retail  within  the  municipality 
was  proposed  to  the  electors  at  a public  meeting,  and  was  not 
adopted  or  approved  of.  Then  a few  days  afterwards  the  muni- 
cipal council  passed  this  by-law,  prohibiting  all  licensed  taverns 
but  one,  and  no  care  was  taken  that  this  one  should  not  be  situated 
in  a remote  corner  of  the  township.  We  cannot  look  upon  this 
as  anything  else  than  a contrivance  by  the  municipal  council 
to  do  that  indirectly  which  they  found  they  could  not  accom- 
plish directly  and  in  the  manner  required  by  the  Legislature.’’ 

At  p.  92  he  further  says:  “It  may  be  asked,  if  we  hold  that 
a by-law  allowing  but  of  one  licensed  tavern  in  a township  be 
illegal,  as  not  being  a reasonable  exercise  of  the  discretion  given 
to  limit  the  number  of  such  taverns,  whether  the  municipal 
council  could  legally  limit  the  number  to  twenty,  or  ten,  or  two, 
and  where  the  line  is  to  be  drawn;  and  no  doubt  this  is  a pertinent 
and  reasonable  question,  and  one  of  such  a nature  as  makes  it 
a matter  difficult  and  delicate  to  answer.  The  best,  and  perhaps 
the  only  answer  we  can  give,  is  that  the  tribunals  of  the  country, 
to  whom  jurisdiction  is  given  in  this  respect,  must  be  relied  upon 
for  exercising  a just  and  sound  discretion.  It  will  not  often  be 
found  difficult  to  draw  the  line,  and  it  may  be  safely  assumed  that 
wherever  there  is  fair  ground  of  doubt,  which  we  think  there  is 
not  in  this  case, the  inclination  will  always  be  to  let  the  by-law 
operate,  and  leave  it  to  the  Legislature  to  interpose,  if  they  see 
a necessity.” 

In  the  same  report,  12  U.C.R.  458,  there  is  the  case  of  In  re 
Grey  stock  and  Municipality  of  Otonabee  (1855),  dealing  with  by-law 
No.  97  of  the  township  of  Otonabee.  Its  first  section  provided 
that  after  the  passing  of  the  by-law  there  should  be  license  issued 
for  one  inn  or  house  of  public  entertainment,  in  which  spirituous 
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and  fermented  liquors  should  be  sold,  and  no  more.  Robinson, 
C.J.,  who  also,  in  that  case,  delivered  the  judgment  of  the  Court, 
at  p.  461  says  as  follows:  ‘We  are  of  opinion  that,  so  far  as 
regards  the  first  section  of  this  by-law,  it  is  not  essentially  different 
from  a similar  provision,  which  we  held  to  be  illegal  and  bad  in 
the  case  of  In  re  Barclay  and  Municipality  of  Darlington,  12 
U.C.R.  86.”  And  on  the  same  page  he  says  this:  “So  long  as 
the  Legislature  has  not  made  the  retailing  spirituous  liquors 
in  shops  and  taverns  illegal,  no  municipality  can  accomplish  the 
same  end  in  any  other  manner  than  by  such  a proceeding  as  the 
Legislature  has  prescribed.  They  must  see  that  they  have  the 
sanction  properly  given  of  a majority  of  the  qualified  municipal 
electors.  ...  Of  course  it  may  be,  and  has  been  contended 
here,  as  it  was  in  the  case  we  have  referred  to,  that  the  by-law 
does  not  impose  an  absolute  prohibition,  for  it  allows  of  one  inn 
and  one  shop  to  be  licensed  in  a township  ten  or  twelve  miles 
square,  and  containing  four  thousand  inhabitants;  and  that  it 
can  therefore  be  no  objection  to  it,  that  no  previous  assent  of 
the  electors  had  been  obtained,  because  no  measure  short  of  an 
absolute  prohibition  can  be  legally  submitted  to  them.  That 
is  undoubtedly  true;  but  the  real  nature  of  the  objection  is, 
that  such  by-laws  are  in  fact  evasions  of  the  statute,  and  it  is 
plain  in  this  case,  as  well  as  in  the  other  referred  to,  that  such 
was  the  intention.”  And  at  p.  462  he  says:  “That  is  not  so 
much  limiting  the  number  of  inns  and  shops  as  conferring  an 
unfair  monopoly  upon  one  person  of  each  class,  who  may,  under 
such  circunstances,  without  check,  make  the  public  pay  what 
he  pleases  to  extort.” 

In  each  of  the  cases  referred  to,  it  was  apparent  that  the 
councils  of  the  municipalities  were  not  acting  in  good  faith,  and 
that  they  were  really  endeavouring  to  secure,  as  far  as  possible, 
prohibition  in  townships  of  considerable  extent,  and  containing 
somewhat  numerous  populations,  without  submitting  that  ques- 
tion itself  to  the  electors. 

In  the  present  case  the  reeve  of  the  municipality  sets  out  in 
his  affidavit  that  he  travels  a good  deal  throughout  this  united 
municipality,  and  is  familiar  with  its  needs  and  necessities  ; that 
it  is  composed  of  wild  and  unsettled  land,  and  the  most  of  it  is 
rocky  and  unsuited  for  settlement;  that,  by  the  voters’  list  for 
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the  year  1909,  there  are  only  65  voters  in  the  township  of  Sher- 
borne, 20  in  the  township  of  McClintock,  5 in  the  township  of 
Livingstone,  3 in  the  township  of  Nightingale,  and  in  the  town- 
ship of  Lawrence  no  votes;  that  there  is  not  much  more  than 
a population  of  200  in  the  whole  of  the  said  townships,  and  a large 
proportion  of  these  reside  in  the  village  of  Dorset.  He  expresses 
the  opinion  that  there  is  absolutely  no  need  whatever  for  more 
than  one  hotel,  and  that  it  is  not  in  the  interests  of  either  the 
residents  of  the  municipality  or  the  general  public  having  occa- 
sion to  visit  the  said  municipality  that  there  should  be  another 
hotel.  He  also  states  in  his  affidavit  that  the  council  acted  in 
the  bond  fide  belief  that  they  were  acting  in  the  best  interests  of 
the  residents  of  the  municipality  and  of  the  travelling  public,  in 
passing  the  said  by-law. 

The  applicant  did  not  attempt  to  attack  the  bona  fides  of 
the  members  of  the  council  in  the  matter.  Apart  altogether 
from  what  is  stated  in  the  affidavit  of  the  reeve,  I would,  there- 
fore, assume  that  they  acted  in  perfect  good  faith.  The  by- 
law itself  recites  that  a petition  of  the  ratepayers  had  been  pre- 
sented asking  that  the  number  of  licenses  be  cut  down  to  one. 

Some  reference  was  made  by  each  side  on  the  argument  to 
sec.  18  of  the  Liquor  License  Act.  This  section  reads  as  follows: — 
“(1)  The  number  of  tavern  licenses  to  be  granted  in  the  re- 
spective municipalities  shall  not  in  each  year  be  in  excess  of  the 
following  limitations : — 

“In  cities,  towns  and  incorporated  villages  respectively — 

“(a)  For  the  first  250  of  the  population,  one  tavern  license.’’ 
Counsel  for  the  applicant  argues  that  this  section  has  no  appli- 
cation to  townships,  and  that  a reason  for  this  is,  that,  in  the 
case  of  a village  of  a population  of  250  or  less,  one  hotel  could 
easily  be  reached  by  its  inhabitants  who  desire  to  use  it;  while 
in  the  case  of  a township,  which  may  be  of  very  much  more  ex- 
tended dimensions,  this  would  not  be  true. 

Counsel  for  the  municipality,  on  the  other  hand,  argues, 
that  sec.  18  is  helpful  in  a consideration  of  this  case  in  this  way. 
If  a village  having  a population  of  250  were  reduced  below  that 
number,  and  before  such  reduction  had  more  than  one  license, 
thereafter  it  could  only  have  one.  If  a village  of  less  than  250 
can  only  have  one  license,  why  not  a township  of  a population 
of  less  than  that  number?  • 
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I could  not  hold  upon  the  facts  disclosed  in  the  affidavit  of 
the  reeve  of  the  municipality  in  question  that  there  was  any 
intention  on  the  part  of  the  council  to  create  a monopoly,  and 
I am  loath,  under  the  circumstances,  to  set  aside  the  by-law, 
believing,  as  I do,  that  one  hotel  is  apparently  ample  for  the 
requirements  of  the  people  of  the  united  townships  in  question. 
I am  afraid,  however,  that  the  result  of  the  by-law  is  in  effect 
to  create  a monopoly.  I think  I am  bound  by  the  authorities  in 
question.  What  I understand  Chief  Justice  Robinson  to  mean 
when  he  used  the  words  already  quoted,  namely,  ‘ffhe  best,  and 
perhaps  only,  answer  that  we  can  give  is  that  the  tribunals  of 
the  country  to  which  jurisdiction  is  given  in  this  respect  must 
be  relied  upon  for  exercising  a just  and  sound  discretion,’’  is 
this,  that  where  it  is  a question  of  a reduction  in  the  number 
of  licenses  down  to  any  number  in  excess  of  one,  the  Courts  will 
exercise  a just  and  sound  discretion  in  the  matter,  and  not  per- 
mit councils  to  act  in  an  arbitrary  or  improper  way. 

The  effect  of  sec.  20  of  the  Liquor  License  Act,  when  read 
with  sec.  330  of  the  Consolidated  Municipal  Act,  and  in  the 
light  of  the  decisions  referred  to,  appears  to  me  to  be  that  no 
council  can  pass  a by-law  in  the  case  of  a township  providing 
that  the  number  of  licenses  shall  be  limited  to  one.  While  the 
facts  in  this  case  seem  to  warrant  a reduction  to  one  license, 
if  they  would  in  any  case,  I have  reluctantly  come  to  the  con- 
clusion that  the  by-law  in  question  is  invalid  and  must  be  set 
aside.  As  the  council  acted  in  apparent  good  faith,  I should 
prefer  to  make  no  order  as  to  costs.  The  applicant  was,  how- 
ever, compelled  to  resort  to  the  Court  for  the  relief  asked,  and, 
if  I am  right  in  according  it  to  him,  I think  the  costs  will  follow 
the  result. 

The  motion  will  be  granted  with  costs. 

The  township  corporation  appealed  from  the  order  of  Suther- 
land, J. 

November  4,  1910.  The  appeal  was  heard  by  a Divisional 
Court  composed  of  Falconbridge,  C.J.K.B.,  Britton  and 
Riddell,  JJ. 

W.  E.  Raney,  K.C.,  for  the  appellants.  The  point  for  de- 
sion  is  whether,  under  sec.  20  of  the  Liquor  License  Act,  a muni- 
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cipal  council  can  reduce  the  number  of  licenses  to  one.  The 
learned  Judge  in  the  Court  below  held  that  this  section  must 
be  read  in  the  light  of  sec.  330  of  the  Municipal  Act,  which  pro- 
hibits a council  from  giving  any  person  an  exclusive  right  of 
exercising  any  trade  or  calling  within  the  municipality;  but 
this  language  is  not  applicable  to  the  present  case,  which  is  not 
a matter  of  exclusive  grant,  but  of  limitation  of  the  powers  vested 
in  the  council  by  sec.  20,  which  contains  no  limitation  as  to 
number.  The  point  is  covered  by  authority:  Terry  v.  Municipality 
of  Haldimand  (1858),  15U.C.R.  380,  per  Robinson,  C.J.,  atp.  385, 
where  he  states  as  the  opinion  of  the  Court  that  12  Viet.  ch.  81, 
sec.  116,  does  not  apply  to  inn-keepers.  The  respondent  is, 
therefore,  forced  to  rely  upon  the  Statute  of  Monopolies  (21 
Jac.  I.  ch.  3,  R.S.O.  1897,  vol.  3,  ch.  323),  which,  it  is  submitted, 
does  not  govern  the  case  at  bar,  and  it  is  also  submitted  that 
there  is  no  authority  for  the  proposition  laid  down  in  Harrison’s 
Municipal  Manual,  5th  ed.,  p.  907,  that  such  a by-law  as  the 
one  now  in  question  would  be  bad,  as  creating  a monopoly.  Inin 
re  Barclay  and  Municipality  of  Darlington,  12  U.C.R.  86,  the  ratio 
decidendi  was  that  the  by-law  was  unreasonable ; \n  In  re  Grey  stock 
and  Municipality  of  Otonahee,  12  U.C.R.  458,  the  municipality  was 
a populous  one,  and  it  was  held  that  an  evasion  of  the  statute 
was  aimed  at.  In  the  present  case  the  population  is  very  small, 
and  the  granting  of  licenses  to  110  persons  in  Toronto  is  more 
in  the  nature  of  a monopoly  than  the  limiting  the  number  to 
one  in  a locality  containing  only  70  voters.  The  evidence  is 
clear  that  the  action  of  the  appellants  in  passing  the  by-law  was 
taken  in  good  faith.  The  following  cases  and  authorities  were 
also  referred  to:  In  re  Brodie  and  Town  of  Bowmanville  (1876), 
38  U.C.R.  580,  586;  Am.  & Eng.  Encyc.  of  Law,  2nd  ed.,  vol. 
20,  p.  846;  Black  on  Intoxicating  Liquors,  secs.  31  and  82;  Re 
Foster  and  Township  of  Raleigh  (1910),  22  O.L.R.  26;  Crowley  v. 
Christensen  (1890),  11  S.C.Repr.  (U.S.)  13,  15. 

J.  Haverson,  K.^^.,  for  the  respondent,  argued  that  the  case 
was  covered  by  sec.  330  of  the  Municipal  Act,  which  has  been 
in  existence  for  a long  time,  side  by  side  with  the  section  of  the 
Liquor  License  Act  which  is  relied  on  by  the  appellants.  Their 
good  faith  is  not  questioned,  but,  as  a matter  of  fact,  the  result 
of  their  action  is  that  “one  is  taken  and  another  left,”  and  a 
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monopoly  has  been  created,  which  has  always  the  result  of  raising 
the  price  and  lowering  the  quality  of  the  goods  which  are  its 
subject.  The  Barclay,  Grey  stock,  and  Brodie  cases  are  ample 
authority  for  the  contention  of  the  respondent. 

Raney,  in  reply. 

January  18,  1911.  Britton,  J.: — On  the  10th  January,  1910, 
the  municipality  of  the  united  townships  of  Sherborne,  McClin- 
tock,  Livingstone,  Lawrence,  and  Nightingale  passed  by-law 
No.  200  for  limiting  the  number  of  tavern  licenses  to  be  issued 
in  said  townships  for  the  year  beginning  on  the  1st  May,  1910, 
to  one.  A petition  by  certain  of  the  ratepayers  of  these  town- 
ships asked  for  such  a by-law.  The  by-law  recites  that  the  said 
municipality  has  not  the  required  population  for  more  than  one 
tavern  license,  and  so,  in  accordance  with  sec.  20  of  ch.  245, 
R.S.O.  1897,  the  by-law  was  passed. 

Upon  application,  Mr.  Justice  Sutherland,  for  reasons  given 
by  him,  as  appear  in  the  report,  quashed  this  by-law,  and  the 
present  appeal  is  from  that  decision. 

All  Judges  “look  benevolently’’  upon  any  legislation  by  muni- 
cipal corporations,  when  the  members  of  the  council  act  in  good 
faith  and  within  their  jurisdiction.  There  is  no  question  in  this 
case  of  good  faith.  I think  the  members  of  the  council  acted 
in  perfect  good  faith  and  with  a sincere  desire  to  legislate  for  the 
general  good  of  the  electors  and  inhabitants  of  these  townships, 
and,  for  this  reason,  I would  prefer  not  interfering  with  the  town- 
ship by-law — but,  so  far  as  in  my  power,  I must  give  effect  to 
my  own  interpretation  of  the  law  which  is  said  to  give  jurisdic- 
tion to  the  council  to  pass  the  by-law  in  question.  It  is  not 
easy  always  to  satisfy  oneself  as  to  the  correct  interpretation 
of  a statute,  so  often  amended,  and  dealing  with  such  intricacies 
as  are  to  be  found  in  the  Liquor  License  Act;  but,  having  reached 
a conclusion  in  this  matter,  I must  give  effect  to  it.  In  differing 
from  my  learned  brother,  who  has  dealt  exhaustively  with  the 
question  for  consideration,  I do  so  with  regret  and  with  great 
respect. 

The  questions  for  our  determination  are  purely  questions  of 
law.  The  answers  depend  upon  the  construction  and  interpre- 
tation of  secs.  18  and  20  of  the  Liquor  License  Act,  and  of  sec. 
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330  of  the  Municipal  Act,  and  of  the  controlling  effect  of  the 
last-mentioned  section. 

Section  20  of  the  Liquor  License  Act  (ch.  245,  R.S.O.)  is 
the  authority  claimed  by  the  township  for  passing  the  by-law 
in  question.  There  has  been  no  amendment  of  that  section  since 
'it  was  first  introduced.  It  is  as  follows:  ‘^(1)  The  council  of 
every  city,  town,  village  or  township  may,  by  by-law  to  be  passed 
before  the  1st  day  of  March  in  any  year,  limit  the  number  of 
tavern  licenses  to  be  issued  therein  for  the  then  ensuing  license 
year,  beginning  on  the  1st  day  of  May,  or  for  any  future  license 
year  until  such  by-law  is  altered  or  repealed,  provided  such 
limit  is  within  the  limit  imposed  by  this  Act.” 

This  Act,  when  limiting  the  number  of  tavern  licenses,  does 
not,  except  in  this  sec.  20,  use  the  word  “township.” 

Section  18  provides  that  the  number  in  the  respective  muni- 
cipalities shall  not  be  in  excess  of  limitations  there  mentioned 
in  cities,  towns,  and  incorporated  villages.  The  section  then 
proceeds:  “In  no  case,  however,  shall  this  limit  authorise  any 
increase  in  any  municipality  in  excess  of  the  number  of  licenses 
issued  therein  for  the  year  ending  1st  day  of  May,  1897,  until  it 
appears  from  any  census  of  Canada,  hereafter  made  or  any  census 
subsequently  taken,  as  provided  by  this  Act,  that  the  population 
of  the  municipality  has  increased  since  the  taking  of  the  general 
census  of  1891,  so  that  in  the  opinion  of  the  license  commis- 
sioners a larger  number  has  become  necessary,  and  in  no  case 
shall  a number  of  tavern  licenses  be  granted  in  excess  of  the 
number  limited  by  clauses  (a),  (6),  (c),  and  (d)  of  this  sub- 
section.” This  does  not  provide  for  reduction  in  townships. 

I am  of  opinion  that  “any  municipality,”  as  used  in  that 
section,  means  any  one  of  the  three,  viz.,  cities,  towns,  and  in- 
corporated villages.  But,  suppose  it  applies  to  townships  as 
well,  it  only  enacts  that  any  attempted  increase  in  the  township 
shall  not  be  permitted,  if  such  increase  would  make  the  number 
of  tavern  licenses  therein  in  excess  of  the  licenses  issued  for  the 
year  ending  1st  May,  1897. 

This  section  20  did  not,  either  expressly  or  by  implication, 
override  or  repeal  sec.  330  of  ch.  223,  R.S.O. , which  was  in  force 
when  sec.  20  was  enacted. 

Section  330  has  been  re-enacted,  by  the  same  number,  in 
3 Edw.  VII.  ch.  19. 
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This  section  330  of  the  Municipal  Act  prohibits  any  council 
from  giving  to  any  person  an  exclusive  right  of  exercising  within 
the  municipality  any  trade  or  calling  and  from  imposing  a special 
tax  on  any  person  exercising  the  same  or  from  requiring  a license 
to  be  taken  for  exercising  the  same,  unless  authorised  or  required 
by  statute  so  to  do. 

By  the  Interpretation  Act,  7 Edw.  VII.  ch.  2,  sec.  7,  clause 
13,  ‘The  word  ‘person’  shall  include  any  body  corporate  or  politic 
. . . to  whom  the  context  can  apply  according  to  law.” 

Section  7,  clause  26,  “words  importing  the  singular  number 
. shall  include  more  . . 

It  is  not  necessary  to  name  a person  who,  under  a by-law  such 
as  this,  is  to  get  the  exclusive  right.  He  is  sufficiently  desig- 
nated as  the  one  person  or  firm  or  corporation  who  may  be  quali- 
fied by  license  and  otherwise  to  carry  on — to  exercise — the  trade 
or  calling. 

“Trade”  in  sec.  330  means  an  engaging  in  a traffic  or  in  busi- 
ness transactions  of  bargain  and  sale  for  profit  or  for  subsistence. 

Selling  liquor  is  a trade.  Tavern-keeping  is  a calling — an 
occupation. 

Section  2,  sub-sec.  2,  of  ch.  245,  R.S.O.,  enacts  that  “ ‘tavern 
license’  shall  mean  a license  for  selling,  bartering  or  trafficking 
by  retail  in  . . . liquors,  in  quantities  of  less  than  one 

quart,  which  may  be  drunk  in  the  inn.  . . 

The  tavern-keeper,  having  the  tavern  license  and  otherwise 
complying  with  regulations  to  which  he  is  properly  subject, 
supplying  travellers  and  customers,  is  a person  engaged  in  a 
trade  or  calling.  The  council  has  no  right,  unless  authorised 
or  recognised  by  . statute,  to  give  to  such  a person  the  exclusive 
right  to  exercise  that  trade.  He  is  given  the  exclusive  right  if 
he  is  designated  as  the  only  one  who  can  carry  on  the  trade  in 
these  townships. 

The  Liquor  License  Act  has  had  many  amendments.  If  it 
had  been  thought  desirable  to  say  that  a township  council  should 
limit  the  number  of  tavern  licenses  to  one,  it  probably  would 
have  been  done. 

Section  18  came  under  review  in  the  passing  of  7 Edw.  VII. 
ch.  46,  as  sec.  7 says  that  “nothing  contained  in  any  special  Act 
shall  be  construed  to  authorise  the  issue  of  any  greater  number 
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of  tavern  licenses  in  any  municipality  than  is  permitted  by  sec- 
tion 18  of  the  Liquor  License  Act.” 

The  point  involved  in  this  case  in  no  way  touches  the  power 
of  license  commissioners  or  of  inspectors.  The  qualification 
of 'license-holders,  the  equipment  of  taverns,  their  locality  within 
the  limits  of  municipal  corporations,  are  dealt  with  in  the  Act 
and  authorised  by  the  Legislature  of  Ontario. 

For  the  above  reasons,  as  well  as  for  the  reasons  given  by  the 
learned  Judge  from  whose  decision  this  appeal  has  been  taken, 
I am  of  opinion  that  the  appeal  should  be  dismissed  with  costs. 


Falconbridge,  C.J.: — I agree. 

Riddell,  J.: — The  municipal  council  of  the  united  townships 
of  Sherborne,  McClintock,  Livingstone,  Lawrence,  and  Nightin- 
gale, after  a petition  to  that  effect  presented  by  a number  of 
ratepayers,  on  the  10th  January,  1910,  passed  a by-law  limiting 
the  number  of  tavern  licenses  to  be  issued  in  these  townships 
to  one.  Before  that  time  there  had  been  two  licenses  in  force, 
both  in  the  same  village  of  Dorset,  of  small  population.  We 
are  told  that  the  number  limited  by  the  former  by-law  was  three, 
although  that  does  not  appear  on  the  material  filed. 

The  by-law  of  January,  1910,  purports  to  be  passed  in  pur- 
suance of  sec.  20  of  ch.  245,  R.S.O.  1897,  which  reads:  “The 
council  of  every  . . . township  may  by  by-law  . 

limit  the  number  of  tavern  licenses  to  be  issued  therein.  . . . ” 

The  applicant  had  been  the  holder  of  one  of  the  two  licenses 
formerly  in  force,  but  he  failed  to  secure  the  only  one  to  be  issued 
for  1910,  and  applied  to  quash  the  by-law.  My  brother  Suther- 
land acceded  to  the  motion,  and  made  an  order  quashing  the 
by-law,  upon  the  ground  “that  no  township  council  can  pass  a 
by-law  providing  that  the  number  of  licenses  shall  be  limited  to 
one.” 

The  corporation  of  the  united  townships  now  appeal. 

The  learned  Judge  bases  his  opinion  on  sec.  330  of  3 Edw. 
VII.  ch.  19,  which  reads  thus:  “Subject  to  the  provisions  of 
sections  331  and  332  of  this  Act,  no  council  shall  have  the  power 
to  give  any  person  an  exclusive  right  of  exercising,  within  the 
municipality,  any  trade  or  calling,  or  to  impose  a special  tax  on 
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any  person  exercising  the  same,  or  to  require  a license  to  be  taken 
for  exercising  the  same,  unless  authorised  or  required  by  statute 
so  to  do;  but  the  council  may  direct  a fee,  not  exceeding  $1, 
to  be  paid  to  the  proper  officer  for  a certificate  of  compliance 
with  any  regulations  in  regard  to  such  trade  or  calling.’^ 

Section  331  permits  certain  councils  to  grant  a telephone 
company  the  exclusive  right  within  the  municipality,  and  by 
sec.  332  a council  may  grant  exclusive  privileges  in  any  ferry. 

This  section  is  not  new:  it  is  the  same,  totidem  verbis,  as 
R.S.O.  1897,  ch.  223,  sec.  330,  and,  omitting  the  references  to 
exceptions,  the  same  as:  (1892)  55  Viet.  ch.  42,  sec.  286;  (1887) 
R.S.O.  ch.  184,  sec.  286;  (1883)  46  Viet.  ch.  18,  sec.  287;  (1877) 
R.S.O.  ch.  174,  sec.  279;  (1873)  36  Viet.  ch.  48,  sec.  224  (all 

Ontario  statutes);  (1866)  29  and  30  Viet.  (Can.)  ch.  51,  sec.  220. 

The  statute  made  a change  in  the  punctuation  by  inserting  a 
comma  before  the  words  “unless  authorised  . . . but 

is  in  other  respects  the  same  as  (1859)  C.S.U.C.  ch.  54,  sec,  217; 
and  this  was  itself  derived,  with  certain  changes,  from  Baldwin’s 
great  Act  of  1849,  12  Viet.  ch.  81,  which,  by  sec.  116,  provided 
“that  nothing  herein  contained  shall  be  construed  to  authorise 
any  municipal  corporation  ...  to  give  any  person  or 
persons  an  exclusive  right  or  privilege  to  exercise  within  the 
locality  . . . any  trade  or  calling  concerning  which  such 

municipal  corporation  may  be  hereby  empowered  to  make  regu- 
lations, or  to  require  that  a license  to  exercise  the  same  be  taken 
from  such  municipal  corporation  or  any  officer  thereof,  or  to 
impose  any  special  tax  oh  any  person  or  persons  exercising  the 
same  except  only  such  reasonable  fee,  not  in  any  case  exceeding 
five  shillings,  as  may  be  necessary  for  remunerating  the  proper 
officer  for  issuing  or  granting  to  any  such  person  a certificate  of 
his  having  complied  with  any  such  regulations  as  aforesaid  . . 
with  a proviso  as  to  any  ferry  owned  by  the  corporation. 

The  previous  Act  of  1841,  4 & 5 Viet.  (Can.)  ch.  10,  does 
not  contain  this  provision — no  doubt  because  the  rights  of  private 
individuals  were  sufficiently  protected  by  sec.  2:  “It  shall  not 
be  lawful  ...  to  exercise  any  other  powers  of  a corpora- 
tion except  such  as  are  herein  mentioned,  or  such  as  shall  be 
expressly  conferred  by  the  Legislature  of  this  Province,  or  such 
as  shall  be  necessary  for  the  due  execution  of  the  powers  herein 
granted.” 
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The  omission  in  C.S.U.C.  ch.  54,  sec.  217,  of  the  words  “or 
persons’^  was,  no  doubt,  due  to  a consideration  of  the  effect  of 
the  Interpretation  Act,  C.S.U.C.  ch.  2,  sec.  10,  now  7 Edw.  VII. 
ch.  2,  sec.  7 (26);  and  the  addition  of  the  exception,  for  the 
greater  caution. 

The  other  section  much  referred  to,  R.S.O.  1897,  ch.  245, 
sec.  20,  derives  from  (1850)  13  & 14  Viet.  ch.  65,  sec.  4:  “The 
municipality  . . . shall  have  power  and  authority  at  any 

time  ...  to  make  by-laws  for  limiting  the  number  of  inns 
or  houses  of  public  entertainment  . . . for  which  licenses 

to  retail  spirituous  liquors  to  be  drunk  therein  shall  be  issued 
. (1853)  16  Viet.  (Can.)  ch.  184,  sec.  3:  The  council 

may  pass  by-laws  “for  limiting  the  number  of  persons  to  whom 
and  the  houses  or  places  for  which  such  licenses  shall  be  granted,” 
f.e.,  “for  places  other  than  houses  or  places  of  public  enter- 
tainment:” this  was  the  statute  under  consideration  in  the 
cases  of  Baker  v.  Municipal  Council  of  Paris  (1853),  10  U.C.R. 
621;  In  re  Barclay  and  Municipal  Council  of  Darlington  (1854), 
11  U.C.R.  470;  In  re  Barclay  and  Municipality  of  Darlington 
(1854),  12  U.C.R.  86;  and  In  re  Greystock  and  Municipality  of 
Otonabee  (1855),  12  U.C.R.  458,  which  will  be  referred  to  later; 
(1859)  C.S.U.C.  ch.  54,  sec.  246  (4):  “The  council  of  every 
township,  city,  town,  and  incorporated  village  may  respectively 
pass  by-laws  for  limiting  the  number  of  tavern  and  shop  licenses 
respectively:”  (1876)  39  Viet.  ch.  26,  sec.  2 (3):  “limit  the 
number  of  tavern  licenses  to  be  issued;”  it  was  under  this  state 
of  the  law  that  In  re  Brodie  and  Town  of  Bowmanville  (1876),  38 
U.C.R.  580,  came  up  for  decision:  (1877)  R.S.G.  ch.  181,  sec. 
17;  (1887)  R.S.O.  ch.  194,  sec.  20;  (1897)  R.S.O.  ch.  245,  sec.  20. 

The  Act  R.S.O.  1897,  ch.  323,  is  the  same  as  the  “Statute  of 
Monopolies,”  21  Jac.  I.  ch.  3 — the  amending  Act  of  5 & 6 Wm. 
IV.  (Imp.)  ch.  83  not  being  in  force  in  Ontario — and  has,  of 
course,  always  been  in  force. 

It  may  be  well  to  see  how  the  cases  stand. 

Baker  v.  Municipal  Council  of  Paris,  10  U.C.R.  621,  is  not 
in  point,  the  council  there  having  attempted  to  make  regulations 
beyond  their  power. 

In  In  re  Barclay  and  Municipal  Council  of  Darlington,  11 
U.C.R.  470,  the  council  of  the  township  of  Darlington  had 
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passed  a by-law  prohibiting  altogether  the  licensing  of  inns  for 
the  sale  of  wines,  etc.  It  was  held  that  they  had  exceeded  their 
statutory  power.  The  council  then  passed  a by-law  ‘That  . . . 

the  number  of  taverns  which  should  receive  licenses  to  sell  wines,” 
etc.,  “should  not  exceed  one  in  number.”  The  township  was  ten 
miles  square,  and  contained  6,000  inhabitants,  beside  a populous 
village,  through  which  travellers  must  pass  and  repass  in  going  to 
and  from  other  parts  of  the  Province  (this  was  before  the  Grand 
Trunk  Railway  went  through),  and  it  was  argued  that  the  by-law 
was  not  a legitimate  use  of  the  powers  of  the  township,  but  estab- 
lished an  unreasonable  and  unjust  monopoly.  The  Court  held  that 
the  by-law  was  an  intended  evasion  of  the  provisions  of  sec.  4 
of  the  Act  16  Viet.  ch.  184,  which  required  an  entirely  prohibitory 
by-law  to  be  submitted  to  the  vote  of  the  people,  and  that  it  was, 
“taken  with  reference  to  the  subject  as  it  applies  and  to  the  whole 
municipality  ...  in  its  effect,  a prohibitory  by-law;”  and 
add,  “we  can  have  no  doubt  it  was  passed  in  that  spirit.”  Nothing 
turned  upon  the  fact  that  only  one  license  was  provided  for — 
the  Court  expressly  recognising  that  the  question  might  equally 
be  raised  if  the  number  were  two  or  ten  or  twenty,  and  saying 
“that  the  tribunals  of  the  country,  to  whom  jurisdiction  is  given 
in  this  respect,  must  be  relied  upon  for  exercising  a just  and  sound 
discretion.”  See  In  re  Barclay  and  Municipality  of  Darlington, 
12  U.C.R.  at  p.  92. 

The  decision  is  simply  that  a by-law  passed  in  bad  faith 
and  unreasonable  cannot  stand.  As  to  by-laws  passed  in  bad 
faith  and  with  an  ulterior  and  indirect  object,  the  cases  of  Bell 
Telephone  Co.  v.  Town  of  Owen  Sound  (1904),  8 O.L.R.  74,  and 
Rowland  v.  Town  of  Collingwood  (1908),  16  O.L.R.  272,  may  be 
considered,  as  well  as  the  comments  upon  these  cases  by  the 
Divisional  Court  in  Bucke  v.  Town  of  New  Liskeard  (1909),  14 
O.W.R.  840,  844. 

As  to  unreasonable  by-laws,  I shall  make  a few  remarks  later. 

In  In  re  Grey  stock  and  Municipality  of  Otonabee,  12  U.C.R.  458, 
the  township  council  passed  a by-law  that  there  should  be  a license 
issued  for  one  inn  or  house  of  public  entertainment,  and  no  more, 
and  that  in  East  Peterborough.  In  the  township  were  some 
4,000  inhabitants,  and  East  Peterborough  was  in  the  north- 
west corner  of  the  township.  The  Court  held  this  bad,  on  the 
authority  of  the  Darlington  case,  and  added  no  further  reasons. 
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In  neither  of  these  cases  was  the  Statute  of  Monopolies  or 
12  Viet.  ch.  81,  sec.  116,  referred  to  or  given  as  a reason  for  judg- 
ment. It  is,  I think,  apparent  that  none  of  the  very  able  Judges 
thought  that  either  Act  had  any  application.  This  considera- 
tion does  not  affect  the  rights  of  the  parties  before  us,  but  it  is 
not  without  weight. 

In  Terry  v.  Municipality  of  Haldimand  (1858),  15  U.C.R.  380, 
the  by-law  provided  for  the  issue  of  licenses  to  two  persons  named, 
and  no  others.  This  was  held  to  be  good — the  Court  took  occa- 
sion to  discuss  In  re  Barclay  arid  Municipality  of  Darlington,  12 
U.C.R.  86,  and  In  re  Grey  stock  and  Municipality  of  Otonahee,  12 
U.C.R.  458,  and  said  (pp.  382,  383) : ‘The  municipality  had  in 
those  cases  granted  only  one  tavern  license  for  the  whole  town- 
ship, which  gave  a strict  monopoly  to  one  person,  and  excluded 
all  competition,  so  that  the  one  person  licensed  could  exact  what- 
ever he  pleased  for  the  liquor  he  retailed.  We  thought  that 
manifestly  unreasonable  and  objectionable;  and,  besides,  the 
power  given  to  them  to  limit  the  number  of  inns  and  shops  in 
a township,  etc.,  was  not  fairly  exercised  by  allowing  only  one 
inn  and  one  shop;  and  what  further  weighed  with  the  Court 
. . was,  that  it  was  not  till  after  the  municipality  had  found 

that  they  could  not  obtain  the  assent  of  the  inhabitants  to  a total 
prohibition,  by  a proceeding  such  as  the  4th  section  of  the  Act 
16  Viet.  ch.  184  required,  that  they  resorted  to  the  very  unusual 
measure  of  licensing  one  inn  only  in  a township,  and  that  not 
in  a situation  which  shewed  that  the  object  was  the  convenient 
accommodation  of  the  public.  We  held  that  we  could  not  but 
look  upon  that  as  a contrivance  by  the  municipal  council  to 
do  that  indirectly  which  they  could  not  do  directly  ...  it 
was  in  reality  ....  intended  to  evade  the  legislative  enact- 
ment. . . No  word  of  either  the  Statute  of  Monopolies 

or  the  statutory  prohibition. 

In  In  re  Brodie  and  Town  of  Bowmanville,  38  U.C.R.  580,  at  p. 
584,  Harrison,  C.J.,  interprets  the  Barclay  case  thus:  “If  a by-law 
really  prohibitory  in  its  character  be  passed  under  the  pretence 
of  being  merely  a regulation,  the  by-law  will  be  quashed:  In  re 
Barclay  and  Municipality  of  Darlington,  12  U.C.R.  86.’’  Bowman- 
ville contained  3,300  inhabitants  and  had  six  tavern  licenses: 
the  council  limited  the  number  of  shop  licenses  to  one — this  part 
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of  the  by-law  was  attacked  as  unreasonable  (p.  581),  and  as  an 
attempt  to  prohibit  absolutely  the  sale  of  liquor  in  shops.  The 
Court  (p.  586),  after  citing  the  Barclay,  Grey  stock,  and  Terry 
cases,  says:  ‘Tn  the  first  two  cases  by-laws  limiting  the  number 
of  tavern  licenses  to  one  were  held  to  be  illegal.  In  the  last  case 
the  by-law  provided  for  the  issue  of  two  shop  licenses,  and  though 
attacked  was  sustained.  Sir  John  B.  Robinson  in  delivering 
judgment  said  (p.  383):  ‘This  by-law  allows  the  licensing  of 

two  shops  to  retail  liquors  in  a township,  in  which  there  are  four 
licensed  taverns  besides.  Then  there  is  competition  allowed. 
The  privilege  is  not  confined  to  one  person,  but  is  literally  given 
to  a number  of  persons,  though,  to  be  sure,  the  smallest  number 
possible,  if  there  are  to  be  more  than  one.’  ” This  section  of 
the  by-law  was  accordingly  quashed  with  costs,  upon  the  ground 
(p.  586)  that  it  was  in  effect  prohibitory,  and  at  all  events  created 
a monopoly,  but  solely  upon  the  authority  of  the  three  cases  in 
12  U.C.R.  and  13  U.C.R.  It  appeared  that  Bowmanville  was 
situate  territorially  in  the  township  of  Darlington,  which  had 
4,800  inhabitants  of  its  own,  and  no  shop  licensed  to  sell  by 
retail,  so  that  8,100  people  were  confined  to  one  retail  shop. 

This  was,  unlike  the  three  former  cases,  a single  Court 
judgment  on  a motion  to  quash,  and  we  are  not  bound  by  it, 
although  it  is  entitled  to  great  respect  as  the  judgment  of  a Judge 
of  much  experience  in  municipal  matters  and  of  undoubted  erudi- 
tion. 

I do  not  find  in  the  cases  (except,  perhaps,  the  Brodie  case) 
any  decision  that  limiting  the  number  of  licenses  to  one  is  in 
itself  bad. 

Nor  does  anything  turn  upon  the  word  “licenses,”  by  reason 
of  the  section  of  the  Interpretation  Act  already  cited.  More- 
over, the  Legislature  have  themselves  used  one  as  a “number” 
of  tavern  licenses  in  sec.  18  (1)  (a). 

Morris  v.  Beves,  [1897]  1 Q.B.  449.  The  statute  35  & 36 
Viet.  (Imp.)  ch.  33  provided  that  a voter  shall  have  a number 
of  votes  equal  to  the  number  of  members  of  the  school  board 
to  be  elected,  and  might  place  against  the  name  of  any  candidate 
the  number  of  votes  he  gave  to  such  candidate,  instead  of  a cross, 
or  he  might  give  all  his  votes  to  one  candidate  or  divide  them 
as  he  chose.  The  directions  to  voters  were,  inter  alia:  “The 


D.  C. 

1911 

Re 

McCracken 

AND 

United 

Townships 

OF 

Sherborne 
et  al. 

RiddeU,  J. 


98 


ONTARIO  LAW  REPORTS. 


[vOL. 


D.  C. 

1911 

Ke 

McCracken 

AND 

United 

Townships 

OF 

Sherborne 

ET  AL. 

Riddell.  J. 


voter  will  go  into  one  of  the  compartments  . . . place  . . . 

against  the  name  of  any  candidate  for  whom  he  votes  the  number 
of  votes  he  gives  to  such  candidate.”  No  one  suggested  that 
a voter  might  mark  one  as  the  number  of  the  vote  he  gave  to  a 
candidate.  Hawkins,  J.,  at  p.  457,  says:  ‘‘If  he  chooses  to  use 
crosses  instead  of  figures,  it  being  common  knowledge  that 
ordinarily  each  cross  means  only  one  vote,  he  should  take  care 
to  mark  as  many  crosses  as  he  intends  to  give  votes  to  his  favoured 
candidates — the  form  of  directions  expressly  points  to  his  marking 
the  number  of  votes  he  gives.”  And  the  Court,  disagreeing  with 
Lord  Coleridge’s  opinion  in  Phillips  v.  Goff  (1886),  17  Q.B.D. 
805,  held  that  one  cross  was  only  one  vote. 

The  statute  3 Edw.  VII.  ch.  19,  sec.  330,  now  demands  atten- 
tion. We  have  already  seen  that  the,  corresponding  legislation 
then  in  force  was  not  relied  upon  in  the  cases  in  12  U.C.R.  It 
seems  to  me  that  this  section  is  not  effective  in  the  manner  argued 
for.  The  prohibition  is  not  against  giving  a monopoly  to  one, 
as  distinguished  from  giving  it  to  several.  While,  in  view  of 
the  Interpretation  Act,  there  can  be  no  pretence  that  the  word 
“person”  shews  that  one  person  and  one  person  only  is  meant, 
it  may  be  argued  that  the  marginal  note  “Granting  monopolies 
prohibited”  tends  to  prove  the  contention.  “Monopoly”  is,  of 
course,  derived  from  the  Greek  word  “monos,”  alone  or  single, 
and  “polein,”  to  sell;  but  even  in  the  Greek  “monos”  is  frequently 
used  for  more  than  one;  and  in  English  (whatever  its  etymo- 
logical meaning)  the  extended  use  is  beyond  controversy.  Coke, 
3 Inst.  181:  “It  is  necessary  to  define  what  a monopoly  is.  A 
monopoly  is  an  institution  or  allowance  by  the  King  by  his  grant 
commission  or  otherwise  to  any  person  or  persons,  bodies  poli- 
tique or  corporate,  of  or  for  the  sole  buying,  selling,  making, 
working,  or  using  of  any  thing,  whereby  any  person  or  persons, 
bodies  politique  or  corporate,  are  sought  to  be  restrained  of  any 
freedom  or  liberty  that  they  had  before  or  hindered  in  their  law- 
ful trade.”  So  in  Davenant  v.  Hurdis,  Moore  K.B.  576,  41  Eliz. 
Rot.  92,  referred  to  in  11  Co.  R.  86  (a)  (c),  an  ordinance  of  the 
Merchant  Taylors  Company  that  every  brother  of  the  'society 
should  put  half  of  his  cloths  to  some  brother  of  the  same  society, 
was  held  bad,  for  every  subject  had  a right  to  have  his  cloths 
dressed  by  what  cloth  dresser  he  pleased,  and  cannot  be  restrained 
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to  certain  persons,  for  that  would  be  a monopoly.  The  report 
in  Moore  K.B.  576  is  in  very  crabbed  law  French  and  will  not 
repay  perusal  as  a whole:  enough  of  the  case  for  the  present 
purpose  is  set  out  in  English  (and,  of  course,  correctly)  in  11 
Co.  R.  86  (a)  (c).  Coke’s  definition  has  been  adopted  by  the 
Supreme  Court  of  the  United  States  in  United  States  v.  E.  C. 
Knight  Co.  (1894),  156  U.S.  1.  See  also  Blackstone  Comm.  IV., 
p.  159,  where  monopolies  are  treated  under  the  same  head  as 
combinations  to  raise  the  price  of  victuals  or  labour. 

Perhaps  as  convenient  a definition  as  any  is  that  in  the  Am. 
& Eng.  Encyc.  of  Law,  vol.  20,  2nd  ed.,  p.  846:  “A  monopoly 
. is  an  exclusive  right,  granted  by  the  state  to  a few,  of 
something  which  was  before  of  common  right” — if  we  amend  by 
saying  “one  or  a few.”  See  also  Cyc.,  vol.  27,  p.  891;  1 Hawk.  P.C. 
ch.  79,  sec.  1;  3 Russell  on  Crimes  and  Misdemeanours,  7th  ed., 
p.  1920,  etc.,  etc. 

Notwithstanding  what  is  said  in  Crowley  v.  Christensen  (1890), 
11  S.C.Repr.  (U.S.)  13,  at  p.  15,  as  to  sale  of  liquor,  there  can  be  no 
doubt  that  in  Ontario  the  sale  of  liquor  is  of  common  right,  and 
that,  in  the  absence  of  a statute,  any  one  may  engage  in  that  trade; 
so  that  in  that  respect  the  argument  of  Mr.  Raney  cannot  be 
acceded  to. 

But  the  whole  effect  of  sec.  330,  in  its  present  condition  at 
least,  is  to  prohibit  councils  from  attempting,  in  the  absence  of 
some  statutory  duty  or  permission,  to  prevent  any  person  what- 
ever from  exercising  any  trade  or  calling,  or  to  tax  by  a special 
tax  any  one  exercising  any  trade  or  calling,  or  to  require  a license 
to  be  taken  out  by  any  person  who  desires  to  exercise  any  such 
trade  or  calling.  In  other  words,  the  Legislature  have  said, 
in  effect:  “There  may  be  certain  callings  as  to  which  we  permit 
you  to  limit  the  number  of  those  engaging  therein — that  you 
may  do,  but  there  your  power  ceases — do  not  try  to  do  the  same 
with  other  callings.”  Sellers  of  liquors  under  a tavern  license 
come  within  this  category.  Until  a change  in  the  statute  it  was 
not  feasible  to  secure  that  applicants  for  certain  licenses  should 
be  of  good  character:  Merritt  v.  City  of  Toronto  (1894-5),  25  O.R. 
256,  22  A.R.  205.  “Or  we  may  allow  you  to  tax  specially  those 
exercising  special  trades  or  callings:  you  must  not  specially  tax 
any  other.”  Such  are  those  carrying  on  a mercantile  business: 
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R.S.O.  1897,  ch.  224,  sec.  36.  '‘Or  we  may  allow  you  to  require 
a license  from  all  who  carry  on  some  particular  trade  or  calling: 
do  not  try  to  license  any  other.’’  Such  are  second-hand  shop- 
keepers or  junk-dealers,  livery  stable-keepers,  etc.,  etc.,  and 
many  others.  But  other  trades  and  callings  are  not  included: 
In  re  Fennell  and  Tovm  of  Guelph  (1865),  24  U.C.R.  238;  Re  Snell 
and  Town  of  Belleville  (1870),  30  U.C.R.  81,  93;  City  of  Mont- 
real V.  Walker  (1885),  Mont.L.R.  1 Q.B.  469;  and  like  cases. 

I do  not  see  that  this  section  at  all  limits  any  power  given 
in  express  terms  by  any  Act  of  the  Legislature. 

Nor  is  the  case  of  the  respondent  advanced  by  the  Statute 
of  Monopolies — the  Legislature  of  Ontario  have  the  power  to 
limit  the  number  of  persons  to  carry  on  the  business  of  selling 
liquor,  and  equally  have  the  power  to  grant  the  inferior  legis- 
lative body,  the  municipal  council,  the  same  power — and,  so  far 
as  the  exercise  of  this  power  by  the  Legislature  or  municipal 
council  infringes  upon  the  Statute  of  Monopolies,  just  so  far  is 
that  statute  repealed.  That  the  Legislature  can  repeal  the 
statute  of  James,  no  one  now  doubts. 

It  seems  to  me  that  the  Court  in  the  cases  in  12  U.C.R.  recog- 
nised that  neither  the  Municipal  Act  prohibition  nor  the  Statute 
of  Monopolies  played  any  part  in  the  inquiry:  and  I agree  with 
the  conclusion. 

The  case  reduces  down,  then,  to  the  question  of  unreason- 
ableness. Speaking  for  myself,  I regret  that  our  Courts  have 
ever  imported  into  the  consideration  of  municipal  by-laws  the 
English  practice  in  the  King’s  Bench,  when  considering  by-laws 
of  corporations,  whether  common  law  and  customary  corpora- 
tions or  those  deriving  their  being  from  Royal  Charter. 

I venture  to  think  that  those  on  the  spot  elected  by  the  people 
are  better  judges  of  what  is  or  is  not  reasonable  than  His  Majesty’s 
Justices,  and  I find  myself  in  the  same  difficulty  as  was  Lord  Cole- 
ridge in  Dublin  Wicklow  and  Wexford  R.W.  Co.  v.  Slattery  (1878),  3 
App.  Cas.  1155.  He,  at  p.  1197,  speaks  of  "the  inherent  vagueness 
of  the  word  ‘reasonable,’  the  absolute  impossibility  of  finding 
a definite  standard,  to  be  expressed  in  language,  for  the  fairness 
and  the  reason  of  mankind,  even  of  Judges.”  But  it  is  too  late 
now  to  change  the  practice,  and  we  must  consider  the  matter 
of  unreasonableness.  The  Divisional  Court  in  In  re  Hassard  and 
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City  of  Toronto  (1908),  16  O.L.R.  500,  although  divided  upon  the 
interpretation  of  the  by-law  itself,  did  not  disagree  on  the  principle 
laid  down  by  Lord  Russell  of  Killowen  in  Kruse  v.  Johnson,  [1898] 
2 Q.B.  91,  14  Times  L.R.  416:  “The  Court  ought  as  far  as  possible 
to  support  by-laws  issued  by  local  authorities,  unless  it  could 
be  clearly  seen  that  the  by-law  was  made  without  jurisdiction 
or  was  manifestly  unreasonable”  (16  O.L.R.  at  p.  512).  “Such 
by-laws  . . . ought  to  be,  as  has  been  said,  benevolently’ 

interpreted”  {ih.). 

The  good  faith  of  the  council  is  not  attacked. 

The  municipality  is  largely  .composed  of  wild  and  unsettled 
land,  most  of  it  rocky  and  unfit  for  settlement;  nearly  all  the 
travel  enters  and  departs  from  the  village  of  Dorset,  at  the  south- 
east corner  of  the  municipality,  and  at  the ‘north-east  angle  of  the 
Lake  of  Bays.  In  summer,  Dorset  is  reached  by  steamers  from 
Huntsville  and  the  Lake  of  Bays,  and  in  winter  by  road  along 
the  south  shore  or  the  north  shore  of  the  Lake  of  Bays.  There 
is  a good  deal  of  lumbering  in  the  back  townships,  but  the  men 
are  boarded  and  lodged  by  the  lumber  companies,  so  that  no 
hotel  accommodation  is  required.  In  June  and  July,  the  drives 
come  through  Dorset.  There  are  not  many  more  than  200 
inhabitants  all  told  in  the  union  of  townships;  of  voters — many 
of  whom  are  only  “summer  cottagers” — there  are  only  93  in  all 
— none  in  Lawrence,  65  in  Sherborne,  20  in  McClintock,  5 in 
Livingstone,  and  3 in  Nightingale. 

Until  the  present  year  there  were  two  licensed  houses,  both 
in  Dorset,  and  it  is  quite  clear  that  the  only  place  in  which  a hotel 
is  called  for  is  Dorset.  The  hotel  which  has  a license  is  a large, 
well-appointed  hotel,  with  ample  accommodation  for  all  the 
travelling  public;  and  there  is  no  need  for  a second  hotel  in  the 
village.  Across  the  road  from  the  hotel,  in  an  adjoining  local 
option  tovmship,  is  another  hotel  with  accommodation  for  60 
to  100  persons,  said  to  be  well  conducted.  There  is  a very  great 
difference  between  such  a municipality  as  Darlington  was  in 
1854,  with  its  6,000  inhabitants,  or  Otonabee,  with  more  than 
4,000,  or  Haldimand,  a very  populous  township,  and  this  “back- 
woods”  municipality,  with  200.  I am  wholly  unable  to  say  that 
any  more  places  for  the  sale  of  liquor  can  be  required;  and,  if 
so,  it  is  not  unreasonable  to  limit  the  number  to  one. 
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Whatever  may  have  been  the  state  of  affairs  in  1854,  it  savours 
of  absurdity  at  the  present  to  suggest  that  this  will  allow  the 
single  licensee  to  charge  what  he  pleases  for  his  stuff.  Nor  is 
the  argument  any  stronger  that  competition  is  the  life  of  trade 
and  will  induce  the  hotel-keeper  to  ‘'keep  hotel” — the  provisions 
of  the  Liquor  License  Act  and  the  desire  to  keep  his  license  will 
be  sufficient  to  keep  him  up  to  the  mark.  Competition  is  not 
always  of  advantage — sometimes  there  is  enough  business  for  one, 
but  not  enough  for  two,  and  a “monopoly”  operates  to  the  advan- 
tage of  the  public. 

I am  of  opinion  that  the  appeal  should  be  allowed,  with  costs 
in  this  Court  and  below. 


Appeal  dismissed;  Riddell,  J.,  dissenting. 
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Sale  of  Goods — Right  to  Return  for  Breach  of  Warranty — Risk  of  Loss — 

Statute  of  Frauds. 

A horse  was  sold  subject  to  conditions  of  sale  providing,  inter  alia,  that  the 
lot  should  be  at  the  buyer’s  risk  after  the  fall  of  the  hammer,  and  that  all 
horses  sold  with  a guarantee  must  be  returned  by  12  o’clock  noon  on  the 
day  following  the  sale,  if  not  as  warranted,  otherwise  the  proprietors  of  the 
sales  stables  would  not  be  responsible  and  the  purchaser  would  have  no 
recourse.  The  trial  Judge  found  that  there  was  a warranty  that  the 
horse  was  serviceably  sound,  but  that  the  warranty  was  complied  with. 
During  the  night  following  the  sale  the  horse  died,  apparently  by  accident, 
while  it  was  still  at  the  sales  stables: — 

Held,  in  an  action  for  the  price  of  the  horse,  that  the  title  (and  with  it  the 
risk  of  loss ) passed  to  the  buyer  at  the  time  of  sale,  subject  to  be  divested 
by  the  return  of  the  horse  within  the  time  limited  if  the  warranty  was 
broken;  and  that  consequently  the  buyer  was  obliged  to  pay  the  pur- 
ciiase-price. 

The  trial  Judge  also  considered  the  defendant’s  plea  of  the  Statute  of 
Frauds,  and  decided  the  question  raised  by  it  in  favour  of  the  plain- 
tiff. 


This  action  was  brought  in  the  County  Court  of  the  County 
of  York  to  recover  $165,  the  price  of  a horse  sold  by  the  plaintiff 
to  the  defendant. 

The  action  was  tried  before  Denton,  Jun.Co.C.J.,  without 


a jury. 
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J.  D.  Falconhridge,  for  the  plaintiff. 

G.  M.  Clark,  for  the  defendant. 

November  23,  1910.  Denton,  Jun.Co.C.J.: — Some  days  prior 
to  the  2nd  September,  1910,  the  plaintiff  took  two  horses  to  the 
repository  of  Burns  & Sheppard,  Toronto,  for  sale  by  public 
auction  or  private  contract.  Burns  & Sheppard,  when  the  horses 
arrived,  made  an  entry  in  their  sales-book,  giving  the  name  of 
the  owner,  the  age  of  each  horse,  assigning  a number  to  each  horse, 
and  stating  the  colour,  the  price  required,  and  the  warranty  accom- 
panying each  horse.  The  warranty  opposite  the  name  of  the 
horse  in  question  in  this  action  was  “serviceably  sound.”  The 
horses  were  put  up  for  sale  on  Friday  the  2nd  September,  but 
the  price  asked  was  not  reached.  Shortly  afterwards  the  plain- 
tiff met  the  defendant  in  the  lane  outside  the  office  of  Burns  & 
Sheppard,  and  negotiations  were  commenced  for  the  sale  of  the 
two  horses  in  question.  They  were  brought  out  and  trotted 
up  and  down  the  lane  and  examined  by  the  defendant,  and,  after 
some  time,  a bargain  was  come  to,  whereby  the  plaintiff  sold 
them  to  the  defendant  for  $375. 

There  was  some  conflicting  evidence  as  to  whether  a warranty 
accompanied  the  sale.  The  plaintiff  says  he  gave  no  warranty. 
The  defendant  and  his  witness  Hurdman  say  he  did.  I do  not 
give  full  credence  to  the  whole  of  the  defendant’s  evidence  as 
to  what  was  said  at  the  time  about  one  of  the  horses  being  sick. 
I am  satisfied  that  the  horse  was  not  sick  at  the  time,  and  that 
nothing  was  said  about  its  being  sick.  It  was  trotted  up 
and  down  the  lane,  and  the  defendant,  who  is  an  experienced 
horse-dealer,  purchased  after  inspection.  But  I do  find,  on  the 
evidence,  that  what  was  said  by  the  plaintiff  was  equivalent 
in  substance  to  a warranty  similar  to  that  entered  up  against 
the  horse  when  he  was  brought  into  the  stable;  that  is  to  say, 
that  he  was  “serviceably  sound.”  After  the  bargain  was  come 
to,  the  defendant,  who  lives  in  Ottawa,  told  the  plaintiff  that 
he  did  not  want  the  horses  shipped  until  Monday.  This  meant 
that  they  were  to  remain  in  the  stable  until  that  time. 
Burns  & Sheppard  have  a practice  of  charging  board  for  each 
horse  to  the  vendor  up  to  and  including  the  day  of  sale,  and  to 
the  purchaser  thereafter.  The  plaintiff  then  led  the  horses  into 
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the  stable.  Both  the  plaintiff  and  the  defendant  then  went 
into  the  office,  and  the  plaintiff  told  the  bookkeeper,  Lake 
— the  defendant  standing  by  and  hearing  and  consenting 
to  it  all — of  the  bargain  they  had  corhe  to,  whereupon  the  book- 
keeper made  an  entry  opposite  the  entries  as  to  the  two  horses 
in  the  sales-book;  this  entry  by  the  bookkeeper  stating  that 
these  two  horses  had  been  sold  to  H.  Conn,  Ottawa,  for  $375. 
I make  this  finding,  notwithstanding  the  defendant’s  denial  that 
he  accompanied  the  plaintiff  to  the  office,  and  notwithstanding 
the  evidence  of  the  bookkeeper  that  he  is  not  sure  whether  the 
defendant  was  present  or  not.  At  this  time  the  defendant  made 
an  entry  in  his  own  private  memorandum  book,  the  entry  being 
under  date  of  the  2nd  September,  1910,  ‘‘one  brown  horse.  No.  8, 
one  bay  horse.  No.  10,  $375.”  The  plaintiff  and  the  defendant 
then  parted. 

On  the  night  of  the  2nd  September  or  morning  of  the  3rd 
September  one  of  these  two  horses  threw  himself  in  his  stall, 
and  was  found  dead  by  the  stable-keeper  in  the  morning.  The 
evidence  satisfies  me  that  the  horse  died  from  accidental  causes. 
It  has  not  been  shewn  that  any  illness  the  horse  may  have  had,  or 
any  defect  which  would  render  it  not  “serviceably  sound,” 
had  anything  to  do  with  the  death.  The  defendant  met  the 
plaintiff  on  Monday  the  5th  September,  and,  while  willing  to 
take  the  other  horse  at  $210,  of  course  rejected  the  one  that  had 
been  killed,  and  refused  to  pay  for  it.  Burns  & Sheppard, 
for  the  plaintiff,  but  apparently  without  the  plaintiff’s  knowledge 
or  consent,  let  the  defendant  have  the  other  horse  for  $210. 

This  action  is  brought  to  recover  $165,  being  the  difference 
between  $375  and  $210. 

Two  questions  are  presented  for  decision.  First,  the  Statute 
of  Frauds  is  pleaded.  I am  of  opinion  that,  when  the  bookkeeper 
made  the  entry  in  the  sales-book  of  Burns  & Sheppard,  he  did 
so  as  agent  for  both  the  plaintiff  and  defendant.  That  entry 
appears  opposite  the  full  particulars  of  these  two  horses,  and  the 
two  entries  together  contain  a memorandum  in  writing  sufficient 
to  satisfy  the  Statute  of  Frauds.  The  names  of  both  plaintiff 
and  defendant  appear,  together  with  the  description  of  each  horse 
and  the  price  at  which  they  were  sold.  It  is  true  that  the  defen- 
dant’s signature  is  not  at  the  end  of  the  entry,  but  that  does  not 
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appear  to  be  necessary.  If  the  signature  appears  in  the  body 
of  it,  it  is  sufficient:  Evans  v.  Hoare^  [1892]  1 Q.B.  593. 

I am  furthermore  of  the  opinion  that  the  leading  of  the  horses, 
after  the  sale,  into  the  stable,  where  they  were  to  remain,  at  the 
defendant’s  request,  until  shipment  on  the  following  Monday, 
was  a delivery  to  the  defendant.  In  other  words,  there  was  a 
receipt  under  the  Statute  of  Frauds;  and  I am  of  the  opinion 
that  this  delivery,  followed  as  it  was  by  the  defendant  going 
into  the  office  and  taking  part  in  causing  the  entry  to  be  made 
in  the  sales-book,  and  in  making  his  own  entry  in  his  private 
memorandum  book,  amounts  to  an  acceptance,  not  in  fulfilment 
of  the  contract,  but  in  recognition  that  a contract  existed.  That 
is  all  that  is  necessary  to  be  shewn  under  the  Statute  of  Frauds. 

The  other  and  more  interesting  point  to  be  decided  is,  whether 
the  plaintiff  or  defendant  should  bear  the  loss.  All  parties  at 
the  trial  conceded  that  the  rules  of  Burns  & Sheppard’s  reposi- 
tory, which  were  filed  as  exhibit  1,  are  applicable  to  the  sale  of 
these  two  horses.  Both  the  plaintiff’s  and  the  defendant’s  counsel 
were  anxious  to  make  use  of  these  rules.  The  first  rule  pro- 
vides that  all  horses  sold  with  a guarantee  must  be  returned  by 
12  o’clock  noon  on  the  day  following  the  sale,  if  not  as  warranted, 
otherwise  the  proprietors  will  not  be  responsible  in  any  way,  and 
the  purchaser  has  no  recourse.  Then  rule  5 provides  that  the 
lot  is  at  the  seller’s  risk  and  expense  until  the  fall  of  the  hammer, 
and  at  the  buyer’s  after  that  time.  At  common  law  the  moment 
the  sale  and  delivery  of  these  two  horses  took  place  the  owner- 
ship in  them  was  transferred  from  the  plaintiff  to  the  defendant, 
and  the  only  remedy  open  to  the  defendant  was  to  sue  for 
breach  of  warranty.  These  rules,  however,  attempt  to  change 
the  common  law  rule,  and  provide  that,  where  a guarantee  is 
given,  the  purchaser  has  until  12  o’clock  of  the  day  following 
the  sale  to  return  the  horse  if  not  as  warranted,  and,  if  he  does 
not  do  this,  no  action  lies  for  breach  of  warranty.  But  it  is  not 
clear  that  the  rules  accomplish  their  purpose,  and  that  the  pur- 
chaser may  not  have  an  action  for  breach  of  warranty,  even 
although  he  has  not  made  the  return  within  the  time  stated. 
Vide  Chapman  v.  Withers  (1888),  20  Q.B.D.  824;  Gunhy  v.  Hamil- 
ton (1908),  12  O.W.R.  489.  On  the  other  hand,  see  Hinchcliffe 
V.  Barwick  (1880),  5 Ex.  D.  177. 
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The  question  to  be  determined  in  this  case  is — who  must 
bear  the  loss  where  a horse  is  sold  subject  to  a warranty  and  with 
a right  of  return  within  a limited  time  if  not  according  to  the 
warranty,  and  the  horse  dies  while  in  the  possession  of  the  pur- 
chaser, and  before  the  time  limited  for  return,  without  any  negli- 
gence on  the  purchaser’s  part,  there  being  no  evidence  that  the 
horse  did  not  comply  with  the  warranty,  but  there  being  evi- 
dence, on  the  contrary,  that  he  did  so  comply? 

Counsel  for  the  defence  cite  two  authorities  in  favour 
of  the  view  that  the  loss  in  such  a case  must  be  on  the 

vendor.  The  first  is  Head  v.  Tattersall  (1871),  L.R.  7 Ex. 

7.  In  that  case  it  was  admitted  by  all  parties  that  the 
horse  did  not  answer  the  warranty.  There  was,  therefore, 
at  the  time  of  the  loss,  a continuing  right  in  the  pur- 
chaser to  rescind  the  contract  of  sale  by  returning  it.  In 
this  case  I cannot  find  that  the  horse  did  not  comply  with 
the  warranty.  On  the  contrary,  if  it  be  necessary  to  a decision 
of  this  case  that  a finding  should  be  made  as  to  whether  the  horse 
answered  the  warranty  or  not,  I find,  upon  the  evidence,  that 
it  did.  But,  while  Head  v.  Tattersall  can,  I think,  be  distin- 
guished, the  dictum  of  Cleasby,  B.,  at  p.  13,  is  applicable  to  this 

case.  The  learned  Judge  says:  “The  case  of  the  death  of  the 
animal  purchased  is  different,  and  need  not  be  considered  now. 
Moreover,  the  matter  may  be  put  thus : — As  a general  rule,  damage 
from  the  depreciation  of  a chattel  ought  to  fall  on  the  person 
who  is  the  owner  of  it.  Now  here  the  effect  of  the  contract 
was  to  vest  the  property  in  the  buyer  subject  to  a right  of  rescission 
in  a particular  event  when  it  would  revest  in  the  seller.  I think 
in  such  a case  that  the  person  who  is  eventually  entitled  to  the 
property  in  the  chattel  ought  to  bear  any  loss  arising  from  any 
depreciation  in  its  value  caused  by  an  accident  for  which  nobody 
is  in  fault.  Here  the  defendant  is  the  person  in  whom  the  property 
is  revested,  and  he  must  therefore  bear  the  loss.” 

Applying  this  language  to  the  facts  of  the  present  case,  is 
it  not  the  purchaser  who  should  bear  the  loss?  The  horse  in 
question  was  vested  in  the  purchaser  when  the  sale  was  made 
and  delivery  took  place.  The  purchaser  had  the  right  to  rescind 
the  agreement  by  returning  the  horse  within  the  proper  time 
for  breach  of  warranty.  He  could  not  rescind  the  agreement, 
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unless  he  could  shew  that  the  horse  did  not  comply  with  the 
warranty.  The  evidence  in  this  case  goes  to  shew  that  the  horse 
did  comply  with  the  warranty,  and  the  purchaser,  therefore, 
would  not  have  had  the  right  to  return  it,  even  if  the  horse  had 
lived  until  12  o’clock  the  next  day. 

The  other  case  relied  on  is  Gunby  v.  Hamilton,  12  O.W.R. 
489.  The  facts  of  that  case  are  widely  different,  but  it  is  clear 
that  the  stallion  in  question  did  not  comply  with  the  warranty. 
There  was,  therefore,  as  in  Head  v.  Tattersall,  a continuing  right 
to  return  it,  and  this  right  existed  at  the  date  of  the  animal’s 
death.  It  would  seem  probable  that  Mr.  Justice  Garrow  had 
this  distinction  in  mind  when  he  made  use  of  these  words  in  Gunby 
V.  Hamilton,  12  O.W.R.  at  p.  492:  ^The  principle  running  through 
all  these  cases  being  that,  so  long  as  the  right  to  return  continues, 
the  risk,  apart  from  negligence  on  the  part  of  the  vendee  or  other 
special  circumstances,  lies  with  the  vendor.”  The  decision  hinges 
on  whether  the  right  to  return  continues.  The  right  to  return 
depends  on  whether  the  horse  answered  the  warranty. 

In  this  case  I find,  upon  the  evidence,  that  it  did  answer  the 
warranty,  and,  if  it  did,  there  was  no  right  to  return.  In  that 
view  of  the  case,  the  defendant  fails.  It  is  true  that  the  de- 
fendant may  complain  that  he  is  taken  at  a disadvantage,  in 
that  he  has  not  had  full  opportunity  of  inspection.  In  other 
words,  he  may  say  that,  if  he  had  been  given  till  12  o’clock  the 
next  day,  he  might  by  inspection  have  discovered  such  defects 
as  would  have  enabled  him  to  return  the  horse.  Even  so,  some 
one  must  bear  the  loss,  and  the  hardship  is  no  greater  on  him 
than  it  would  be  upon  the  plaintiff,  who,  if  called  upon  to  bear 
the  loss,  could  truly  say  that  he  sold  the  horse  in  good  faith 
and  delivered  it  to  the  purchaser,  that  it  complied  with  the  war- 
ranty, that  the  horse,  when  it  died,  was  the  property  of  the 
purchaser,  who  should  bear  the  loss. 

With  some  hesitation,  I have  come  to  the  conclusion  that 
there  must  be  judgment  for  the  plaintiff  for  S165  and  costs. 


Denton, 

Jun.Co.C.J. 

1910 

Mat 

V. 

CoNisr. 


The  defendant  appealed  from  the  judgment  of  the  County 
Court  Judge. 


January  17  and  18,  1911.  The  appeal  was  heard  by  a Divi- 
sional Court  composed  of  Boyd,  C.,  Latchford  and  Middleton, 
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G.  M.  Clark,  for  the  defendant.  The  sale  was  not  to  become 
operative  nor  was  the  property  to  pass  until  12  o’clock  noon  of 
the  day  following  the  conditional  purchase,  being  the  time  fixed 
for  the  return  of  the  horse  if  not  found  ‘‘serviceably  sound” 
according  to  the  warranty,  by  rule  No.  1 of  the  rules  of  Burns  & 
Sheppard’s  repository,  which  are  applicable  here.  Up  to  that 
time  there  was  only  a bailment.  The  risk  of  loss  in  the  mean- 
time remained  with  the  vendor.  The  defendant  was  deprived 
by  the  death  of  the  horse  of  the  opportunity  to  inspect  and  dis- 
cover incipient  disease:  Elphick  v.  Barnes  (1880),  5 C.P.D.  321; 
Gunby  v.  Hamilton,  12  O.W.R.  489;  Chapman  v.  Withers,  20 
Q.B.D.  824;  Head  v.  Tattersall,  L.R.  7 Ex.  7;  Hinchcliffe  v. 
Barwick,  5 Ex.D.  177;  Carter  v.  Wallace  (1885),  35  Hun  (N.Y.) 
189;  Hunt  v.  Wyman  (1868),  100  Mass.  198;  Benjamin  on  Sale, 
5th  ed.,  pp.  328  to  333,  414,  and  1009  to  1013.  There  was  no 
memorandum  in  writing  sufficient  to  satisfy  the  Statute  of  Frauds : 
Peirce  v.  Corf  (1874),  L.R.  9 Q.B.  210. 

J.  D.  Falconhridge,  for  the  plaintiff.  I agree  that  the  memo- 
randum was  insufficient  under  the  statute,  but  I submit  that 
there  was  sufficient  acceptance  and  receipt:  Page  v.  Morgan 
(1885),  15  Q.B.D.  228;  Morton  v.  Tihbett  (1850),  15  Q.B.  428. 
The  cases  cited  on  behalf  of  the  defendant  as  to  the  risk  of  loss 
are  distinguishable,  because  here  there  was  no  right  to  return, 
as  there  was  no  breach  of  warranty:  Bywater  v.  Richardson  (1834), 
1 A.  & E.  508,  and  cases  cited  in  the  judgment  of  the  learned 
trial  Judge.  Rule  No.  5 of  Burns  & Sheppard’s  repository  pro- 
vides that  the  lot  is  at  the  buyer’s  risk  after  the  fall  of  the  hammer, 
and  rule  No.  15  says  that  the  above  conditions  are  to  be  in  vogue 
whether  the  sale  is  by  auction  or  not.  Therefore,  the  property 
passed  to  the  purchaser  as  soon  as  the  bargain  was  made.  It 
was  not  a bailment,  but  was  a sale,  subject  to  rescission  by  return 
of  the  horse  for  breach  of  warranty  within  the  time  limited. 

Clark,  in  reply. 


At  the  close  of  the  argument  the  judgment  of  the  Court  was 
delivered  by  Boyd,  C.  : — It  is  clear  upon  these  Burns  & Sheppard 
conditions  that  the  risk  after  the  time  of  sale  was  the  purchaser’s. 
Rule  No.  5 sets  this  out  distinctly. 

Then,  upon  the  law,  Taylor  v.  Tillotson  (1836),  16  Wend. 
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(N.Y.)  494,  indicates  that  the  title  to  the  horse  would  be  in 
the  purchaser  from  the  time  of  sale,  subject  to  be  divested  by 
the  return  of  the  animal. 

The  decision  of  the  learned  County  Court  Judge  should  be 
affirmed,  and  the  appeal  dismissed  with  costs. 


[DIVISIONAL  COURT.] 

Canadian  Bank  of  Commerce  v.  Rogers. 

Canadian  Bank  of  Commerce  v.  Hackwell. 
Canadian  Bank  of  Commerce  v.  Simpson. 

Promissory  Notes — Indorsement  to  Bank  hy  de  Facto  Officers  of  Foreign 
Company — Holders  in  Due  Course — Liability  of  Makers — Misrepresen- 
tation— Advances  by  Bank — Lien  for  Balance  Due — Title  to  Notes — 
Capacity  to  Indorse — Irregularities  in  Organisation  of  Company — Bills 
of  Exchange  Act,  secs.  20,  54  (2) , 58,  185  (6) — Absence  of  License  to  Do 
Business  in  Ontario — License  Obtained  before  Action  Brought — Retroac- 
tive Effect — Extra-Provincial  Corporations  Licensing  Act. 

In  actions  upon  promissory  notes  made  by  the  defendants  respectively  in 
favour  of  a foreign  company  (incorporated  in  Oklahoma,  U.S.A.),  which 
notes  were  given  in  payment  for  shares  of  the  capital  stock  of  the  com- 
pany, and  were  indorsed  by  the  de  facto  officers  of  the  company  to  the 
plaintiffs,  the  defences  set  up  by  the  defendants  were : ( 1 ) that  the  notes 
were  obtained  by  misrepresentation;  (2)  that  the  plaintiffs  were  not 
holders  in  due  course;  (3)  that  the  plaintiffs  acquired  no  title  by  the 
indorsement  of  the  notes  to  them  by  the  de  facto  officers  of  the  foreign 
company;  (4)  that  the  company  having  no  license  to  carry  on  business 
in  Ontario,  their  doing  so  was  illegal,  and  the'  plaintiffs,  claiming  under 
the  company,  were  affected  by  the  illegality: — 

Held,  (1)  that  it  was  not  necessary  to  consider  the  first  defence,  in  view  of 
the  decision  upon  the  other  defences;  the  plaintiffs,  if  holders  in  due 
course,  were  not  affected  by  irregularities  and  misrepresentations  which 
might  be  validly  invoked  were  the  action  by  the  foreign  corporation. 

(2)  That  the  notes  were  indorsed  by  the  company  generally  (assuming  the 
validity  of  the  indorsement)  and  lodged  with  the  plaintiffs,  and,  while 
not  discounted,  were  held  by  the  plaintiffs  under  the  terms  of  a document 
upon  the  faith  of  which  advances  were  made,  and  which  entitled  the 
plaintiffs  to  resort  to  all  notes  held  on  their  customer’s  account  for  pay- 
ment of  the  balance  due  upon  advances  made;  no  advance  was  made  at 
the  time  of  the  deposit  of  each  particular  note,  but  the  balance  due  the 
plaintiffs  exceeded  the  amount  due  on  the  notes  in  question;  and  the  lien 
thus  conferred  made  the  plaintiffs  holders  for  value:  Bills  of  Exchange 
Act,  sec.  54(2). 

(3)  That  it  could  not  be  said  that  the  indorsement  of  the  notes  was  a 
nullity  and  conferred  no  title  at  all;  the  defendants  made  the  notes  pay- 
able to  the  company,  and  were  precluded  from  denying  to  a holder  in  due 
course  the  existence  of  the  payee  and  its  then  capacity  to  indorse : Bills  of 
Exchange  Act,  sec.  185(6).  This  wiped  out  any  defences  based  upon  the 
irregularity  of  the  organisation  of  the  company.  The  “capacity  to  in- 
dorse” also  was  to  be  presumed — that  is,  in  case  of  a company,  that  it 
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has  officers  who  can  indorse:  Royal  British  Bank  v.  Turquand  (1856),  6 
E.  & B.  327.  But,  if  the  company  were  still  unorganised,  then  the  com- 
pany into  which  the  defendants  sought  admission  and  to  which  the  plain- 
tiffs lent  their  money  was  a fictitious  or  non-existent  body,  and  the  notes 
became  payable  to  bearer,  and  the  defendants  were  liable:  Bills  of  Ex- 
change Act,  sec.  20(5). 

( 4 ) Per  Boyd,  C.,  that  the  giving  of  the  notes  and  the  negotiation  of  them 
with  the  plaintiffs  were  both  matters  done  in  or  for  the  carrying  on  of  the 
business  of  the  company,  which  were  prohibited  by  the  Extra-Provincial 
Corporations  Licensing  Act,  63  Viet.  (O. ) ch.  24,  sec.  6,  and  were  illegal 
and  not  recognisable  or  enforceable  in  any  Court  so  long  as  the  illegality 
continued.  By  sec.  58  of  the  Bills  of  Exchange  Act,  the  burden  was  cast 
upon  the  plaintiffs  to  shew  that  they  had  given  value  in  good  faith,  i.e., 
without  notice  of  the  illegality;  and  that  burden  the  plaintiffs  had  not 
discharged. 

Per  Middleton,  J.,  semhle,  that  the  warranty  of  the  capacity  to  indorse 
precluded  the  defendants  from  setting  up  this  illegality.  “Capacity  to 
indorse”  means  the  ability  to  transfer  a valid  title  to  the  indorsee,  and 
covers  compliance  with  all  local  laws  necessary  to  make  this  indorse- 
ment effectual. 

But  held,  per  curiam,  that  a license  issued  to  the  foreign  company,  after 
the  making  of  the  notes,  but  before  action,  had  a retroactive  effect,  re- 
moved the  illegality,  and  enabled  the  plaintiffs  to  maintain  the  action. 


Actions  upon  promissory  notes  made  by  the  defendants 
respectively  to  the  International  Snow  Plow  Manufacturing  Com- 
pany, and  indorsed  by  persons  assuming  to  act  as  officers  of  that 
company  to  the  plaintiffs.  The  notes  were  given  in  payment 
for  shares  of  the  capital  stock  of  the  company  disposed  of  by 
these  same  persons  in  Ontario. 

The  defences  set  up  by  the  defendants  were: — 

(1)  That  the  notes  were  obtained  by  misrepresentation. 

(2)  That  the  plaintiffs  were  not  holders  in  due  course. 

(3)  That  the  plaintiffs  acquired  no  title  by  the  indorsement 
of  the  notes  to  them  by  the  persons  above  referred  to. 

(4)  That  the  company  having  no  license  to  carry  on  business 
in  Ontario,  their  doing  so  was  illegal,  and  the  plaintiffs,  claiming 
under  the  company,  were  affected  by  the  illegality. 

May  4 and  5,  1909.  The  trial  of  the  action  was  begun  before 
Riddell,  J.,  without  a jury  at  Stratford,  and  evidence  was 
afterwards  taken  upon  commission  and  so  completed. 

G.  G.  McPherson,  K.C.,  for  the  plaintiffs. 

R.  S.  Robertson,  for  the  defendants  Rogers  and  Simpson. 

F.  H.  Thompson,  K.C.,  for  the  defendant  Hackwell. 

September  24,  1910.  Riddell,  J.: — Further  consideration  has 
not  modified  my  impression  of  the  facts  as  expressed  at  the 
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trial;  and  I am  unable  to  see  that  any  substantial  or  legal  de- 
fence has  been  made  out. 

There  will  be  judgment  for  the  plaintiffs  in  each  case  for  the 
amount  sued  for,  interest  and  costs,  including  the  costs  of  a com- 
mission to  Manitoba. 

The  defendants  appealed  from  the  judgment  of  Riddell,  J. 

November  16  and  17,  1910.  The  appeal  was  heard  by  a Divi- 
sional Court  composed  of  Boyd,  C.,  Latchford  and  Middleton, 
JJ. 

F.  H.  Thompson^  K.C.,  for  the  defendant  Hackwell.  The 
company  whose  so-called  officers  assumed  to  indorse  the  notes 
sued  upon  to  the  plaintiffs  is  alleged  to  have  obtained  a charter 
in  Oklahoma,  U.SA.,  but  the  charter  is  not  proved,  and,  at  all 
events,  the  company  was  not  licensed  lo  do  business  in  this  Pro- 
vince. The  indorsement  was  not  authorised  under  sec.  49  of 
the  Bills  of  Exchange  Act.  No  prospectus  was  filed  by  the 
company,  as  required  by  our  law,  and  the  alleged  appointment 
of  officers  was  invalid,  as  no  general  notice  was  given  to  the  share- 
holders. The  plaintiffs  have  not  discharged  the  onus  which  is 
cast  upon  them  by  sec.  58  of  the  Bills  of  Exchange  Act  to  shew 
that  they  were  holders  in  due  course,  without  notice  that  the 
notes  were  affected  with  illegality.  At  most  the  plaintiffs  held 
the  notes  merely  as  pledgees,  and  not  as  indorsees,  and  it  is 
submitted  that  the  hypothecation  agreement  does  not  cover 
these  securities,  which  were  held  for  collection  only.  The  pro- 
perty in  the  notes  did  not  pass  to  the  plaintiffs,  who  were  merely 
entitled  to  credit  any  moneys  collected  on  the  company’s  account. 
It  is  further  submitted  that  the  dealing  of  the  plaintiffs  with 
the  notes  is  illegal  under  63  Viet.  ch.  24,  sec.  6,  and  that  this 
illegality  affects  the  whole  course  of  the  company’s  business 
in  connection  with  their  sale  of  stock  and  their  dealings  with 
the  plaintiffs  in  relation  thereto:  Jenks  v.  Doran  (1880),  5 A.R. 
558,  562. 

R.  S.  Robertson,  for  the  defendants  Rogers  and  Simpson, 
adopted  the  arguments  urged  by  counsel  for  the  defendant  Hack- 
well,  and  argued  that  the  defendants  had  been  actually  defrauded 
in  connection  with  their  transactions  with  the  company,  re- 
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ferring  to  the  following  authorities:  Smith  v.  Chadwick  (1882), 
20  Ch.D.  27,  44;  Arnison  v.  Smith  41  Ch.D.  348,  369; 

Smith  V.  Kay  (1859),  7 H.L.C.  750.  , There  was  no  proper  in- 
dorsement of  the  notes,  as  the  company  had  no  de  facto  officers, 
and  no  meeting  of  the  company  could  be  held  outside  of  the 
United  States. 

G.  G.  McPherson,  K.C.,  and  Glyn  Osier,  for  the  plaintiffs, 
argued  that  the  alleged  irregularities  in  connection  with  the 
meetings  of  the  company  did  not  affect  the  plaintiffs  as  trans- 
ferees of  the  notes:  Royal  British  Bank  v.  Turquand  (1856),  6 
E.  & B.  327.  The  plaintiffs,  as  holders  in  due  course  of  the  notes 
in  question,  are  protected  under  sec.  58  (2)  of  the  Bills  of  Ex- 
change Act,  as  the  shifting  of  the  onus  which  under  that  section 
obtains  in  case  of  fraud,  duress,  etc.,  does  not  apply  to  a mere 
alleged  want  of  consideration.  The  objection  as  to  there  being 
no  license  to  the  company  to  do  business  on  Ontario  is  cured 
by  the  subsequent  issue  of  the  license,  which  would  enable  the 
company,  and,  d fortiori,  the  plaintiffs,  to  maintain  an  action. 
As  to  the  attack  on  the  regularity  of  the  indorsement,  reference 
was  made  to  sec.  185  of  the  Bills  of  Exchange  Act,  and  especially 
to  the  significance  of  the  word  “then”  in  clause  (5)  of  that  sec- 
tion; also  to  Palmer’s  Company  Precedents,  part  I.,  10th  ed., 
p.  73,  and  cases  there  cited,  especially  Mahony  v.  East  Holyford 
Mining  Co.  (1875),  L.R.  7 H.L.  869,  which  was  followed  in 
County  of  Gloucester  Bank  v.  Rudry  Merthyr,  etc..  Colliery  Co., 
[1895]  1 Ch.  629.  The  use  of  the  word  “Limited”  on  the  notes 
is  merely  a case  of  falsa  demonstratio — there  is  sufficient  certainty 
as  to  the  company  indicated,  and  a party  taking  the  notes  is 
not  put  on  inquiry.  If  the  company  is  non-existent,  the  makers 
of  the  notes  are  put  on  the  other  horn  of  a dilemma,  as  in  that 
case,  under  sec.  21  of  the  Bills  of  Exchange  Act,  the  notes  may  be 
treated  as  payable  to  bearer. 

Thompson,  in  reply,  argued  that  the  Mahony  and  Gloucester 
cases  were  not  in  point,  as  in  these  cases  there  were  de  jure  offices, 
which  might  be  filled  by  de  facto  officers,  but  here  no  such  office 
ever  existed. 

[The  argument  closed  at  this  point  on  the  17th  November, 
1910,  but  the  Court  subsequently  directed  that  the  case  should 
be  re-argued  on  the  point  only  as  to  the  effect  of  the  company 
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having  no  license  to  do  business  in  Ontario  prior  to  and  at  the 
time  the  notes  were  given.  The  argument  on  this  point  took 
place  on  the  16th  January,  1911.] 

Glyn  Osier,  for  the  plaintiffs.  The  statute  63  Viet.  ch.  24 
is  for  the  protection  of  revenue  only.  Its  object  is  not  to  render 
things  done  without  the  license  illegal,  but  simply  to  prescribe 
a penalty  for  failure  to  obtain  one.  If  on  the  day  of  trial  the 
license  is  produced,  everything  done  before  obtaining  it  should 
be  presumed  to  be  regular,  the  license  being  retroactive.  The 
only  effect  of  sec.  6,  read  in  connection  with  sec.  14,  is  to  pre- 
vent the  company  maintaining  an  action  so  long  as  it  remains 
unlicensed.  Unless  this  case  comes  within  the  class  of  cases 
covered  by  the  Gaming  Acts,  and  is  on  that  account  wholly 
illegal,  the  defendants  cannot  succeed.  Under  sec.  58  (2)  of 
the  Bills  of  Exchange  Act,  the  plaintiffs  are  primd  facie  deemed 
to  be  holders  in  due  course,  and  the  notes  in  question  cannot 
be  said  to  be  affected  with  illegality,  as  the  evidence  shews  that 
value  was  given  for  them  in  good  faith:  Anson  on  Contracts, 
11th  ed.,  p.  204  et  seq.  Under  sec.  185  (b)  of  the  same  Act,  the 
defendants  are  precluded  from  denying  the  capacity  of  the  payee 
to  indorse.  Apart  from  the  rights  of  the  plaintiffs  as  holders 
in  due  course,  and  considering  them  as  assignees  of  a chose  in 
action,  they  cannot  be  in  a worse  position  than  their  assignors, 
who  would  be  entitled  to  sue  on  the  notes. 

F.  H.  Thompson,  K.C.,  for  the  defendant  Hackwell.  It  is 
submitted  that  the  question  under  the  statute  is  simply  whether 
sec.  6 prohibits  the  transactions  in  question,  or  is  merely  for 
the  purpose  of  extracting  revenue.  In  our  view,  the  object  of 
the  statute  is  to  protect  the  public,  and  to  exercise  control  over 
foreign  corporations  by  putting  them  on  the  same  plane  with 
home  companies,  which  must  obtain  a charter  before  they  can 
transact  business.  The  company  had  no  right  to  do  business 
till  it  obtained  a license,  and  transactions  entered  into  before 
it  was  obtained  are,  therefore,  illegal.  The  curative  section  (14) 
cannot  be  extended  beyond  its  precise  terms,  and  “such  action’’ 
means  action  by  the  company.  Where  the  company  is  the  holder, 
the  disability  may  be  removed  by  the  section,  but  this  cannot 
be  extended  to  third  parties.  The  following  cases  were  referred 
to:  Canadian  Pacific  R.W.  Co.  v.  Western  Union  Telegraph  Co. 
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(1889),  17  S.C.R.  151;  International  Text-Book  Co.  v.  Brown 
(1907),  13  O.L.R.  644;  Ireland  v.  Andrews  (1904),  6 Terr.  L.R. 
66,  69. 

R.  S.  Robertson,  for  the  defendants  Simpson  and  Rogers, 
argued  that  the  estoppel  claimed  under  sec.  185  of  the  Bills  of 
Exchange  Act  cannot  be  invoked  to  support  an  illegality.  The 
case  is  like  that  of  a note  given  to  pay  a gambling  debt.  As  to 
the  question  of  the  license,  it  is  submitted  that,  when  you  find 
a direct  prohibition  such  as  is  contained  in  sec.  6 of  the  Act, 
everything  done  in  contravention  of  the  prohibition  is  illegal: 
Cope  V.  Rowlands  (1836),  2 M.  & W.  149.  He  also  referred  to 
the  following  cases:  In  re  Robinson,  Clarkson  v.  Robinson,  [1910] 
2 Ch.  571;  Bonnard  v.  Dott,  [1906]  1 Ch.  740;  Victorian  Daylesford 
Syndicate  v.  Dott,  [1905]  2 Ch.  624;  Whiteman  v.  Sadler,  [1910] 
A.C.  514;  Fergusson  v.  Norman  (1838),  5 Bing.  N.C.  76.  It 
is  not  necessary  that  a statute  should  expressly  declare  an  act 
to  be  illegal,  if  it  prohibits  such  an  act:  Hardcastle’s  Statute 
Law,  3rd  ed.,  p.  251;  Craies  on  Statute  Law,  p.  223. 

J.  R.  Cartwright,  K.C.,  for  the  Attorney-General  for  Ontario, 
argued  that  the  company  did  not  put  itself  in  a position  to  do 
business  in  this  Province,  and  it  had  also  violated  the  Act  respect- 
ing Prospectuses,  6 Edw.  VII.  ch.  27,  sec.  2 (2).  This  case  was, 
therefore,  brought  within  sec.  58  (2)  of  the  Bills  of  Exchange 
Act,  and  the  plaintiffs  were  put  upon  inquiry  and  affected  by 
notice  of  the  illegality. 

Osier,  in  reply,  argued  that  the  Ireland  case  only  applied  where 
the  security  was  taken  with  notice  of  illegality,  which  is  not  the 
case  here.  The  plaintiffs  presumed  that  the  company  had  taken 
out  a license.  In  order  to  avail  themselves  of  the  argument  as 
to  there  being  no  estoppel  under  sec.  185  of  the  Bills  of  Exchange 
Act,  the  defendants  must  first  shew  that  the  transaction  was 
illegal,  not  merely  prohibited.  This  was  a void  contract,  not 
an  illegal  one,  and  only  void  during  the  time  while  there  was  no 
license.  In  the  cases  under  the  English  Usury  Act,  the  con- 
tracts had  been  declared  absolutely  illegal. 

January  20.  Boyd,  C.: — This  action*  is  by  the  bank,  plain- 
tiffs, as  holders  of  a promissory  note  made  by  the  defendant  to 

* The  Chancellor’s  judgment  deals  directly  with  Canadian  Bank  of 
Commerce  v.  Rogers,  and  applies  to  the  other  two  actions  as  well. 
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the  International  Snow  Plow  Manufacturing  Company,  and  in- 
dorsed by  the  de  facto  officers  of  the  company  to  the  bank.  The 
company  was  a foreign  company,  incorporated  at  Oklahoma, 

U. S.A.,  and  had  obtained  no  license  to  do  business  in  Ontario 
prior  to  and  at  the  time  this  note  was  given.  The  note  was 
given  in  payment  for  shares  of  the  stock  of  the  company  dis- 
posed of  by  the  de  facto  officers  of  the  company  in  Ontario.  The 
giving  of  the  note  and  the  negotiation  of  it  with  the  bank  are 
both  matters  done  in  or  for  the  carrying  on  of  the  business  of  the 
company,  which  were  prohibited  by  the  statute  63  Viet.  (0.)  ch. 
24,  sec.  6 — this  corporation  falling  under  class  IX.  mentioned  in 
the  statute.  Being  in  violation  of  the  statute,  they  were,  in 
my  opinion,  illegal,  and  not  recognisable  or  enforceable  in  any 
Court  so  long  as  the  illegality  continued.  The  Act  provides 
for  the  removal  of  the  illegality  by  the  procurement  of  a license, 
which  is  made  to  retroact  so  as  to  validate  what  has  been  done 
in  violation  of  the  Act.  In  this  case  the  disability  to  sue  which 
attached  to  the  company  in  respect  of  the  promissory  note  was 
removed  by  its  transfer  to  the  bank,  if  the  bank  had  no  notice  or 
reasonable  ground  to  believe  that  the  illegality  existed.  No 
doubt,  the  defendant,  as  maker  of  the  note,  is,  by  sec.  185  of 
the  Bills  of  Exchange  Act,  R.S.C.  1906,  ch.  119,  precluded  from 
denying  to  a holder  in  due  course  the  existence  of  the  payee  and 
his  then  capacity  to  indorse.  But  that  is  to  be  read  with  sec.  58 
(made  applicable  to  notes  by  sec.  186),  that  if  in  an  action  it  is 
proved  that  the  instrument  is  affected  with  illegality  the  burden 
of  proof  is  cast  upon  the  plaintiff  to  shew  that  he  has  given  value 
in  good  faith  {i.e.,  without  notice  of  the  illegality).  That  burden 
I do  not  think  the  plaintiffs  have  discharged  in  this  case;  but, 
as  I agree  with  my  brother  Middleton  on  the  curative  and  retro- 
active effect  of  the  license  issued  to  the  foreign  corporation  before 
action,  the  result  is  that,  as  the  illegality  has  been  removed, 
there  is  no  obstacle  on  that  ground  to  the  plaintiffs’  right  to  re- 
cover. 

The  legal  effect  of  the  language  used  in  the  Extra-Provincial 
Corporations  Licensing  Act  has  been  fully  considered  on  the  like 
legislation  in  British  Columbia  in  Northwestern  Construction  Co. 

V.  Young  (1908),  13  B.C.R.  297,  and  also  the  effect  of  such  legis- 
lation on  negotiable  securities  in  Williams  v.  Cheney  (1857), 
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8 Gray  206.  The  same  conclusion  as  in  this  American  case  is 
reached  by  Newlands,  J.,  in  Ireland  v.  Andrews,  6 Terr.  L.R. 
66,  with  which  I agree. 

I cannot  usefully  add  anything  to  what  is  said  by  my  brother 
on  the  liability  of  the  defendant.  The  bank,  as  holders  in  due 
course,  are  not  affected  by  the  various  irregularities  and  mis- 
representations which  might  be  validly  invoked  were  the  action 
by  the  foreign  corporation.  Though  this  case  is  one  of  extreme 
hardship  on  the  defendant,  yet  I can  find  no  legal  reason  for 
exempting  him  from  payment. 

The  judgment  should  be  affirmed  with  costs. 

Latchford,  j.: — I agree. 

Middleton,  J.: — By  the  law  of  Oklahoma  a private  corpora- 
tion can  be  formed  by  the  association  of  three  or  more  persons 
who  file  articles  of  incorporation  with  the  Secretary  of  State, 
which  articles  set  forth  the  name  of  the  corporation,  the  pur- 
pose for  which  it  is  formed,  its  principal  place  of  business,  time 
of  existence,  number  of  its  directors,  the  names  and  residences 
of  those  who  are  to  serve  until  the  permanent  organisation,  the 
amount  of  capital  stock,  and  how  divided.  Upon  these  articles 
being  filed,  the  Secretary  of  State  shall  issue  a certificate  of 
filing,  and  thereupon  the  persons  signing  the  articles  and  their 
associates  and  successors  shall  be  a body  corporate  with  wide 
general  powers  (sec.  1003).  By-laws  must  be  adopted  within 
one  month  after  incorporation.  These  by-laws  may  be  adopted 
either  at  a meeting  or  by  the  written  assent  of  two-thirds  of  the 
members  if  no  capital  stock,  or  of  the  holders  of  two-thirds  of 
the  stock  if  there  is  stock  (sec.  1004). 

The  by-laws,  inter  alia,  may  provide  for  the  time,  place,  and 
manner  of  calling  and  conducting  meetings,  the  time  of  the  annual 
election  of  directors,  and  the  compensation  and  duties  of  officers. 
The  powers  of  the  company  must  be  exercised  and  controlled  by 
a board  of  not  less  than  three  nor  more  than  eleven  directors. 
Stockholders  and  directors  must  meet  at  its  office  or  principal 
place  of  business. 

Pursuant  to  this  Act,  J.  W.  Mobray,  E.  J.  Litt,  and  G.  V. 
Pattison  filed  articles  of  incorporation  of  the  International  Snow 
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Plow  Manufacturing  Company  with  the  Secretary  of  State, 
stating  the  principal  place  of  business  to  be  Guthrie,  Oklahoma, 
‘‘and  some  point  yet  to  be  named  where  meetings  of  the  corpora- 
tion can  be  held.’’  The  three  corporators  are  named  as  directors, 
and  the  capital  is  stated  to  be  $250,000,  in  shares  of  $1  each. 
These  articles  are  dated  the  15th  June,  1906,  and  were  filed  on 
the  17th  July,  1906.  No  meeting  was  held  in  Oklahoma,  but 
Mobray  and  Litt  met  in  Buffalo,  and,  having  purchased  “The 
Interstate  Corporation  Record,  combining  in  one  volume  in  proper 
order  printed  by-laws  with  forms  and  records  necessary  in  orga- 
nising a corporation,”  on  the  23rd  July,  1906,  proceeded  to  fill 
in  these  printed  forms,  without  any  notice  to  Pattison,  the  third 
member  of  the  corporation.  This  so-called  record  shews  that 
Mobray  and  Litt,  after  having  called  themselves  to  order,  elected 
themselves  directors  for  a year,  and  then  adjourned.  Mobray 
acted  as  chairman  and  Litt  as  secretary.  The  two  then  met  in 
their  capacity  of  directors,  and  Mobray  was  made  president 
and  Litt  was  elected  to  the  offices  of  secretary  and  treasurer. 
This  convenient  printed  blank  then  contains  a number  of  reso- 
lutions in  which  the  blank  spaces  are  not  filled  in — inter  alia, 
the  appointment  of  a committee  on  by-laws;  and  the  adoption 
of  a seal,  of  which  the  description  remains  a blank.  These 
minutes  are  signed  by  both.  The  blank  draft  of  by-laws  is  not 
completed  or  signed. 

Stock  to  the  amount  of  $63,000  each  ($126,000  in  all)  was 
on  the  4th  September  allotted  to  Messrs.  Mobray  and  Litt  as 
fully  paid-up.  Exactly  how  this  was  done  does  not  appear, 
and  subscriptions  were  obtained  from  eighteen  others,  for  various 
amounts,  ranging  from  $5  to  $200,  in  all  amounting  to  $1,650. 
This  $1,650  is  recorded  as  paid,  but  the  payment  is  in  each  case 
by  note. 

The  first  annual  meeting  was  then  held  at  Stratford  on  the 
22nd  September.  In  addition  to  Messrs.  Mobray  and  Litt, 
there  were  present  some  nine  other  stockholders.  Eleven  directors 
were  elected,  i.e.,  those  present  (except  Mr.  Gunn)  and  Mr. 
Darling.  The  general  manager,  Mr.  Mobray,  was  voted  an 
annual  salary  of  $1,500,  and  Mr.  Litt,  the  secretary-treasurer, 
of  $1,000.  Mr.  Gunn,  who  had  been  omitted  from  the  direc- 
torate, was  made  vice-president  at  the  directors’  meeting  held 
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immediately  after  adjournment.  The  directors  did  not  meet 
again  till  the  22nd  February,  1907,  but  in  the  meantime  some 
one  had  been  active,  as  the  list  of . shareholders  had  increased 
from  twenty  to  two  hundred  and  sixty-seven,  all  the  stock  being 
paid  by  note. 

In  October  or  November  some  of  these  notes  were  discounted 
with  the  bank,  and  on  the  13th  November,  1906,  a “general 
letter  of  hypothecation’’  was  executed  in  the  name  of  the  com- 
pany by  Mobray  and  Litt — a corporate  seal  being  attached. 

A document  bearing  date  the  20th  September,  1906,  attested 
by  Messrs.  Mobray,  Litt,  and  Gunn,  certifies  that  a resolution 
was  passed  by  the  directors  on  that  day,  and  is  duly  recorded 
in  the  minute  book  of  the  company.  Either  this  document  or 
the  minutes  may  be  erroneously  dated,  as  Mr.  Gunn  only  became 
vice-president  of  the  company  on  the  22nd;  but,  no  matter 
what  the  date,  the  certificate  is  untrue,  as  no  such  resolution 
appears  of  record.  Under  this  resolution  Messrs.  Mobray  and 
Litt  are  authorised  to  draw,  accept,  sign,  and  make  all  bills, 
notes,  and  cheques,  and  to  borrow  money  from  the  bank,  and 
to  deposit  as  security  all  notes,  etc.,  of  the  company,  and  for 
that  purpose  to  indorse  them  to  the  bank. 

The  bank  advanced  money  on  these  notes,  and,  subject  to 
the  matters  to  be  discussed,  undoubtedly  became  holders  in  due 
course. 

In  these  actions,  brought  upon  certain  notes,  payment  is 
resisted,  upon  the  grounds: — 

(1)  That  the  notes  were  obtained  by  misrepresentation. 

(2)  And  that  the  bank  are  not  holders  in  due  course. 

(3)  The  bank,  it  is  said,  acquired  no  title  by  the  indorse- 
ment of  Messrs.  Mobray  and  Litt  in  the  name  of  the  company. 

(4)  The  company  having  no  license  to  carry  on  business  in 
Ontario,  the  action  cannot  be  maintained,  as  the  bank,  claiming 
under  the  company,  are  affected  by  the  illegality. 

Passing  over  the  first  ground,  which  will  involve  considera- 
tion of  the  facts  of  each  case,  and  which  may  not  be  material 
in  view  of  the  other  grounds,  it  is  said  the  bank  cannot  claim 
the  status  of  holders  in  due  course,  as  the  notes  were  merely 
“pledged.”  This  is  not  so  in  fact.  The  notes  were  indorsed 
by  the  company  generally  (assuming  for  the  present  the  validity 
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of  the  indorsement)  and  lodged  with  the  bank,  and,  while  not 
discounted,  they  were  held  by  the  bank  under  the  terms  of  the 
document  of  the  13th  November,  upon  the  faith  of  which  ad- 
vances were  made,  and  which  entitles  the  bank  to  resort  to  all 
notes  held  by  it  on  the  customer’s  account  for  payment  of  the 
balance  due  upon  advances  made.  No  advance  was  made  at 
the  time  of  the  deposit  of  each  particular  note  in' this  collateral 
account  (or,  if  so,  the  fact  is  not  shewn),  but  the  balance  due 
the  bank  exceeds  the  amount  due  on  these  notes.  The  lien  thus 
conferred  makes  the  bank  a holder  for  value  (sec.  54  (2)). 

Then  it  is  said  that  the  indorsement  was  a nullity  and  con- 
ferred no  title  at  all.  Mobray  and  Litt  were  not  the  company. 
When  they  met  in  Buffalo,  they  had  no  more  right  to  call  their 
meeting  a meeting  of  the  International  Snow  Plow  Manufac- 
turing Company  than  a meeting  of  the  shareholders  of  the 
Bank  of  Commerce.  Their  action  in  creating  the  offices,  as  well 
as  in  filling  them,  was  of  no  effect  whatever. 

Mobray  and  Litt  were  not  strangers  to  the  Oklahoma  com- 
pany. They  were  two  out  of  three  of  its  members.  The  third, 
it  was  said,  was  the  solicitor  who  incorporated  the  company  for 
them.  They  assumed  to  act  as  and  for  the  whole  body — the 
three.  Under  the  law,  as  two-thirds  of  the  membership,  they 
could  make  the  initial  code  of  by-laws  without  any  meeting. 
What  was  done  cannot  be  regarded  as  absolutely  void  and  non- 
existent. 

Then  the  Stratford  meeting  must  not  be  ignored — one  of 
these  defendants  was  present  and  became  a director.  He  cannot 
say  a director  of  nothing.  Then  all  the  defendants  made  the 
notes  payable  to  the  company — they,  by  making  these,  are  pre- 
cluded from  denying  to  a holder  in  due  course  the  existence  of 
the  payee  and  its  then  capacity  to  indorse  (sec.  185  (5)).  This 
wipes  out  any  defences  based  upon  the  irregularity  of  the 
organisation  of  the  company.  It  is  too  narrow  a construction 
to  limit  this  clause  to  the  existence  in  an  embryonic  state 
of  an  unorganised  company  in  Oklahoma.  The  defendants 
were  becoming  shareholders  in  a company  carrying  on  business, 
in  a way,  in  Stratford,  and  represented  by  Messrs.  Mobray  and 
Litt,  and  it  was  this  apparent  organisation  for  which  the  makers 
of  these  notes  are  called  upon  to  vouch  by  the  statute  in  ques- 
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tion — business  necessity  abundantly  justifies  the  policy  of  the 
Act. 

The  ^‘capacity  to  indorse”  also  is^to  be  presumed.  This 
means,  in  case  of  a company,  that  the  company  has  officers  who 
can  indorse,  for  only  through  officers  or  agents  can  a company 
exercise  this  function.  This  brings  the  case  within  Royal  British 
Bank  v.  Turquand,  6 E.  & B.  327,  and  the  cases  following  it,  col- 
lected in  Palmer,  8th  ed.,  p.  42. 

If  this  view  is  not  right,  and  the  Oklahoma  company  is  still 
unorganised,  then  the  company  into  which  fche  defendants  sought 
admission  and  to  which  the  bank  lent  its  money  was  a fictitious 
or  non-existent  body,  and  the  notes  became  payable  to  bearer, 
and  the  defendants  are  liable  (sec.  20  (5)). 

If  the  result  is  that  the  company  never  has  been  in  any  way 
incorporated — the  assumption  of  Mobray  and  Litt  that  they 
represented  the  Oklahoma  company  and  completed  its  organisa- 
tion being  unfounded — then  the  defendants  and  their  associates 
may  have  become  liable  as  an  unincorporated  body  carrying 
on  business  under  the  name  of  the  company,  and  in  that  event 
their  liability  would  be  greater  than  that  now  alleged  by  the 
plaintiffs. 

There  remains  the  question  of  the  effect  of  the  absence  of 
an  Ontario  license.  I am  inclined  to  think  that  the  warranty 
of  the  capacity  to  indorse  precludes  the  defendants  from  setting 
this  up.  ^‘Capacity  to  indorse”  means  the  ability  to  transfer 
a valid  title  to  the  indorsee,  and  covers  compliance  with  all  local 
laws  necessary  to  make  this  indorsement  effectual. 

I am  prepared,  however,  to  rest  my  judgment  upon  the  con- 
struction of  the  statute  and  the  effect  of  the  license  issued  after 
the  making  of  the  notes  and  before  action. 

By  sec.  6 (63  Viet.  ch.  24),  no  extra-provincial  company  shall 
carry  on  business  within  Ontario  without  a license. 

By  sec.  14  a penalty  is  imposed,  and,  in  addition,  the  com- 
pany, so  long  as  it  remains  unlicensed,  shall  not  be  capable  of 
maintaining  any  action  upon  any  contract  made  in  contraven- 
tion of  sec.  6. 

Upon  the  granting  of  a license  any  such  action  may  be  main- 
tained as  though  a license  had  been  duly  obtained.  I think  the 
statute  prescribes  the  penalty  attaching  to  the  failure  to  obtain 
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a license,  and  that  the  right  to  sue,  given  when  the  license  is  ob- 
tained, is  a right  to  sue  effectually,  as  though  there  had  been 
no  offence  against  the  statute  in  the  first  place.  It  cannot  have 
been  the  intention  of  the  Legislature  to  give  a mere  illusory  effect 
to  the  condonation  by  the  subsequent  license,  and  to  leave  the 
defejice  of  illegality  still  open  to  the  defendant.  The  statute 
is  coercive;  and,  to  compel  the  issue  of  the  license,  the  remedy 
of  the  company  is  suspended  until  obedience  is  yielded,  when 
full  right  to  enforce  the  contracts  made  is  given.  It  is  said  that 
the  right  is  only  given  to  the  company — this  is  too  narrow.  What- 
ever right  is  taken  away  or  suspended  by  the  statute,  as  the  effect 
of  disobedience,  is  restored  upon  obedience.  Little  is  gained 
by  attempting  to  deal  with  cases  upon  other  statutes;  the  effect 
of  this  statute  can  be  gathered  from  its  own  provisions. 

The  appeal  thus  fails  in  all  aspects,  and  must  be  dismissed 
with  costs. 

Upon  the  question  of  fact  not  necessary  to  be  dealt  with,  in 
my  view  the  defendants  would  probably  have  great  difficulty. 
They  seem  to  have  been  carried  away  by  the  optimism  of  the 
promoters,  and  to  have  assumed  their  obligations  very  lightly. 
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Long  v.  Smith.  d.  c. 

1911 

Contract — Sale  of  Goods — Written  Agreement — Oral  Evidence  of  Con-  

dition  upon  tvhich  Contract  Entered  into — Admissibility — Acknow-  j^n.  21. 

ledgment  that  Writing  Contained  whole  Agreement — Printed  Form — 

Deceitful  Representation  as  to  Fair  Value  of  Goods — Oral  Promise  to 
Accept  Return — Protection  of  Purchaser. 

In  an  action  for  tlie  balance  of  the  price  of  a piano  sold  by  the  plaintiff 
to  the  defendant,  it  was  found  by  the  trial  Judge  that  the  printed  con- 
tract of  purchase  and  sale  was  signed  by  the  defendant  upon  an  oral 
undertaking  given  by  the  plaintiff,  that,  if  the  defendant  should  find  that 
the  piano  was  not  worth  the  price  asked,  $575 — if  he  should  find  it  was 
overcharged  and  not  worth  that  money — the  plaintiff'  would  take  back 
the  piano  and  refund  $10  which  the  defendant  had  paid  on  account.  The 
defendant  knew  nothing  about  pianos  or  their  value,  and  trusted  entirely 
to  the  plaintiff,  who  dealt  in  them  and  kneAV  all  about  their  cost  and 
worth.  In  a day  or  two  after  the  sale,  the  defendant  discovered  that 
the  worth  of  the  piano  was  about  $400,  and  sent  it  back  to  the  plain- 
tiff. At  the  bottom  of  the  printed  document  were  these  words : “This 
contract  contains  the  whole  agreement  between  myself  and”  (the  plain- 
tiff). This  form  of  expression  was  referable  to  the  fact  that  the  printed 
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j)^  form  was  intended  for  the  use  of  the  plaintiff’s  agents ; but  this  con- 

tract was  made  direct  with  the  plaintiff  himself:  — 

1911  Held,  that  this  assertion  as  to  the  whole  being  in  writing  could  not  be  used 

as  an  instrument  of  fraud;  the  plaintiff  could  not  ignore  the  means  by 

Long  which  he  obtained  the  contract  sued  upon,  falsify  his  own  undertaking, 

and,  by  the  help  of  the  Court,  fasten  an  unqualified  engagement  on  the 
Smith.  defendant. 

Held,  also,  that  parol  evidence  was  admissible  to  prove  the  existence  of  a 
collateral  agreement  in  the  nature  of  a condition  upon  which  the  con- 
tract sued  upon  was  entered  into  by  the  defendant.  Evidence  may  be 
given  of  a prior  or  a contemporaneous  oral  agreement  which  constitutes 
a condition  upon  which  the  performance  of  the  written  agreement  is  to 
depend.  The  oral  evidence  may  be  such  as  to  affect  the  performance  of 
the  written  agreement,  by  shewing  that  it  is  not  to  be  operative  till  the 
condition  is  complied  with. 

Henderson  v.  Arthur,  [1907]  1 K.B.  10,  12,  and  Lindley  v.  Lacey  (1864), 
17  C.B.N.S.  578,  587,  specially  referred  to. 

Held,  also,  that  there  was  a deceitful  representation  as  to  the  fair  and 
reasonable  value  of  the  piano — a matter  well  known  to  the  seller,  but 
not  to  the  purchaser — and  the  prudence  of  the  purchaser  laid  asleep  by 
the  promise;  and,  though  this  was  not  in  writing,  it  might  be  relied 
upon  to  protect  the  purchaser  when  sued  for  the  price. 

Dohell  V.  Stevens  (1825),  3 B.  & C.  623,  Ellis  v.  Ahell  (1884),  10  A.B.  226, 
256,  257,  and  Ontario  Ladies’  College  v.  Kendry  (1905),  10  O.L.B.  324, 
specially  referred  to. 

Wemple  v.  Knopf  (1870),  15  Minn.  440,  distinguished. 

Judgment  of  Denton,  Jun.  Co.  C.J.  of  York,  affirmed. 


Appeal  by  the  plaintiff  from  the  judgment  of  Denton,  Jun. 
Co.  C.J.,  dismissing  an  action  brought  in  the  County  Court  of 
the  County  of  York,  to  recover  S565,  the  balance  of  the  price 
of  a Karn  piano  sold  by  the  plaintiff  to  the  defendant  under  a 
written  contract.  The  sale-price  was  $575,  and  $10  was  paid 
on  account. 

The  County  Court  Judge  found  the  facts  as  follows: — 

On  Saturday  the  23rd  April,  1910,  the  defendant,  accom- 
panied by  one  Yolles,  went  to  the  plaintiff’s  ware-rooms  for  the 
purpose  of  looking  at,  and  perhaps  buying,  a piano.  The  de- 
fendant was  not  acquainted  with  the  plaintiff  at  the  time,  and 
Yolles  went  with  the  defendant  to  introduce  him.  Two  pianos 
were  then  looked  at,  and  the  price  of  one  (the  piano  in  ques- 
tion) quoted  at  $650.  No  bargain  was  come  to  on  this  visit, 
but  the  defendant  said  he  would  go  out  and  bring  his  wife.  The 
defendant  went  out,  and  came  back  in  a short  time,  accompanied 
by  his  wife.  Neither  the  defendant  nor  his  wife  had  had  any 
experience  in  pianos.  They  knew  very  little  about  values  or 
prices.  At  this  second  interview  the  price  came  down  from 
$650  to  $575.  I find,  upon  the  evidence  (and  this  notwithstanding 
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the  denial  of  the  plaintiff  and  two  others  who  are  in  his  employ- 
ment), that  at  this  interview  the  defendant  expressed  a desire 
to  leave  the  matter  over  until  Monday,  when  he  would  bring 
in  an  expert  to  look  at  the  piano  on  his  behalf,  and  that  the 
plaintiff,  desirous  of  closing  a sale  there  and  then,  discouraged 
the  defendant  from  doing  this,  by  saying  that,  if  the  defendant 
did  this,  the  price  would  go  back  to  $650. 

I also  find  that,  at  this  interview,  the  plaintiff,  to  induce 
the  defendant  to  close  the  sale  and  sign  the  contract,  made  the 
representation  or  promise  to  the  defendant  that  he  could  take 
the  piano  at  $575,  on  the  terms  agreed  upon,  and  that,  if  the 
defendant  afterwards  found  that  he  had  been  overcharged,  or 
that  the  piano  was  not  satisfactory,  he  (the  defendant)  could 
return  it,  and  either  get  his  cash-deposit  back  or  exchange  the 
piano  for  another.  Both  the  defendant  and  his  wife  are  posi- 
tive in  their  statements  that  this  promise  was  made,  and  their 
evidence  is  corroborated  by  a disinterested  witness,  Yolles,  who 
heard  the  promise  made,  not,  it  is  true,  on  this  occasion,  but 
on  the  first  visit.  The  plaintiff  and  his  brother,  Frank  Long, 
and  another  employee  of  the  defendant,  all  of  whom  say  they 
were  present  when  the  contract  was  signed,  deny  that  any  such 
statement  or  promise  was  made.  I place  more  value  upon  the 
evidence  of  the  defendant  and  his  wife,  corroborated  by  Yolles, 
than  I do  on  that  of  the  plaintiff  and  his  witnesses. 

In  addition  to  this,  the  defendant  and  his  wife  both  say  that 
the  plaintiff  was  asked  to  add  this  provision  to  the  contract, 
and  that  the  plaintiff  replied  that  the  contract  was  on  a printed 
form,  which  he  could  not  alter;  but,  in  effect,  that  his  word 
could  be  relied  upon.  The  contract  in  question  was  then  signed; 
and,  of  course,  it  contains  no  such  promise  or  stipulation. 

The  piano  was  delivered  to  the  defendant,  who  retained  it 
some  two  or  three  weeks,  and  then  wrote  to  the  plaintiff  that 
it  was  not  satisfactory  and  that  he  would  return  it.  During 
these  two  or  three  weeks  the  defendant  had  the  piano  examined, 
and  satisfied  himself  that  he  had  been  charged  a great  deal  more 
than  it  was  reasonably  worth. 

The  defendant  sent  the  piano  back  to  the  plaintiff,  who 
refused  to  receive  it.  It  was  then  left  on  the  sidewalk  and  taken 
up  by  the  plaintiff  and  kept  by  him,  as  he  says,  in  storage.  . . . 
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It  is  of  importance  in  this  case  to  know  whether  the  price 
charged  for  the  piano  was  a reasonable  one.  . . . More 

especially  is  it  of  importance  in  this  case,  because  I find  that 
the  defendant  had  a right  to  return  the  piano  if  he  found  that 
he  had  been  overcharged. 

The  evidence  as  to  the  value  of  the  piano  is  also  conflicting. 


I considered  it  important  in  this  case  to  ascertain  what  the 
piano  had  cost  the  plaintiff,  or,  at  least,  what  the  manufacturers’ 
usual  charge  for  this  piano  was;  but  the  plaintiff  objected  to 
tell  the  Court,  and  he  was  not  compelled.  ...  I find  that, 
although  the  piano  in  question  was  well  built,  had  a good  action 
and  tone,  and  the  workmanship  was  good,  the  price  at  which 
it  was  sold  to  this  defendant  was,  in  the  circumstances,  an  over- 
charge. As  the  defendant  was  overcharged,  he  had  a right,  I 
find  on  the  evidence,  to  return  the  piano,  which  he  did.  . . . 

It  is  not  necessary  to  enter  into  any  discussion  as  to  whether 
the  inducement  held  out  by  the  plaintiff  to  the  defendant  to 
get  him  to  sign  the  contract  was  a representation  amounting  to 
a warranty,  or  a promise  made  to  him  upon  which  he  acted,  and 
whether  such  promise,  having  been  acted  upon,  amounts  to  a con- 
tract or  not.  It  is  sufficient  for  the  purpose  of  this  decision  to 
say  that  the  contract  in  question  was  entered  into  upon  a repre- 
sentation or  promise  made  by  the  plaintiff  that  the  defendant 
might  return  the  piano  if  he  found  that  he  had  been  overcharged 
or  that  it  was  not  satisfactory,  and  that  a situation  has  been 
thereby  created  which  prevents  the  plaintiff  from  recovering. 

The  plaintiff  objected  that,  as  the  contract  was  in  writing,  no 
evidence  could  be  adduced  to  alter  it.  While  it  is  true  that  a 
representation  cannot  be  superadded  to  a written  contract  by 
oral  testimony,  yet  if  it  can  be  shewn  that  the  contract  was 
induced  by  an  oral  representation  or  promise  made  by  one  of  the 
two  contracting  parties,  and  made  for  the  purpose  of  throwing 
the  other  contracting  party  off  his  guard,  and  obtaining  his  con- 
sent to  the  bargain,  this  is  a circumstance  altogether  collateral  to 
the  contract.  Such  oral  testimony  cannot  be  received  to  shew 
that  the  contract  itself  was  different  from  the  written  instrument, 
but  it  is  admissible  to  shew  that  the  assent  of  the  party  to  the 
contract  was  obtained  under  the  representation  or  promise  in 
question. 
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I agree  with  counsel  for  the  plaintiff  that,  where  a person 
has  signed  a written  contract,  the  Court  should  be  slow  in  be- 
lieving that  there  was  any  other  term  or  condition  in  or  sur- 
rounding the  contract  that  is  not  included  in  it.  But  in  this 
case  I have  no  hesitation  in  believing  the  evidence  of  the  defen- 
dant; and,  believing  it  as  I do,  I think  the  action  .fails  and  must 
be  dismissed  with  costs. 


D.  c. 

1911 

Long 

V. 

Smith. 

Denton, 

Jun.Co.C.J. 


January  18  and  19.  The  appeal  was  heard  by  a Divisional 
Court  composed  of  Boyd,  C.,  Latchfokd  and  Middleton,  JJ. 

W.  E.  Raney,  K.C.,  for  the  plaintiff.  Oral  evidence  cannot 
be  admitted  which  is  inconsistent  with  or  repugnant  to  the  terms 
of  a written  instrument.  The  writing  here  contained  the  whole 
contract,  as  was  plainly  stated  on  its  face;  and,  therefore,  oral 
testimony  should  not  be  admitted  of  a promise  by  the  plaintiff 
to  take  back  the  piano  if  the  defendant  found  that  he  was  over- 
charged: Henderson  v.  Arthur,  [1907]  1 K.B.  10,  13;  New  London 
Credit  Syndicate  Limited  v.  Neale,  [1898]  2 Q.B.  487;  McNeeley 
V.  McWilliams  (1886),  13  A.R.  324,  330;  Wemple  v.  Knopf  (1870), 
15  Minn.  440;  Am.  & Eng.  Encyc.  of  Law,  vol.  21,  p.  1090. 
There  was  no  fraudulent  misrepresentation  as  to  the  value  of 
the  piano:  Frye  v.  Milligan  (1885),  10  O.R.  509;  Seddon  v.  North 
Eastern  Salt  Co.,  [1905]  1 Ch.  326;  Leake’s  Law  of  Contracts, 
5th  ed.,  p.  259;  Buckley’s  Companies  Acts,  9th  ed.,  p.  92;  Chitty 
on  Contracts,  15th  ed.,  p.  669;  Anson  on  Contracts,  12th  ed., 
p.  186;  Shurie  v.  White  (1906),  12  O.L.R.  54.  This  was  a case 
of  a promise  or  contract,  not  a representation:  Maunsell  v. 
Hedges  (1854),  4 H.L.C.  1039,  1055,  1056. 

H.  J.  Macdonald,  for  the  defendant.  The  writing  was  not 
the  whole  contract,  and  parol  evidence  was  admissible  to  shew 
all  the  terms  of  the  contract,  one  of  which  was  the  oral  promise 
of  the  plaintiff  to  take  back  the  piano  if  the  defendant  found 
he  was  overcharged.  There  was  to  be  no  bargain  if  the  piano 
was  not  worth  the  price  stated  in  the  writing.  Evidence  may 
be  given  of  a prior  or  contemporaneous  oral  agreement  which 
constitutes  a condition  upon  which  the  performance  of  the  written 
agreement  is  to  depend:  Ontario  Ladies’  College  v.  Kendry  (1905), 
10  O.L.R.  324;  Ellis  v.  Ahell  (1884),  10  A.R.  226,  247,  249.  There 
was  deceitful  representation  as  to  the  value  of  the  piano:  Walters 
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V.  Morgan  (1861),  3 DeG.  F.  & J.  718,  724;  DeLassalle  v.  Guild- 
ford, [1901]  2 K.B.  215;  Phipson  on  Evidence,  4th  ed.,  p.  534; 
Chitty  on  Contracts,  15th  ed.,  p.  123. 

Raney,  in  reply. 

January  21.  The  judgment  of  the  Court  was  delivered  by 
Boyd,  C.: — The  County  Court  Judge  has  held,  and  it  is  well 
proved  in  evidence,  that  the  written  contract  was  signed  upon 
the  undertaking  given  by  the  plaintiff,  that,  if  the  defendant 
should  find  that  the  piano  was  not  worth  the  price  asked,  viz., 
$575 — that  if  he  should  find  it  was  overcharged  and  not  worth 
that  money — then  the  plaintiff  would  take  back  the  piano  and 
refund  the  $10  that  had  been  paid.  As  the  defendant  says,  he 
signed  the  written  contract  on  that  ‘‘wordable  understanding. 
(He  appears  to  be  a foreigner.) 

He  asked  to  have  this  put  in  the  signed  agreement,  but  the 
plaintiff’s  excuse  was  that  he  could  not  put  it  in  the  contract, 
as  their  contract  was  a printed  one  and  he  could  not  change  it, 
and  that  the  defendant  need  not  be  afraid  to  sign  as  long  as  he 
promised  to  take  back  the  piano  and  repay  the  money  if  he  found 
it  was  overcharged. 

The  defendant  wished  to  let  the  matter  be  open  till  the  follow- 
ing Monday,  when  he  could  bring  a man  who  was  competent 
to  look  over  the  instrument  and  see  if  it  was  of  the  price-value, 
but  the  plaintiff  said,  if  it  was  not  closed  that  day,  it  would  be 
$650.  In  these  circumstances  the  defendant  signed,  saying  he 
did  so  on  the  faith  of  the  ‘Vordable  understanding.” 

The  defendant  and  his  wife  knew  nothing  about  pianos  or 
their  value,  and  trusted  entirely  to  the  plaintiff,  who  knew  all 
about  the  cost  and  the  worth  of  what  he  was  dealing  in. 

In  a day  or  two  after,  the  defendant  discovered  and  at  the 
trial  proved  that  the  worth  of  the  piano  was  about  $400,  and 
that  such  a price  would  give  a good  profit  to  the  dealer.  The 
plaintiff  refused  to  give  any  insight  as  to  what  the  real  value  and 
cost  of  the  instrument  was,  and  relied  mainly  on  legal  objections 
and  a contradiction  that  there  was  any  ^uch  understanding  as 
alleged.  The  defendant  offered  to  return  the  piano  and  forfeit 
the  $10,  the  down-payment,  and  to  pay  $20  more  for  the  plain- 
tiff’s trouble,  and  so  end  the  dispute — but  this  was  refused,  and 
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the  action  brought  upon  the  written  contract  to  pay  S565.  The 
piano  has  been  sent  back  to  the  plaintiff. 

The  legal  objection  is  that  it  is  not  competent  to  give  oral 
testimony  dehors  the  terms  of  the  writing,  because  it  is  there 
printed  at  the  bottom,  ‘‘This  contract  contains  the  whole  agree- 
ment between  myself  and  William  Long”  (the  plaintiff).  This 
form  of  expression  is  referable  to  the  fact  that  the  printed  form 
is  intended  for  the  use  of  local  agents,  and  provides  that  such 
persons  are  “not  to  make  any  promises,  verbal  or  otherwise, 
outside  of  the  agreement,  or  in  any  way  to  alter  the  same.” 

The  present  contract  was  made  direct  with  Mr.  Long,  the 
principal,  who,  of  course,  could  modify  the  printed  form.  The 
evidence  now  given  goes  to  shew  that  the  writing  does  not  con- 
tain the  whole  agreement.  There  was  a condition  or  promise 
entered  into,  upon  the  faith  of  which  the  contract  was  signed, 
which  is  not  expressed  therein.  This  assertion  as  to  the  whole 
being  in  writing  cannot  be  used  as  an  instrument  of  fraud;  the 
plaintiff  cannot  ignore  the  means  by  which  he  obtained  the  con- 
tract sued  upon,  falsify  his  own  undertaking,  and,  by  the  help 
of  the  Court,  fasten  an  unqualified  engagement  on  the  defendant. 
The  whole  purchase  was  to  be  nullified  if  it  turned  out  as  a fact 
that  there  had  been  a gross  overcharge.  And  such  appears  to 
be  now  the  actual  situation. 

Then,  apart  from  this  shackle  upon  the  truth,  it  is  argued  that 
it  is  contrary  to  the  rule  of  evidence  and  the  decisions  of  the  Courts 
to  allow  oral  testimony  to  be  given  which  is  inconsistent  with 
or  repugnant  to  the  terms  of  the  written  instrument.  No  little 
difficulty  and  confusion  has  arisen  in  the  application  of  this  rule 
to  the  varying  transactions  of  business  life,  which  is  not  lessened 
by  the  discordant  opinions  of  the  Judges.  But,  without  trying 
to  reconcile  differences,  there  is  a well-marked  line  of  cases  estab- 
lishing this  doctrine,  that  evidence  may  be  given  of  a prior  or  a 
contemporaneous  oral  agreement  which  constitutes  a condition, 
upon  which  the  performance  of  the  written  agreement  is  to  de- 
pend. The  oral  evidence  may  be  such  as  to  affect  the  perform- 
ance of  the  written  agreement  by  shewing  that  it  is  not  to  be 
operative  till  the  condition  is  complied  with.  The  enforcement 
of  the  contract  may  be  suspended  or  arrested  till  the  stipulation 
orally  agreed  on  has  been  satisfied.  Here  there  was  to  be  in 
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substance  and  in  essence  no  bargain  if  the  piano  was  not  worth 
the  price  stated  in  the  writing.  At  the  outset,  and  before  the 
signing  of  the  contsract,  the  defendant  was  practically  prevented 
from  getting  correct  information  as  to  value  from  a competent 
person,  but  it  was  left  for  him  to  satisfy  himself  on  that  point 
forthwith  thereafter.  Ten  dollars  he  had  paid,  but  there  was 
no  intention  of  paying  any  more  till  he  was  satisfied  as  to  the 
truth  of  the  representation  as  to  value.  The  prosecution  of  the 
contract  was  in  abeyance  till  this  matter  was  cleared  up  to  the 
satisfaction  of  the  defendant.  The  most  recent  case  cited  by 
Mr.  Raney  sanctions  the  admissibility  of  parol  evidence  to  prove 
the  existence  of  a collateral  agreement  in  the  nature  of  a condi- 
tion upon  which  the  contract  sued  upon  was  entered  into  by  the 
defendant.  That  is  said  by  Collins,  M.R.,  in  Henderson  v.  Arthur, 
[1907]  1 K.B.  10,  at  p.  12;  and  it  is  not  necessary  to  refer  to  earlier 
cases,  except  perhaps  to  the  judgment  of  Mr.  Justice  Byles  in 
Lindley  v.  Lacey  (1864),  17  C.B.N.S.  578,  587. 

Contract  or  no  contract  depended  upon  this  test,  whether 
the  piano  was  or  was  not  overcharged;  that  was  a question  of 
fact  and  one  to  be  settled  as  a matter  initiatory  or  precedent. 
The  meaning  of  the  transaction  was  that,  though  the  writing 
was  signed  and  $10  paid,  yefc,  if  it  was  found  that  there  had  been 
an  overcharge,  the  $10  was  to  be  returned,  the  piano  taken  back, 
and  the  contract  at  an  end.  This  contemplated  speedy  action; 
and  action  was  taken  forthwith  by  the  purchaser,  and  the  result 
made  known  to  the  seller,  and  the  piano  was  returned. 

The  purchaser  was  inveigled  into  signing  the  contract  by  the 
representation  of  the  real  value  of  the  piano  and  the  accom- 
panying promise.  The  representation  proving  untrue,  the  failure 
to  fulfil  the  promise  introduces  the  element  of  deception  and 
fraud  on  the  part  of  the  seller.  This  suggests  another  aspect 
of  the  case  upon  which  this  decision  in  favour  of  the  defendant 
may  be  supported.  The  evidence  here  may  very  well  support 
the  finding  that  there  was  a deceitful  representation  as  to  the 
fair  and  reasonable  value  of  the  piano — a matter  well  known  to 
the  seller,  but  not  to  the  purchaser — and  the  prudence  of  the  pur- 
chaser laid  asleep  by  the  promise.  Though  this  be  not  in  writing 
nor  mentioned  in  the  written  evidence  of  the  contract,  it  may 
be  relied  upon  to  protect  the  purchaser  when  sued  for  the  price: 
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Dobell  V.  Stevens  (1825),  3 B.  & C.  623.  See  also  per  Burton, 
J.A.,  in  Ellis  v.  Abell,  10  A.R.  226,  at  pp.  256,  257;  and  Ontario 
Ladies'  College  v.  Kendry,  10  O.L.R.  324.  In  brief,  this  con- 
tract was  induced  by  material  representations  which  were  untrue 
to  the  knowledge  of  the  plaintiff,  and  he  has  no  locus  standi  to 
enforce  a contract  so  obtained. 

Wemple  v.  Knopf,  15  Minn.  440,  cited  by  Mr.  Raney,  is  dis- 
tinguishable. In  that  case  the  parol  evidence  was  offered  to 
shew  that,  though  the  obligation  in  writing  was  complete  and 
imported  an  absolute  engagement,  yet  it  was  subject  to  be  de- 
feated by  subsequent  revocation  on  the  part  of  the  defendant. 
That  was  in  defeasance  of  the  obligation  already  contracted,  and 
so  was  repugnant  to  the  writing.  But  here  all  the  circumstances 
shew  that  the  obligation  was  not  to  arise  if  the  piano  was  not, 
at  the  time,  of  the  value  represented.  The  defendant  did  not 
agree  to  purchase  a piano  only  worth  in  reality  $400  for  the  ex- 
pressed price  of  $575. 

The  judgment  should  be  affirmed  with  costs. 


D.  C. 

1911 

Long 

V. 

Smith. 

Royd,  C. 
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[DIVISIONAL  COURT.] 

Farrell  v.  Gallagher. 

Mechanics^  Liens — Claim  of  Contractor — Dismissal — Completion  of  Work  by 
Day-labour — Architect — Construction  of  Contract — Damages — Claims  of 
Lien-holders — ‘‘Value  of  the  Work  Done” — Method  of  Ascertainment — 
Charge  upon  Fund  Payable  to  Contractor — Mechanics^  Lien  Act,  sec.  IS. 

The  plaintiffs  contracted  to  do  the  carpenter  work  upon  a house  to  be  erected 
upon  the  defendant’s  land.  Clause  4 of  the  contract  provided  that  “in 
case  the  works  are  not  carried  on  with  such  expedition  and  with  such 
materials  and  workmanship  as  the  architect  . . . may  deem  proper, 

then,  with  the  special  and  written  consent  of  the  proprietress  (the  de- 
fendant), the  architect  shall  be  at  liberty  to  give  the  contractors  three 
days’  notice  in  writing  to  supply  such  additional  force  or  material  as,  in 
the  opinion  of  the  said  architect,  is  necessary,  and,  the  contractors  failing 
to  supply  the  same,  it  shall  then  be  lawful  for  the  said  proprietress  to 
dismiss  the  said  contractors,  and  to  employ  other  persons  to  finish  the 
work  in  such  manner  as  the  architect  may  direct,  and  in  accordance  with 
the  plans  and  specifications.”  The  plaintiffs,  before  they  finished  their 
work,  were  dismissed  by  the  defendant,  who  employed  others  to  finish 
it.  Upon  appeal  and  cross-appeal  from  the  judgment  of  an  Official  Referee 
in  an  action  to  enforce  the  plaintiffs’  lien  under  the  Mechanics  and 
Wage-Earners  Lien  Act: — 

Held,  that  the  words  “in  such  manner  as  the  architect  may  direct”  applied 
to  the  mode  of  completion,  and  made  his  direction  final;  and  so,  if  the 
clause  applied,  the  plaintiffs  could  not  complain  that,  by  direction  of 
the  architect,  the  work  was  finished  by  day-labour,  instead  of  by  con- 
tract after  advertisement  and  tender. 

It  was  contended  that  clause  4 did  not  apply  at  all,  because  the  time  for 
completion  of  the  work  had  been  extended,  and  the  notices  given  were 
not  in  conformity  with  the  requirements  of  the  clause: — 

Held,  that,  if  this  were  so  (as  to  which  no  opinion  was  expressed),  the  dis- 
missal was  wrongful;  but  the  contention  did  not  aid  the  plaintiffs,  be- 
cause, if  the  dismissal  were  wrongful,  what  they  would  be  entitled  to 
recover  as  damages  was  the  amount  that  would  be  coming  to  them  on  the 
footing  of  the  contract  if  they  had  been  allowed  to  complete  the  work, 
and  that  was  what  had  been  awarded  to  them  by  the  Referee. 

The  lien-holders  (other  than  wage-earners)  claiming  under  the  contractors 
(the  plaintiffs)  contended  that  the  defendant  must  account  to  them  for 
20  per  cent,  of  the  value  of  the  work  done,  and  could  not  resort  to  this 
20  per  cent,  to  recoup  herself  for  the  damages  sustained  by  the  contractors’ 
breach  of  contract: — 

Held,  that  in  this  case,  where  the  contract  was,  upon  the  evidence,  a losing 
one  for  the  contractors,  “the  value  of  the  work  done,”  to  the  contractors 
and  those  claiming  under  them,  could  only  be  arrived  at  by  taking  the 
contract-price,  plus  the  extras,  and  deducting  the  omissions  and  the  cost 
of  completion,  including  rectifications. 

And  held,  that  sec.  12  of  the  Act  recognises  that  the  charge  is  a charge  upon 
money  to  become  payable  to  the  contractor;  and  when,  by  reason  of  the 
contractor’s  default,  the  money  never  becomes  payable,  those  claiming 
under  him  and  having  this  statutory  charge  upon  this  fund,  if  and  when 
payable,  have  no  greater  right  than  he  himself  had,  and  their  lien  fails. 

Other  provisions  of  the  Act  considered. 

Russell  V.  French  (1897),  28  O.R.  215,  not  followed. 

Goddard  v.  Coulson  (1884),  10  A.R.  1,  and  In  re  Sear  and  Woods  (1893),  23 
O.R.  471,  followed. 

Judgment  of  the  Official  Referee  varied  in  accordance  with  the  above  and 
in  other  respects. 
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An  appeal  by  the  defendant  Gallagher  and  a cross-appeal 
by  the  plaintiffs  from  the  judgment  of  an  Official  Referee  in  an 
action  to  enforce  a mechanics’  lien  in  respect  of  land  upon  which 
a house  was  built  for  the  defendant  Gallagher,  the  owner. 

The  plaintiffs,  Farrell  & McCarthy,  were  the  contractors  for 
the  carpenter  work  of  the  house,  and  the  other  lien-holders  were 
wage-earners  and  material-men  who  did  work  and  furnished 
materials,  upon  the  order  of  the  plaintiffs,  for  the  building  of  the 
house.  The  defendant  Gallagher,  before  the  plaintiffs  finished 
the  work  which  they  had  contracted  to  do,  took  the  work  out 
of  their  hands,  under  clause  4*  of  the  contract,  and  finished  it 
herself. 

The  Referee  adjudged  that  the  plaintiffs  were  entitled  to  a 
lien  for  $793.90,  and  the  other  claimants  to  liens  for  various 
sums  aggregating  $793.90.  He  ordered  that,  upon  the  defen- 
dant Gallagher  paying  into  Court  the  sum  of  $443.90,  in  addi- 
tion to  $350  already  paid  in,  the  liens  other  than  that  of  the 
plaintiffs  should  be  discharged,  and  that  the  moneys  should  be 
paid  out  to  the  lien-holders  other  than  the  plaintiffs;  that  the 
defendant  Gallagher  should  pay  to  the  plaintiffs  their  costs  of 
the  action,  and  upon  payment  thereof  the  plaintiffs’  lien  should 
be  discharged;  and  that,  in  case  of  default,  the  lands  should  be 
sold,  etc. 


D.  C. 

1911 

Faeeell 

V. 

Gallaghee. 


January  16  and  17.  The  appeal  and  cross- appeal  were  heard 
by  a Divisional  Court  composed  of  Boyd,  C.,  Latchford  and 
Middleton,  JJ. 

I.  F.  Hellmuth,  K.C.,  and  Z.  Gallagher,  for  the  defendant 
Gallagher.  The  learned  Referee  erred  in  holding  that  the  de- 
fendant had  no  right  to  complete  the  building  by  day  labour, 
but  should  have  called  for  tenders.  Under  clause  4 of  the 
contract  between  the  plaintiffs  and  the  defendant,  the  latter 

* 4.  In  case  the  works  are  not  carried  on  with  such  expedition  and  with 
such  materials  and  workmanship  as  the  architect,  superintendent,  or  clerk 
of  the  works  may  deem  proper,  then,  with  the  special  and  written  consent 
of  the  proprietress  (the  defendant),  the  architect  shall  be  at  liberty  to 
give  the  contractors  three  days’  notice  in  writing  to  supply  such  additional 
force  or  material  as,  in  the  opinion  of  the  said  architect,  is  necessary,  and, 
the  contractors  failing  to  supply  the  same,  it  shall  then  be  lawful  for  the 
said  proprietress  to  dismiss  the  said  contractors,  and  to  employ  other  persons 
to  finish  the  work  in  such  manner  as  the  architect  may  direct,  and  in  accord- 
ance with  the  plans  and  specifications. 
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had  the  right  to  finish  the  work  in  such  manner  as  the  architect 
might  direct.  Both  parties  are  bound  to  accept  the  architect’s 
rulings:  Wallace  v.  Temiskaming  and  Northern  Ontario  Railway 
Commission  (1906),  12  O.L.R.  126.  The  learned  Referee  has 
awarded  the  plaintiffs  a sum  based  on  what  he  considered  to  be 
fair.  This  is  not  right.  The  plaintiffs  cannot  recover  on  a quan- 
tum meruit  when  the  contract  is  not  complete:  Kelly  v.  Tourist 
Hotel  Co.  (1909),  20  O.L.R.  267,  at  pp.  276,  277;  Sherlock  v. 
Powell  (1899),  26  A.R.  407;  Cole  v.  Pearson  (1908),  17  O.L.R.  46. 

F.  Erichsen  Brown,  for  the  plaintiffs.  Clause  4 of  the  con- 
tract is  in  the  nature  of  a forfeiture,  and  its  aid  cannot  be  in- 
voked after  the  15th  September,  1909:  Hudson’s  Law  of  Building, 
Engineering,  and  Ship-building  Contracts,  3rd  ed.,  pp.  574,  602, 
603,  605;  Walker  v.  London  and  North  Western  R.W.  Co.  (1876), 
1 C.P.D.  518,  at  p.  531.  Time  is  not  of  the  essence  of  the  con- 
tract. Three  days’  notice  is  unreasonably  short:  Green  v.  Sevin 
(1879),  13  Ch.D.  589;  Hetherington  v.  McCahe  (1910),  1 O.W.N. 
802;  Robinson  v.  Harris  (1891),  21  O.R.  43,  at  p.  51.  Clause  4 
must  be  construed  strictly.  Three  days’  notice  means  three 
clear  days’  notice,  and  ‘Vithin  three  days”  is  not  sufficient. 
The  dismissal  under  clause  4 was,  however,  wrongful,  and  the 
contractors  cannot  be  charged  with  any  sum  above  what  would 
have  been  the  actual  cost  to  them  to  complete  the  work,  for  their 
damages  would  be  the  value  of  their  work,  including  all  profit 
which  they  might  have  made  out  of  the  whole  contract. 

S.  H.  Bradford,  K.C.,  for  the  lien-holders  the  Watt  Milling 
Co.  I do  not  quarrel  with  the  amount  allowed  the  lien-holders 
by  the  learned  Referee.  The  20  per  cent,  to  be  retained 
by  the  owner  for  lien-holders,  under  sec.  12  of  the  Mechanics 
and  Wage-Earners  Lien  Act,  10  Edw.  VII.  ch.  69,  is  a statu- 
tory trust  fund  which  cannot  be  affected  by  the  failure  of 
the  contractor  to  perform  his  contract.  The  person  primarily 
liable  must  deduct  and  retain  this  20  per  cent,  as  the  work  is 
done  and  the  material  is  furnished:  Russell  v.  French  (1897), 
28  O.R.  215.  The  earlier  cases  are  not  applicable  in  view  of 
changes  in  the  statute. 

T.  H.  Barton,  for  the  lien-holders  Fox  & Co.,  and  C.  Evans- 
Lewis,  for  the  lien-holders  J.  R.  Eaton  & Sons. 

Hellmuth,  in  reply.  As  to  the  contention  that  the  20  per 
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cent,  must  be  deducted  and  retained  as  the  work  progresses, 
under  10  Edw.  VII.  ch.  69,  sec.  12,  I submit  that  this  is  a wrong 
construction  to  give  the  section.  The  20  per  cent,  of  the  value 
has  to  be  determined  after  the  contract  has  been  completed, 
on  the  basis  of  the  contract-price.  The  percentage  cannot  be 
calculated  on  a time  to  time  guess.  Clause  4 of  the  contract 
is  not  a forfeiture  clause.  As  to  the  notice  being  too  short,  the 
first  notices  are  not  waived  by  a supplemental  defective  notice. 

January  23.  The  judgment  of  the  Court  was  delivered  by 
Middleton,  J.: — Dealing  with  the  figures  as  ascertained  by  the 
Referee,  his  conclusion  cannot  be  supported. 


The  amount  of  the  contract  was $3,905.00 

Extras  as  ascertained  by  the  architect 103.35 


In  all $4,008.35 

The  defendant  has  paid $2,502.00 

and  is  entitled  to  be  allowed 

Omissions  as  certified 286.15  ' 

Rectification  of  defective  work 311.20 

Cost  of  completion 600.00 

$3,699.35 


Balance  remaining  due $ 309 . 00 

instead  of  $793.90  as  certified. 


The  Referee  has  erred  by  assuming  that  the  price  payable 
is  not  the  contract-price  plus  extras,  but  the  amount  of  the  pro- 
gress certificates,  plus  the  amount  spent  by  the  contractor  there- 
after, plus  extras, 

The  four  items  involved  in  this  statement  are  each  attacked 
by  both  parties.  We  cannot  disturb  the  finding  of  the 
Referee  on  the  extras,  omissions,  or  rectifications  (the  item 
respecting  cost  of  completion  we  deal  with  separately).  As 
to  them  the  architect  is  made  judge,  and  there  is  no  reason 
to  think  he  has  not  acted  fairly.  Quite  apart  from  this,  the 
amounts  allowed  seem  reasonable  and  well  warranted  by  the 
evidence.  As  to  most  of  the  items  there  is  no  conflict,  and  we 
cannot  disregard  the  weight  of  direct  evidence  in  favour  of  mere 
inferences  arising  from  more  or  less  unsatisfactory  statements 
made  by  the  architect  from  time  to  time. 


D.  C. 

1911 

Faerell 

V. 

Gallagher. 
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V. 
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Middleton,  J. 


With  reference  to  the  S600  allowed  for  completion  of 
the  work,  over  $2,000  was  actually  paid  for  this  and  the 
rectifications,  so  that  the  Referee  has  in  these  two  respects 
allowed  only  $911.20  out  of  an  actual  expenditure  of 
$2,000.  The  reason  for  this,  as  given  by  the  Referee,  is  that 
the  owner  completed  the  work  by  day-labour,  instead  of 
by  contract  after  advertisement  and  tenders.  We  cannot 
agree  with  the  construction  placed  upon  clause  4.  The  clause 
is  obscure.  “In  such  manner  as  the  architect  may  direct”  must, 
we  think,  apply  to  the  mode  of  completion,  and,  if  the  clause 
applies,  makes  his  direction  final.  The  evidence  goes  to  shew 
that  the  difficulties  surrounding  the  matter  by  reason  of  the 
defective  work  done  made  it  impracticable  to  obtain  tenders, 
and  that  no  tender  would  have  been  for  a lower  price  than  that 
charged  by  Woodley.  The  amount  by  which  the  Referee  has 
cut  down  the  amount  paid  is  more  than  ample  to  cover  any  possi- 
ble extravagance  in  the  remuneration  of  the  new  contractors 
and  any  matter  as  to  which  there  is  any  room  for  doubt  as  to 
the  necessity  for  rectification  or  any  suspicion  that  the  defendant 
was  seeking  better  work  than  the  contract  calls  for. 

We  are  relieved  from  considering  the  question  raised  by  the 
defendant  that  she  should  not  have  had  the  amount  actually 
spent  cut  down  at  all,  by  the  concession  of  her  counsel,  made  for 
the  purpose  of  this  argument  only,  that  he  would  not  press  his 
appeal  if  the  amount  due  was  reduced  below  the  sum  paid  into 
Court,  $350. 

It  is  contended  that  this  clause  does  not  apply  at  all  because 
the  time  for  the  completion  of  the  work  had  been  extended,  and 
also  that  the  notices  given  were  not  in  conformity  with  the  re- 
quirements of  the  clause.  If  so,  the  dismissal  was  wrongful. 
Without  expressing  any  assent  to  these  contentions,  we  cannot 
see  that  they  aid  the  plaintiffs.  They  would  be  entitled  to  re- 
cover as  damages  the  amount  that  would  be  coming  to  them  on 
the  footing  of  the  contract  if  they  had  been  allowed  to  complete 
it,  and,  as  the  statement  above  shews  that  this  is  exactly  what 
is  allowed  to  them,  they  cannot  complain.  In  ascertaining  the 
damages  sustained,  it  may  well  be  that  the  architect’s  rulings 
must  be  disregarded.  Yet,  as  already  said,  these  rulings  are  in 
accordance  with  the  substantial  weight  of  evidence,  and  no  change 
can  be  made. 
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Then  there  remains  the  question  arising  on  the  statute  with 
regard  to  the  liens.  It  is  admitted  that  the  wage-earners  are 
entitled  to  their  claims,  and  are  so  entitled  in  priority  to  other 
liens — sec.  15  of  the  Mechanics  and  Wage-Earners  Lien  Act, 
10  Edw.  VII.  ch.  69,  is  clear  as  to  their  rights — these  amount 
to  $282.91. 

The  lien-holders  (other  than  wage-earners)  contend  that  the 
owner  must  account  to  the  lien-holders  for  20  per  cent,  of  the 
value  of  the  work  done,  and  cannot  resort  to  this  20  per  cent, 
to  recoup  herself  for  the  damages  sustained  by  the  contractors’ 
breach  of  contract. 

Section  12  is  by  no  means  easy  to  construe.  The  20  per  cent, 
is  to  be  based  upon  ‘The  value  of  the  work  done,”  “on  the  basis 
of  the  contract-price.”  This  contract,  upon  the  evidence,  was 
a losing  one  for  the  contractors,  and  the  value  of  the  work  done, 
to  them  and  those  claiming  under  them,  can,  I think,  be  arrived 
at  only  in  this  way. 

The  contract-price  plus  extras $4,008.35 

Deduct  omissions $286 . 15 

Cost  of  completion  (including  rectifications)  911.20 

1,197.35 


D.  C. 

1911 

Farrell 

V. 

Gallagher. 

Middleton,  J. 


Value  of  work  done 


$2,811.00 


20  per  cent,  of  this  would  be 562 . 20 

Wage-earners’  liens ' • 282 . 91 


Balance $ 279 . 29 

This  is  the  amount  in  issue  upon  this  contention. 

The  case  of  Russell  v.  French  (1897),  28  O.R.  215,  is  precisely  in 
point.  It  is  there  held  that  the  20  per  cent,  is  a fund  for  the 
payment  of  lien-holders,  not  subject  to  be  affected  by  the  failure 
of  the  contractor  to  perform  his  contract.  This  view  is  in  con- 
flict with  the  reasoning  of  Goddard  v.  Coulson  (1884),  10  A.R.  1, 
and  the  decision  in  In  re  Sear  and  Woods  (1893),  23  O.R.  474, 
which  are  said  to  be  no  longer  applicable  by  reason  of  changes 
in  the  statute. 

The  statute  has  since  been  revised  and  in  some  particulars 
changed,  but  we  cannot  find  any  real  grounds  upon  which  the 
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case  can  be  distinguished.  The  soundness  of  the  decision,  how- 
ever, is  challenged,  and,  according  to  Mercier  v.  Campbell  (1907), 
14  O.L.R.  639,  it  is  not  conclusive  authority,  and  we  are  bound  to 
make  an  independent  examination  of  the  statute  and  earlier 
cases  and  to  act  upon  our  own  opinion. 

Section  6 of  the  statute  gives  to  wage-earners  and  to  material- 
men  a lien  for  the  wages  due  or  for  the  price  of  material  supplied, 
‘limited,  however,  in  amount  to  the  sum  justly  due  to  the  person 
entitled  to  the  lien  and  to  the  sum  justly  owing,  except  as  herein 
provided,  by  the  owner.”  A similar  provision  is  found  in  two 
other  sections,  10  and  11: — 

‘TO.  Save  as  herein  otherwise  provided  the  lien  shall  not 
attach  so  as  to  make  the  owner  liable  for  a greater  sum  than  the 
sum  payable  by  the  owner  to  the  contractor.” 

‘Tl.  Save  as  herein  otherwise  provided  where  the  lien  is  claimed 
by  any  person  other  than  the  contractor,  the  amount  which  may 
be  claimed  in  respect  thereof  shall  be  limited  to  the  amount 
owing  to  the  contractor  or  sub-contractor  or  other  person  for 
whom  the  work  or  service  has  been  done  or  the  materials  placed 
or  furnished.” 

Each  of  these  sections  makes  it  plain  that  the  owner  is  not 
to  be  called  upon  to  pay  more  than  the  amount  actually  due  by 
him  unless  the  claimant  can  find  something  in  the  statute  bring- 
ing him  within  the  words  “save  as  herein  otherwise  provided.” 
These  words  are  not  found  in  the  Act  of  1877  (R.S.O.  ch. 
120),  and  are  first  introduced  in  the  revision  of  1887.  In  the 
interval  the  statute  had  been  twice  amended.  In  1878  (41  Viet, 
ch.  17),  sec.  11  of  the  Act  of  1877  was  amended.  By  the  original 
Act  all  payments  made  by  the  owner  in  good  faith  and  without 
notice  of  the  lien  were  protected;  by  the  amendment  payments 
up  to  “90  per  cent,  of  the  price  to  be  paid  for  the  work”  are 
protected,  and  the  lien  is  declared  to  be  a charge  to  the  extent 
of  “10  per  cent,  of  the  price  to  be  paid  for  the  work.” 

In  1882  an  Act  was  passed  giving  special  rights  to  wage- 
earners.  This  Act  did  not  purport  to  amend  the  general  lien 
law  but  was  in  form  a substantive  enactment.  By  this  Act 
the  owner  is  made  liable  to  wage-earners  to  the  extent  of  30  days^ 
wages,  not  exceeding  in  all  10  per  cent,  of  the  contract-price, 
and  is  given  the  right  to  retain  10  per  cent,  of  the  price  for  30 
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days  after  the  completion  of  the  contract.  This  last  provision  D-  C. 
was  in  ease  of  the  owner,  and  formed  part  of  the  scheme  for  the 
protection  of  the  wage-earners.  Faerell 


By  sec.  4 of  this  Act  this  wage-earners’  lien  is  given  priority  Gallagher. 
over  the  claim  of  the  owner  upon  the  contractor’s  default,  and  — ~ 

Middleton,  J. 

over  all  other  liens.  In  the  revision  of  1887  this  Act  is  embodied 
in  the  general  Mechanics’  Lien  Act,  and  the  words  ‘‘save  as 
herein  otherwise  provided”  first  appear,  forming  part  of  sec.  10 
— the  reference  at  the  end  of  this  section  to  sec.  4 of  the  Act  of 
1882  shewing  that  they  were  introduced  to  avoid  any  conflict 
between  that  section  and  the  right  given  to  wage-earners.  The 
other  provisions  of  this  revision  are  quite  consistent  with  this. 

Section  9 contains  three  clauses: — 

(1)  The  clause  absolutely  protecting  all  payments  without 
notice  up  to  90  per  cent. 

(2)  The  clause  giving  a lien  upon  10  per  cent,  of  the  price  to 
be  paid. 

(3)  The  clause  giving  wage-earners  priority  over  other  liens 
and  over  the  owners’  claims  arising  upon  default. 

This  clearly  indicates  that  the  claim  of  the  owner  will  defeat 
the  lien  except  in  the  case  of  the  wage-earner.  To  the  wage- 
earner  the  owner  may  be  made  liable  for  more  than  what  is 
payable,  but,  with  this  exception,  the  lien  is  only  upon  what 
is  in  the  result  “payable”  by  the  owner. 

Turning  to  the  statute  as  it  now  stands,  sec.  15  (4)  preserves 
the  peculiar  privilege  of  the  wage-earner.  The  lien  upon  the 
percentage,  now  grown  to  20  per  cent.,  is  upon  the  money  “pay- 
able,” and  the  “priorities”  to  which  the  lien  is  entitled  are  enu- 
merated in  sec.  14  (1),  in  terms  which  lend  no  colour  to  the  lien- 
holders’ contention,  and  which  are  of  peculiar  significance  when 
the  immediately  following  section  (15  (4)),  dealing  with  the 
wage-earners’  priority,  is  borne  in  mind. 

Section  14  (1)  had  its  origin  in  1896  (59  Viet.  ch.  35,  sec.  12), 
and  may  well  have  been  passed  in  view  of  the  decisions  in  the 
Courts. 

The  decided  cases  are  in  small  compass.  In  Re  Cornish  (1884)  , 

6 O.R.  259,  Proudfoot,  J.,  accepted  the  view  contended  for  by 
the  lien-holders.  The  Divisional  Court  dealt  with  the  case  upon 
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other  grounds,  expressly  leaving  the  question  open  for  further 
consideration. 

Contemporaneously  with  this,  Goddard  v.  Coulson  (1884),  10 
A.R.  1,  was  heard  in  the  Court  of  Appeal.  Neither  case  makes 
any  reference  to  the  other.  It  was  there  held  that  there  could 
not  be  any  recovery  by  a lien-holder  unless  the  money  was  actually 
payable  by  the  owner  under  the  contract.  The  Judges  went  so 
far  as  to  indicate  that,  as  the  Act  then  stood,  even  wage-earners 
might  not  be  able  to  recover.  Great  emphasis  was  laid  upon 
the  exact  words  used  in  reference  to  the  percentage  to  be  retained — 
it  was  ‘AO  per  cent,  of  the  price  to  be  paid.’’  Patterson,  J.A., 
sums  up  his  reasons  thus:  “When  by  my  contract  I am  to  pay 
money  only  on  a certain  event,  the  Legislature  has  not  gone  the 
length  of  saying  that  I am  to  pay  it  although  the  event  never 
happens.” 

In  In  re  Sear  and  Woods  (1893),  23  O.R.  474,  the  question  arose 
with  reference  to  wage-earners’  liens.  The  Master  held  against 
the  lien-holders.  Upon  appeal  Street,  J.,  held  that  wage-earners 
had,  by  virtue  of  clause  4,  greater  rights  than  ordinary  lien-holders, 
and  allowed  the  appeal.  In  the  Divisional  Court  (Armour, 
C.J.,  delivering  judgment)  this  decision  was  reversed.  The  Court 
took  the  view  that  the  special  provision  in  favour  of  the  wage- 
earners  was  only  upon  money  which  was  payable,  and  that 
language  free  from  all  ambiguity  must  be  found  before  the  statute 
could  be  made  to  “work  a gross  injustice  in  compelling  the  owner 
to  pay,  to  persons  with  whom  he  never  had  any  dealings,  money 
which  never  became  payable  by  him  to  the  contractor”  (pp. 
486,  487).  Undoubtedly,  as  in  the  Goddard  case,  in  the  discussion 
much  emphasis  is  placed  upon  the  words  “upon  the  price  to  be 
paid,”  but  these  words  are  no  stronger  than  many  expressions 
found  in  the  statute. 

The  words  “save  as  herein  provided”  are  said  to  be  satisfied 
by  reference  to  payments  made  after  notice  of  the  lien  or  for  the 
purpose  of  defeating  a lien. 

In  Goddard  v.  Coulson  it  had  been  pointed  out  that  the  words 
“price  to  be  paid”  might  preclude  the  lien-holder  from  making 
any  claim  upon  an  entire  contract  unless  the  work  had  been  com- 
pleted. 

It  may  be  that  this  was  the  reason  which  brought  about  the  ■ 
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amendment  found  in  59  Viet.  ch.  35,  sec.  10,  sub-sec.  1,  and  P-  C. 
60  Viet.  ch.  24,  sec.  2,  by  which  the  obligation  of  the  owner  to 
retain  the  percentage  was  changed,  and  he  is  now  bound  to  re-  Faerell 
tain  this  percentage  not  upon  the  “price  to  be  paid,’’  but  upon 

the  value  of  the  work  to  be  done,  calculated  upon  the  basis  of  the  

price  to  be  paid  for  the  whole  contract. 

Upon  this  percentage  “the  lien  shall  be  a charge” — “in  favour 
of  sub-contractors  whose  liens  are  derived  under  persons  to  whom 
such  moneys  so  required  to  be  retained  are  respectively  payable.” 

In  Russell  v.  French,  28  O.R.  215,  the  Court  have  assumed 
that  the  change  made  in  the  basis  upon  which  the  10  per 
cent,  is  to  be  computed  now  shews  such  a clear  indica- 
tion of  intention  on  the  part  of  the  Legislature  as  to  warrant 
a finding  making  the  owner  liable  for  20  per  cent,  more 
than  he  agreed  to  pay  for  the  work  contracted  for,  when 
he  has  been  in  no  way  in  fault.  We  cannot  agree  with 
this.  The  section  still  recognises  that  the  charge  is  a 
charge  upon  money  to  become  payable  to  the  contractor.  When, 
by  reason  of  the  contractor’s  default,  the  money  never  becomes 
payable,  those  claiming  under  him  and  having  this  statutory 
charge  upon  this  fund,  if  and  when  payable,  have  no  greater  right 
than  he  himself  had,  and  their  lien  fails. 

In  the  result,  the  appeal  succeeds,  and  the  judgment  must  be 
varied  by  reducing  the  amount  due  the  contractors  to  S309,  which 
must  be  applied  in  payment  of  the  amount  due  the  wage-earners, 

S282.91.  No  personal  order  should  be  made  against  the  lien- 
holders for  the  costs.  The  amount  paid  into  Court  in  excess 
of  1309  should  be  returned  to  the  owner.  The  difference  between 
$282.91  and  $309  should  be  applied  on  the  owner’s  costs,  and 
the  contractors  should  pay  the  owner’s  costs,  subject  to  the  statu- 
tory restrictions  as  to  amount,  throughout  (less  this  credit).  The 
personal  order  for  payment  by  the  contractors  to  the  lien-holders 
should  stand. 

[A  motion  was  made  by  the  plaintiffs  before  Moss,  C.J.O., 
in  Chambers,  for  leave  to  appeal  to  the  Court  of  Appeal  from 
the  judgment  of  the  Divisional  Court,  and  was  refused  on  the 
28th  February,  1911:  2 O.W.N.  815.] 
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Carter  v.  Canadian  Northern  R.W.  Co. 

Contract — Document  Executed  upon  Condition — Extrinsic  Oral  Evidence — 
Admissibility — Clause  in  Contraet  Dealing  with  Condition — Non-ful- 
filment of  Condition — Return  of  Money  Paid. 

Extrinsic  evidence  is  admissible  to  shew  that  a writing  purporting  to  be  a 
binding  agreement  was  signed  or  agreed  to  conditionally,  that  is,  upon 
terms  that  it  should  not  operate  as  a contract  until  the  fulfilment  of  a 
stated  condition  or  the  happening  of  a given  event;  and  the  admission  of 
such  evidence  does  not  infringe  the  rule  that  a contemporaneous  oral 
agreement  is  not  admissible  to  vary  or  contradict  a written  agreement; 
it  neither  varies  nor  contradicts  the  writing,  but  suspends  the  com- 
mencement of  the  obligation. 

Pym  V.  Campbell  (1856),  6 E.  & B,  370,  and  ^Wallis  v.  Littell  (1861),  11 
C.B.N.S.  369,  followed;  and  other  cases  to  the  like  effect  referred  to. 

The  rule  was  applied  (Meredith,  C.J.C.P.,  dissenting)  in  a case  where  the 
plaintiff  had  paid  $480  to  the  defendants  for  the  purpose  of  acquiring  an 
interest,  as  a member  of  a proposed  syndicate,  in  10,000  acres  of 
land  which  the  defendants  were  endeavouring  to  sell,  and  the  trial  Judge 
found  that  it  was  agreed  between  the  plaintiff  and  a man  who  acted  in 
the  transaction  for  the  defendants  and  received  from  the  plaintiff  his 
cheque  for  the  $480,  the  cash  payment  of  50  cents  an  acre,  that,  if  the 
plaintiff  would  subscribe  for  960  acres  and  pay  a deposit  thereon  of  50 
cents  an  acre,  and  the  10,000-acres  sale  should  not  be  completed,  the  de- 
fendants would  return  the  cash  payment;  and,  the  condition  not  having 
been  fulfilled,  the  defendants  were  adjudged  to  return  the  $480. 

Henderson  v.  Arthur,  [1907]  1 K.B.  10,  distinguished. 

Judgment  of  Latcheobd,  J.,  affirmed. 

Per  Meredith,  C.J.C.P.  : — Where  the  writing,  which  one  of  the  parties 
asserts  is  a binding  agreement,  and  the  other  that  it  never  became  an 
agreement  at  all  because  it  was  signed  upon  the  understanding  that  it 
was  not  to  operate  as  a contract  until  the  fulfilment  of  a stated  condition 
or  the  happening  of  a given  event,  contains  a provision  which  deals  with 
that  condition  or  event  in  a way  which  is  inconsistent  with  the  under- 
standing relied  on,  extrinsic  evidence  of  that  understanding  is  not  ad- 
missible because  it  contradicts  the  writing;  and  in  this  case  the  contract- 
ing parties  had  by  the  writing  provided  that,  if  at  least  10,000  acres  were 
not  purchased  or  the  cash  payments  on  at  least  that  quantity  of  land 
were  not  made  by  a day  named,  at  their  option  (that  is,  the  defendants’ 
option)  the  payments  made  might  be  returned,  and  the  agreement  would 
then  be  at  an  end. 


Action  to  recover  $480,  in  the  circumstances  stated  in  the 
judgments. 


May  16,  1910.  The  action  was  tried  before  Latchford,  J., 
without  a jury,  at  Toronto. 

W.  J.  Elliott,  for  the  plaintiff. 

I.  F.  Hellmuth,  K.C.,  and  G.  F.  Macdonnell,  for  the  defen- 
dants. 
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June  6,  1910.  Latchford,  J.: — The  plaintiff,  a resident  of 
Findlay,  Ohio,  brings  this  action  to  recover  the  sum  of  $480 
paid  in  April,  1908,  to  one  Webster,  whom  he  alleges  to  have 
been  at  the  time  an  agent  of  the  defendants.  The  money  was 
paid.  Carter  asserts,  in  connection  with  a proposition  of  the 
defendants  that  a syndicate  should  be  formed  in  Findlay  to  pur- 
chase from. them  10,000  acres  of  land  in  the  Province  of  Sas- 
katchewan. If  the  syndicate  was  not  completed,  that  is,  if 
purchasers  were  not  secured  for  the  whole  10,000  acres,  the 
money  of  the  subscribers  was  to  be  returned  without  any  de- 
duction whatever.  The  syndicate  was  not  completed,  sub- 
scribers were  shy,  and  signatures  were  secured  for  but  2,880 
acres.  The  plaintiff  handed  Webster  a cheque  for  $480 — 50 
cents  an  acre  on  the  960  acres  for  which  he  subscribed.  The 
cheque  was  payable  to  the  defendants,  who  duly  collected  it. 
They  were  willing  at  one  time  to  return  $380  to  the  plaintiff; 
but  they  now  rely  upon  the  agreement  signed  by  Carter,  and 
contend  that  the  $480  has  thereby  become  forfeited. 

Upon  the  evidence,  I find  as  a fact  that  Webster  represented 
to  Carter  that  the  defendants  would  return  the  money  in  the 
event  of  the  syndicate  not  being  completed.  Webster  said  in 
effect:  “If  you  will  subscribe  for  960  acres  and  pay  a deposit 
thereon  of  50  cents  per  acre,  I undertake  that,  should  the  10,000- 
acres  sale  be  not  completed,  my  principals,  to  whom  you  may 
make  your  cheque  directly  payable,  will  return  you  your  money.” 

I find  that  Webster’s  representation  was  made  in  the  presence 
and  hearing  of  one  Davidson,  of  Davidson  & McRae,  of  Winni- 
peg and  Toronto,  the  general  land  agents  of  the  defendants, 
and  that  the  plaintiff  was  thereby  induced  to  subscribe  to  the 
agreement. 

The  defendants  say  that  Webster  was  not  their  agent,  but 
merely  a purchaser  of  a block  of  10,000  acres  from  Davidson 
& McRae.  Webster  made  other  representations  to  the  plain- 
tiff as  to  the  resale  of  the  lands  and  the  profits  he  would  thereby 
secure  for  the  members  of  the  syndicate.  There  can  be  no 
doubt  that  such  representations  were  beyond  any  possible  authority 
possessed  by  Webster.  If  the  plaintiff  sought  to  compel  the 
defendants  to  do  what  Webster  so  agreed  he  or  they  would  do, 
he  could  not  succeed.  But  he  comes  into  Court  to  ask  the  de- 
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fendants  to  return  to  him,  as  Webster  agreed  should  be  done, 
the  $480  obtained  by  Webster  upon  that  representation  and 
then  transmitted  to  the  defendants. , 

The  agreement  which  the  plaintiff  signed  is  not  in  evidence. 
The  defendants  say  it  is  held  by  Webster,  who  is  now  at  Cham- 
paign, 111.,  and  refuses  to  send  it  to  the  defendants  unless  certain 
commissions  which  he  claims  from  them  are  paid.  • He  is  not 
now  employed  by  Davidson  & McRae  or  the  defendants.  It 
does  not  appear  that  any  effort  was  made  to  secure  Webster’s 
attendance  at  the  trial,  or  to  obtain  his  testimony  under  a com- 
mission. The  plaintiff,  however,  produces  a form  of  agreement 
“between  the  Canadian  Northern  Railway  Company,  of  the 
first  part,  and  . . . and  others,  all  being  parties  whose  signa- 

tures are  duly  attached  hereto  (a  syndicate  composed  of  several 
individuals  each  contracting  for  himself  alone,  and  not  one  for 
the  others),  of  the  second  part,”  by  which  the  company  agreed 
to  sell  and  each  purchaser  agreed  to  buy  certain  lands  of  the 
company.  The  defendants  produce  a similar  form  (exhibit  11). 

A provision  in  the  form  is  to  the  effect  that  the  price  stated 
has  been  fixed  for  the  reason  that  “the  syndicate  hereinbefore 
referred  to  as  the  purchasers  have  agreed  to  purchase  an  acreage 
of  land  amounting  to  acres  of  land,  and  if  the 

total  area  of  land  purchased  by  the  purchasers  from  the  company 
under  this  agreement  on  or  before  the  day  of 

does  not  equal  to  or  exceed  in  the  aggregate 
thousand  acres  of  land,  then  .... 
at  the  option  of  the  company,  ail  moneys  paid  under  this  agree- 
ment may  be  returned  to  him,  and  this  agreement  will  then  and 
thereupon  be  at  an  end.” 

Spaces  are  indicated  where  as  many  as  twenty-six  purchasers 
may  sign  for  the  acreage  set  opposite  their  respective  names. 

If  any  corroboration  were  needed  to  support  the  evidence 
of  the  plaintiff  and  his  witnesses  as  to  the  condition  upon  which 
the  plaintiff  paid  his  money  to  the  defendants,  it  is  afforded,  I 
think,  by  the  form  of  contract  produced.  That  a contract  for 
the  sale  and  purchase  of  a large  area  was  contemplated  is  beyond 
question.  That  such  a contract  was  not  completed  is  also  clearly 
established.  That  Webster  agreed  that  the  plaintiff’s  money 
should,  in  that  event,  be  returned,  I have  found  as  a fact.  That 
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Webster  agreed  to  resell  the  land  for  the  plaintiff  at  a profit  has 
nothing  to  do  with  the  simple  issue  here.  Even  if  Webster  had 
not  authority  to  undertake  that  the  plaintiff’s  money  would  be 
returned  in  the  event  of  the  syndicate  not  being  completed,  the 
defendants  have  no  right  to  hold  it.  The  contract  intended 
to  be  made  for  the  sale  and  purchase  of  the  10,000  acres  was  never 
in  fact  made.  The  defendants  have,  in  connection  with  that 
abortive  contract,  received  $480  from  the  plaintiff.  They  say 
that  it  is  only  at  their  option  it  is  to  be  returned,  and  that  they 
have  not  exercised  that  option,  and  that,  under  the  written 
document  signed  by  the  plaintiff,  the  payment  is, forfeited.  As 
that  document  never  became  a complete  contract,  the  provision 
in  it  as  to  forfeiture  cannot  prevail.  The  defendants  must 
return  Carter  his  money,  as  Webster  undertook  they  should  do. 

There  will  be  judgment  for  the  plaintiff  for  $480,  interest  from 
date  of  writ,  and  costs. 


Latchford,  J. 

1910 


Carter 

•y. 
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The  defendants  appealed  from  the  judgment  of  Latchford,  J. 

September  30,  1910.  The  appeal  was  heard  by  a Divisional 
Court  composed  of  Meredith,  C.J.C.P.,  Teetzel  and  Clijte, 
JJ. 

I.  F.  Hellmuth,  K.C.,  for  the  defendants.  The  learned  trial 
Judge  was  wrong  in  finding  that  Webster  agreed  on  behalf  of  the 
defendants  to  return  the  $480  to  the  plaintiff.  If  Webster  so 
agreed,  he  made  the  agreement  on  his  own  account,  and  had  no 
authority  to  make  such  an  agreement  on  behalf  of  the  defen- 
dants: Richards  v.  Bank  of  Nova  Scotia  (1896),  26  S.C.R.  381, 
at  p.  386.  Under  the  written  contract  between  the  plaintiff 
and  defendants,  the  plaintiff’s  money  was  only  to  be  returned  at 
the  option  of  the  defendants.  Any  verbal  agreement  made  by 
Webster  to  return  the  money  to  the  plaintiff  was  contrary  to  the 
express  terms  of  the  written  contract,  and  the  written  contract 
was  in  no  way  conditional  on  such  alleged  verbal  agreement. 

W.  J.  Elliott,  for  the  plaintiff.  This  is  not  an  attempt  to 
vary  a written  agreement  by  a verbal  one.  The  written  agree- 
ment did  not  become  binding  until  the  whole  10,000  acres  was 
subscribed  for.  It  was  to  remain  in  escrow  until  this  eventuality 
occurred.  I refer  to  Phipson  on  Evidence,  2nd  ed.,  p.  537; 
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Browne  on  Parol  Evidence,  p.  54;  Pym  v.  Campbell  (1856), 
6 E.  & B.  370;  Grand  Trunk  R.W.  Co.  v.  Fitzgerald  (1881),  5 
S.C.R.  204;  Dunsmuir  v.  Loewenberg  (1900),  30  S.C.R.  334; 
Murray  v.  Earl  of  Stair  (1823),  2 B.  & C.  82.  As  the  syndi- 
cate was  never  completed  and  the  undertaking  was  abandoned, 
the  plaintiff  is  entitled  to  repayment  of  the  $480. 

Hellmuth,  in  reply.  The  contention  of  the  plaintiff’s  counsel 
that  the  agreement  was  to  be  in  escrow  until  the  10,000  acres 
was  subscribed  for  is  an  afterthought.  It  could  not  be  signed 
in  escrow  when  the  money  was  to  be  returned  only  “at  the  com- 
pany’s option.” 


January  24,  1911.  Teetzel,  J.: — Appeal  by  the  defendants 
from  the  judgment  of  Mr.  Justice  Latchford  in  favour  of  the 
plaintiff. 

The  facts  are  sufficiently  set  out  in  the  judgment,  and  need 
not  be  repeated. 

The  substantial  question  on  the  appeal  is,  whether  the  parol 
evidence  was  properly  admissible  upon  which  my  learned  brother 
found  that  the  defendants’  sub-agent,  Webster,  agreed  with  the 
plaintiff,  at  the  time  the  written  agreement  in  question  was 
signed  and  the  $480  paid,  that,  if  the  plaintiff  would  subscribe 
for  960  acres  and  pay  a deposit  of  50  cents  an  acre  thereon,  the 
deposit  would  be  returned  by  the  defendants  in  the  event  of  a 
sale  of  10,000  acres  of  this  land  to  the  proposed  syndicate,  of 
which  the  plaintiff  was  to  be  a member,  not  being  completed, 
or  in  the  event  of  the  proposed  syndicate  not  being  filled  by  a 
sufficient  number  of  subscribers. 

While  not  so  expressed  in  the  judgment,  the  effect  of  the 
finding  is,  that  the  obligations  contained  in  the  agreement  signed 
by  the  plaintiff  to  select  the  land  subscribed  for  and  make  the 
payments  therefor  were  to  be  subject  to  the  condition  that  the 
agreement  should  be  signed  by  a sufficient  number  of  other 
persons  to  fill  the  proposed  syndicate,  and  that  the  deposit  was 
to  be  returned  upon  that  condition  not  being  performed. 

The  syndicate  was  not  completed,  as  the  signatures  to  the 
agreement,  including  the  plaintiff’s,  only  represented  a 'subscrip- 
tion of  2,880  acres. 

How  far  the  evidence  was  properly  admissible  depends,  of 
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course,  upon  whether  its  effect  is  to  contradict,  vary,  add  to, 
or  subtract  from  the  terms  of  the  written  contract,  in  which 
case  it  is  clearly  not  admissible;  or  whether  it  only  proves  a 
condition  subject  to  which  the  contract  was  entered  into,  and 
upon  which  its  performance  is  to  depend. 

While  one  cannot  say  that  such  a condition  as  that  alleged 
by  the  plaintiff  to  have  been  verbally  agreed  upon  can  be  implied 
by  the  contract  itself,  yet  from  its  general  terms  it  is  plain  that 
the  parties  contemplated  that  a syndicate  consisting  of  several 
persons  was  to  be  formed,  and  that  there  should  be  a total  sub- 
scription by  its  members  for  at  least  10,000  acres  at  $10  per  acre. 
It  would  be  quite  inconsistent  with  the  spirit  of  the  contract  to 
hold  that,  if  it  was  only  signed  by  one  person  for  a small  portion 
of  the  land,  he  would  be  irrevocably  bound,  and  the  defendants 
entitled  to  abandon  further  effort  to  get  more  subscribers.  While 
a person  might  be  willing  to  subscribe  for  a block  of  unimproved 
land  in  a distant  country,  at  a certain  price,  if  his  friends  were 
to  join  in  acquiring  a large  tract  in  the  same  neighbourhood, 
at  the  same  price,  it  does  not  follow  that  he  would  be  ready  to 
embark  in  such  a venture  single-handed.  The  absence  from  the 
agreement  of  any  express  provision  to  protect  him,  if  his  friends 
should  not  join  in  the  venture,  lends  strength  to  the  suggestion 
that  no  prudent  man  would  sign  the  agreement  without  a con- 
dition that,  until  the  fundamental  design  of  the  agreement  was 
accomplished,  he  should  not  be  bound  by  his  signature. 

The  agreement  makes  express  provision  giving  the  defen- 
dants an  option  to  return  to  each  purchaser  the  moneys  paid 
by  him  and  to  cancel  the  agreement  in  the  event  of  a certain 
number  of  acres  not  being  purchased  before  a certain  date;  and, 
while  it  is  silent  as  to  the  rights  of  any  purchaser  in  the  event  of 
the  whole  10,000  acres  not  being  purchased,  I do  not  think  it 
follows  that  evidence  to  prove  such  a condition  as  was  found 
to  have  been  agreed  upon  in  this  case  can  be  said  to  contradict, 
add  to,  vary,  or  subtract  from  the  agreement  as  signed,  but  that 
it  simply  established  that  a condition  was  agreed  upon  subject 
to  which  the  agreement  was  entered  into,  and  upon  which  the 
performance  of  it  by  the  plaintiff  should  depend.  In  other 
words,  it  does  not  amend  or  work  a defeasance  of  the  signed  agree- 
ment, but  simply  suspends  its  operation  until  the  terms  of  the 
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condition  are  complied  with;  and,  when  that  is  once  accom- 
plished, the  purpose  of  the  condition  is  spent,  and  the  agreement 
in  its  entirety  remains  unaffected  by  it. 

It  is  unnecessary  to  review  the  numerous  cases  which  estab- 
lish that  parol  evidence  is  admissible  to  prove  a condition  sub- 
ject to  which  a written  agreement  has  been  entered  into,  and 
upon  the  fulfilment  of  which  the  performance  of  the  written 
agreement  is  to  depend.  Suffice  it  to  mention  Pym  v.  Campbell, 
6 E.  & B.  370,  in  which,  at  p.  374,  Crompton,  J.,  says:  ‘‘I  know 
of  no  rule  of  law  to  estop  parties  from  shewing  that  a paper,  pur- 
porting to  be  a signed  agreement,  was  . . . signed  on  the 

terms  that  it  should  not  be  an  agreement  till  money  was  paid, 
or  something  else  done.’’  In  that  case  the  defendant  was  allowed 
to  shew  by  parol  evidence  that  it  was  verbally  agreed  between  the 
plaintiff  and  him  that  the  memorandum  of  agreement  signed  by 
the  parties  was  not  to  be  a bargain  until  a third  party  had  ap- 
proved of  an  invention  which  was  the  subject  of  the  agreement. 

In  Commercial  Bank  of  Windsor  v.  Morrison  (1902),  32  S.C.R. 
98,  it  was  held,  following  Pym  v.  Campbell,  that  a promissory 
note,  indorsed  on  the  express  understanding  that  it  should  be 
available  only  upon  the  happening  of  a certain  condition,  is  not 
binding  upon  the  indorser  when  the  condition  has  not  been  ful- 
filled. 

In  Wallis  V.  Littell  (1861),  31  L.J.N.S.C.P.  100,  it  was  held 
in  an  action  on  an  agreement  for  the  transfer  of  a farm  occupied  by 
the  defendant  under  Lord  S.,  which  was  duly  signed  and  de- 
livered, that  evidence  of  an  oral  contemporaneous  agreement, 
that,  in  the  event  of  Lord  S.  not  consenting  to  the  transfer,  the 
agreement  should  be  null  and  void,  was  properly  admissible. 
At  p.  102,  Erie,  C.J.,  says:  ‘^It  is  in  analogy  with  the  delivery 
of  a deed  as  an  escrow;  it  neither  varies  nor  contradicts  the 
writing,  but  suspends  the  commencement  of  the  obligation.’’ 

Other  cases  in  England  supporting  the  admissibility  of  evi- 
dence are:  Murray  v.  Earl  of  Stair,  2 B.  & C.  82;  Latch  v.  Wed- 
lake  (1840),  11  A.  & E.  959;  Evans  v.  Bremridge  (1856),  8 DeG. 
M.  & G.  100;  Davis  v.  Jones  (1856),  17  C.B.  625;  Kidner  v.  Keith 
(1863),  15  C.B.N.S.  35;  Undley  v.  Lacey  (1864),  34  L.J.N.S.C.P.  7; 
Clever  v.  Kirkman  (1875),  33  L.T.R.  672;  Battle  v.  Hornibrook, 
[1897]  1 Ch.  25.  See  also  Trench  v.  Doran  (1887),  20  L.R.  Ir. 
338,  and  Fitzgerald  v.  McCowan,  [1898]  2 I.R.  1. 
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The  following  American  cases  also  support  the  respondent: 
Chouteau  v.  Suydam  (1860),  21  N.Y.  179;  Fauncev.  State  Mutual 
Life  Assurance  Co.  (1869),  101  Mass.  279;  McFarland  v.  Sikes 
(1886),  54  Conn.  250.  In  the  last-named  case  it  was  held  that 
an  agreement  may  be  proved  by  parol  evidence  to  shew  that, 
at  the  time  a note  was  executed  and  put  in  the  hands  of  the 
payee,  it  should  be  returned  to  the  maker  upon  a certain  day  if 
he  should  demand  it,  and  that  the  same  does  not  contradict  or 
attempt  to  vary  the  terms  of  the  note. 

In  Reynolds  v.  Robinson  (1888),  110  N.Y.  654,  it  was  held 
that  parol  evidence  was  admissible  to  shew  that  a writing  which 
was  in  form  a complete  contract,  and  of  which  there  was  de- 
livery, was  not  to  become  a binding  contract  until  the  perform- 
ance of  some  condition  precedent  resting  in  parol. 

See  also  Lyons  v.  Stills  (1896),  97  Tenn.  514;  and  Caudle  v. 
Ford  (1903),  72  S.W.R.  270  (Court  of  Appeals  of  Kentucky). 

In  the  result,  therefore,  in  my  opinion,  the  judgment  should 
be  affirmed,  and  the  appeal  dismissed  with  costs. 

Clute,  J.: — The  trial  Judge  found  as  a fact,  upon  evidence 
well  warranting  such  finding,  that  Webster  represented  to  Carter 
that  the  defendants  would  return  the  money  in  the  event  of 
the  syndicate  not  being  completed.  Webster  was  the  authorised 
agent  of  the  defendants,  and  procured  the  plaintiff’s  signature 
to  the  contract  upon  which  the  S480  was  paid.  The  defendants 
cannot  be  heard  at  once  to  affirm  and  reprobate  the  contract. 
They  are  bound  by  the  undertaking  of  Webster.  He  solicited 
subscriptions  for  the  purchase  of  lands.  ^Ht  is  now  settled  that 
a principal  cannot  enforce  a contract  induced  by  the  material 
misrepresentations  of  the  agent  who  negotiates  it,  whether  such 
misrepresentations  are  fraudulent  or  not:”  Moss,  C.J.O.,  in 
Ontario  Ladies'  College  v.  Kendry  (1905),  10  O.L.R.  324,  328. 
As  found  by  the  trial  Judge,  Webster  said  in  effect  : “ Mf  you  will 
subscribe  for  960  acres  and  pay  a deposit  thereon  of  50  cents 
per  acre,  I undertake  that,  should  the  10,000-acres  sale  be  not  com- 
pleted, my  principals,  to  whom  you  may  make  your  cheque 
directly  payable,  will  return  you  your  money.’  ” 

It  is  well-settled  law,  in  analogy  with  the  delivery  of  a deed 
as  an  escrow,  that  extrinsic  evidence  is  admissible  to  shew  that 
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a writing,  purporting  to  be  a binding  agreement,  was  signed  or 
agreed  to  conditionally,  that  is,  upon  terms  that  it  should  not 
operate  as  a contract  until  the  fulfilment  of  a stated  condition,  or 
the  happening  of  a given  event:”  Leake  on  Contracts,  5th  ed., 
p.  124;  Wallis  v.  Littell,  11  C.B.N.S.  369,  followed  in 
Ontario  Ladies^  College  v.  Kendry,  10  O.L.R.  324.  ‘‘It  neither 
varies  nor  contradicts  the  writing,  but  suspends  the  commence- 
ment of  the  obligation:”  Pattle  v.  Hornibrook,  [1897]  1 Ch.  25. 

It  is  said  iii  the  present  case,  however,  that  the  document 
subscribed  by  the  plaintiff  deals  with  the  subject-matter  in  ques- 
tion, and,  therefore,  under  a well-known  rule  of  law,  oral  evidence 
ought  not  to  be  permitted  to  vary  a written  agreement.  The 
document  purports  upon  its  face  to  be  made  between  the  defen- 
dants and  “a  syndicate  composed  of  several  individuals  each 
signing  and  contracting  for  himself  alone,  and  not  for  the  other, 
each  of  whom  is  hereinafter  called  the  purchaser.”  It  provides 
that  “each  purchaser  shall  select  from  the  tract  of  land  described 
the  acreage  of  land  set  opposite  his  signature  hereto,  and 
notify  the  company  thereof,  and  thereupon,  having  made  the 
requisite  payments,  each  purchaser  shall  enter  into  a written 
contract  in  the  form  attached  for  the  purchase  of  said  selected 
land.”  “In  case,  however,  any  purchaser  shall  default  in  the 
making  of  said  payment  or  in  the  making  of  the  selections  before 
the  date  named  ...  in  that  event,  at  the  option  of  the  com- 
pany and  without  notice  to  the  purchaser,  the  payment  of  50 
cents  per  acre  shall  be  forfeited.  . . . This  agreement  shall 

apply  to  each  person  separately,  and  is  not  to  apply  jointly.” 

It  further  provides  that,  if  the  total  of  the  lands  purchased 
does  not  equal  10,000  acres  of  land,  and  if  the  50  cents  per  acre 
has  not  been  paid,  then  and  in  that  event,  at  the  option  of  the 
company,  all  moneys  paid  by  each  purchaser  under  this  agree- 
ment may  be  returned  to  him,  and  this  agreement  will  then  and 
thereupon  be  at  an  end. 

The  10,000  acres  not  having  been  subscribed  for,  the  ques- 
tion is,  whether  the  plaintiff  is  entitled  to  a return  of  his  money 
upon  the  undertaking  of  Webster  that  in  such  case  it  would  be 
so  returned.  That  the  plaintiff  is  so  entitled  follows  upon  the 
findings  of  the  Judge  and  the  law  applicable  thereto,  unless  the 
evidence  offered  to  establish  such  undertaking  is  inadmissible 
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upon  the  ground  that  the  document  itself  deals  with  the  ques- 
tion. I do  not  think  this  is  so.  It  is  not  sought  to  change  or 
vary  the  agreement  or  to  import  therein  any  new  term  or  to 
vary  or  contradict  the  provisions  which  are  therein  contained. 
The  meaning  of  the  undertaking  in  effect  is,  that,  if  the  10,000 
acres  of  land  is  not  fully  subscribed  for,  the  $480  paid  shall  be 
returned  and  the  document  shall  never  become  a contract;  and 
it  was  upon  the  faith  of  that  undertaking  that  the  plaintiff  paid 
over  his  money.  To  retain  the  money,  notwithstanding  the 
undertaking,  is  a fraud  upon  the  plaintiff. 

I think  Henderson  v.  Arthur,  [1907]  1 K.B.  10,  to  which  my 
brother  Meredith  has  called  my  attention,  is  distinguishable  from 
the  present  case.  There  the  action  was  by  the  lessor  against 
the  lessee  for  a quarter’s  rent  upon  the  covenant  in  a lease  for 
payment  of  rent.  The  covenant  provided  that  the  rent  should 
be  paid  in  advance  during  the  term,  by  equal  quarterly  pay- 
ments, and  the  defendant  expressly  covenanted  with  the  plain- 
tiff to  pay  the  rent  at  the  times  and  in  the  manner  pointed  out. 
The  defence  set  up  was  that,  by  a parol  agreement  made  between 
the  plaintiff  and  the  defendant  antecedently  to  the  execution  of 
the  lease,  the  plaintiff  had  agreed  to  take  a bill  payable  at  three 
months  by  way  of  payment  of  each  quarter’s  rent  in  advance 
as  it  became  due,  and  that  the  defendant  had,  in  accordance 
with  that  agreement,  tendered  to  the  plaintiff  his  acceptance  of 
the  rent  sued  for,  which  the  plaintiff  refused  to  take.  Evidence 
of  the  antecedent  agreement  was  tendered  by  the  defendant,  but 
was  objected  to  by  the  plaintiff’s  counsel  as  inadmissible.  No 
claim  was  set  up  for  rectification  of  the  lease.  Lord  Alver- 
stone,  C.J.,  admitted  the  evidence,  and,  finding  that  the  alleged 
agreement  was  proved,  gave  judgment  for  the  defendant.  The 
Court  of  Appeal  reversed  the  judgment,  holding  that  evidence 
of  such  an  agreement  as  alleged  was  inadmissible. 

In  the  Henderson  case  there  was  a valid  contract,  and  it  was 
sought  by  oral  evidence  to  contradict  one  of  its  terms.  Here 
the  document  never  was  completed;  never,  in  fact,  became  a 
contract. 

“Where  it  has  been  agreed  that  several  persons  shall  con- 
tract as  co-sureties  for  the  debt  of  another,  and  one  of  them 
signs  upon  that  understanding,  but  the  others  refuse,  the  one 
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that  signs  is  not  liable:”  Evans  v.  Bremridge,  8 DeG.M.  & G.  100, 

102. 

‘^So  where  several  persons  are  intended  to  join  in  the  con- 
tract in  the  same  interest,  the  signature  or  execution  by  one  of 
them  may  from  the  circumstances  of  the  case  be  conditional 
upon  the  execution  by  all  the  others:”  Latch  v.  Wedlake, 
11  A.  & E.  959;  Leake  on  Contracts,  5th  ed.,  p.  125. 

Upon  the  same  principle,  one  of  the  parties  may  sign  an 
agreement  on  the  condition  that  he  is  not  to  be  bound  until  it 
is  signed  by  the  other:  Leake,  ih.]  Moore  v.  Campbell  (1854),  10 
Ex.  323. 

In  the  present  case  I do  not  think  that  the  provisions  in  the 
document  above  referred  to  touch  the  question  upon  which  this 
claim  is  rested.  In  the  document  the  defendants  were  careful 
to  make  provision  under  which  they  might  return  the  payment 
and  cancel  the  agreement.  The  plaintiff  could  very  well  say, 
as  he  does  in  effect  say:  “My  arrangement  with  your  agent 
was  for  my  benefit,  that  the  instrument  I signed  shall  not  be- 
come a contract  until  10,000  acres  have  been  fully  subscribed 
for.”  Even  if  his  attention  had  been  drawn  to  the  clauses  upon 
which  the  defendants  rely,  it  would  not,  in  my  judgment,  make 
any  difference.  The  company  had  prepared  a stereotyped  form 
which  pleased  themselves.  There  was  nothing  to  prevent  the 
plaintiff  from  saying:  “I  will  not  enter  into  that  contract  unless 
a certain  number  of  others  join  me;  it  is  not  worth  while  to 
take  up  a few  hundred  acres;  unless  we  get  the  full  10,000  acres, 
it  would  not  justify  my  signing.  Upon  the  faith  and  under- 
standing that,  if  the  10,000  acres  are  not  taken,  my  money  shall 
be  returned  to  me,  I sign,  and  not  otherwise.”  This,  in  effect, 
is  what  took  place.  It  was,  in  my  opinion,  perfectly  com- 
petent for  the  plaintiff  to  make  such  an  arrangement  with  the 
agent  of  the  defendants.  It  is  true  that  the  defendants  might 
have  repudiated  the  action  of  the  agent  as  soon  as  it  came  to 
their  knowledge.  But,  having  taken  the  money,  they  were 
bound  by  his  undertaking  to  return  it. 

The  appeal  should  be  dismissed  with  costs. 


Meredith,  C.J.  (dissenting) : — This  is  an  appeal  by  the  de- 
fendants from  the  judgment  which  Latchford,  J.,  on  the  6th 
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June,  1910,  directed  to  be  entered  after  the  trial  before  him  sitting 
without  a jury,  at  Toronto,  on  the  16th  May,  1910. 

The  action  is  brought  to  recover  $480,  and  in  his  statement 
of  claim  the  respondent  bases  his  right  to  recover  upon  the  allega- 
tions that  in  the  month  of  April,  1908,  the  appellants  proposed 
to  form  a syndicate  in  Findlay,  Ohio,  to  purchase  from  them 
10,000  acres  of  land  in  the  Province  of  Saskatchewan;  that 
they  requested  the  respondent  to  subscribe  for  a part  of  the 
10,000  acres,  on  the  agreement  and  understanding  that  they  would 
resell  the  land  for  the  syndicate  if  it  was  completed  at  an  ad- 
vance of  $2.50  per  acre  for  the  number  of  acres  for  which  each 
member  of  the  syndicate  should  subscribe;  that,  in  accord- 
ance with  this  ^‘representation  and  agreement,’’  the  respondent, 
on  the  18th  April,  1908,  became  a member  of  the  pro- 
posed syndicate  “to  the  extent  of  $480,”  which  he  paid 
to  the  appellants  on  the  express  agreement  and  understanding 
that,  if  the  syndicate  was  not  completed  and  the  10,000 
acres  were  not  subscribed  for,  or  if  the  land  remained 
unsold  at  an  advance  of  $2.50  per  acre,  the  appellants  would 
return  the  “sum  so  advanced”  and  the  “agreement  would  be- 
come null  and  void  and  of  no  effect;”  that  the  syndicate  was 
not  completed,  and  “the  undertaking”  was  abandoned  by  the 
appellants,  and  the  respondent  became  entitled  to  the  repay- 
ment of  the  $480. 

It  appeared  in  evidence  that  an  agreement  had  beeia  signed 
by  the  respondent  for  the  purchase  of  960  acres  of  layid,  and 
one  of  the  contentions  of  the  appellants  is  that  this  agreement  is 
an  answer  to  the  action. 

The  agreement  is  made  between  the  appellant  company,  of 
the  first  part,  the  respondent  and  at  least  one  other  named  person 
“and  others,”  described  as  “all  being  parties  whose  signatures 
are  duly  attached  hereto  (a  syndicate  of  several  individuals, 
each  signing  and  contracting  for  himself  alone  and  not  one  for 
the  other),  each  of  whom  is  hereinafter  called  the  purchaser,  of 
the  second  part;”  and  by  it  the  company  agrees  to  sell  and 
each  purchaser  agrees  to  buy  “the  amount  of  land  set  opposite 
their  respective  names,”  at  a stated  price  per  acre,  the  land 
to  be  selected  by  each  purchaser  out  of  the  odd-numbered  sec- 
tions unsold  and  available  in  certain  named  ranges  and  town- 
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ships;  each  purchaser  agrees  to  pay  the  company  at  the  office 
of  Davidson  & McRae,  its  general  agents  at  Winnipeg,  a stated 
sum  per  acre  “for  the  acreage  of  land  set  opposite  his  signature 
hereto’’  as  follows:  50  cents  per  acre  at  the  ensealing  of  the 
agreement,  the  receipt  of  which  is  acknowledged,  and  the  re- 
mainder in  stated  instalments  with  interest  at  6 per  cent,  per 
annum,  payable  annually.  Each  purchaser  also  agrees  to  select 
his  land  on  or  before  a stated  day,  and  notify  the  company  of 
the  selection  made,  and  “thereupon  each  purchaser,  if  he  has 
made  payments  aggregating  a stated  sum,  is  to  enter  into  a 
contract,  according  to  a form  printed  on  the  agreement,  for  the 
purchase  and  sale  of  the  lands  selected,  and  upon  this  being  done 
the  company  agrees  to  execute  and  deliver  the  contract  to  the 
purchaser;  provision  is  then  made  that,  if  “any  purchaser” 
makes  default  in  payment  of  the  stated  sum  or  in  selecting  his 
land  on  or  before  a stated  day,  at  the  option  of  the  company, 
and  without  notice  to  the  purchaser,  the  payment  of  the  50  cents 
per  acre  is  to  be  forfeited  to  the  company  as  liquidated  damages, 
and  the  agreement,  in  so  far  as  it  affects  the  purchaser,  is  then 
and  thereupon  to  be  at  an  end. 

It  is  further  provided  that  the  agreement  shall  apply  to  each 
purchaser  separately  and  not  jointly,  and  the  next  provision 
is  in  these  words:  “It  is  further  agreed  between  the  parties 
hereto  that  the  price  of  $10  per  acre  and  survey  fee  has  been  made 
for  the  reason  only  that  the  syndicate  hereinbefore  referred  to- 
as  the  purchaser  have  agreed  to  purchase  an  acreage  of  land 
amounting  in  the  aggregate  to  not  less  than  10,000  acres  of  land, 
and  if  the  total  lands  purchased  by  the  purchasers  from  the 
company  under  this  agreement  on  or  before  . . . does  not 

equal  or  exceed  10,000  acres,  and  if  the  cash  payment  of  50  cents 
per  acre  has  not  been  made  as  hereinbefore  provided  on  at  least 
. acres  of  land  on  or  before  . . . then  and  in  that 

event,  at  the  option  of  the  company,  all  moneys  paid  by  each 
purchaser  under  this  agreement  may  be  returned  to  him,  and 
this  agreement  will  then  and  thereupon  be  at  an  end.” 

The  quantity  of  land  set  opposite  the  signature  of  the 
respondent  was  960  acres. 

The  agreement  was  signed  by  not  more  than  three  persons, 
and  the  quantity  of  land  which  they  agreed  to  purchase,  as  set 
opposite  their  names,  was  much  less  than  10,000  acres. 
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My  brother  Latchford  found  as  a fact  that  it  was  agreed 
between  the  respondent  and  a man  named  Webster,  who  acted 
in  the  transaction  for  the  appellants  and  received  from  the  respon- 
dent his  cheque  for  the  cash  payment  of  50  cents  an  acre,  that, 
if  the  respondent  would  subscribe  for  960  acres  and  pay  a deposit 
thereon  of  50  cents  an  acre,  and  the  10,000  acres  sale  should  not 
be  completed,  the  appellants  would  return  the  cash  payment, 
and  my  learned  brother  gave  judgment  for  the  respondent  for 
the  $480  and  interest,  holding  that  the  document  which  the 
respondent  signed  never  became  a completed  contract. 

In  support  of  the  appeal  it  was  argued: — 

(1)  That  Webster  was  not  the  agent  of  the  appellants  or 
authorised  to'  make  the  bargain  which  it  has  been  found  was 
made  by  him  with  the  respondent,  and  that  the  appellants  are 
not  bound  by  it. 

(2)  That  parol  evidence  of  the  bargain  was  inadmissible,  as 
the  effect  of  it  was  to  contradict  or  to  vary  the  agreement  which 
the  respondent  had  signed. 

The  first  ground  of  objection  is  clearly  not  tenable.  Webster 
procured  the  signature  of  the  respondent  to  the  agreement,  re- 
ceived the  cash  payment,  and,  in  the  negotiations  which  led 
to  the  agreement  being  signed,  acted  for  the  appellants;  and, 
on  well-understood  principles,  the  appellants  cannot  claim  the 
benefit  of  the  agreement  which  Webster  procured  and  at  the 
same  time  repudiate  an  undertaking  by  him  on  the  faith  of  which 
it  was  signed  by  the  respondent,  and  came  into  the  possession 
of  the  appellants,  and  on  the  faith  of  which  the  cash  payment 
was  made. 

I have  found  rnore  difficulty  in  reaching  a conclusion  as  to 
the  other  ground  of  appeal. 

It  is,  of  course,  not  open  to  question  that  “extrinsic  evidence 
is  admissible  to  shew  that  a writing,  purporting  to  be  a binding 
agreement,  was  signed  or  agreed  to  conditionally,  that  is,  upon 
terms  that  it  should  not  operate  as  a contract  until  the  fulfil- 
ment of  a stated  condition,  or  the  happening  of  a given  event:” 
Leake  on  Contracts,  5th  ed.,  p.  124;  and  that  the  admission 
of  such  evidence  does  not  infringe  “the  rule  that  a contem- 
poraneous oral  agreement  is  not  admissible  to  vary  or  contradict 
a written  agreement.  It  is  in  analogy  with  the  delivery  of  a deed 
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as  an  escrow:  it  neither  varies  nor  contradicts  the  writing,  but 
suspends  the  commencement  of  the  obligation:’’  'per  Erie,  C.J., 
in  Wallis  v.  Littell,  11  C.B.N.S.  369,  375. 

The  difficulty  I feel  is  in  applying  this  principle  to  the  case 
at  bar. 

It  appears  from  the  writing  that  the  contracting  parties  had 
in  mind  the  happening  of  the  very  event  on  which  the  respon- 
dent relies,  viz.,  the  failure  to  obtain  subscribers  for  10,000  acres, 
and  that  they  have  by  the  writing  itself  provided  for  what  was 
to  happen  in  that  event,  and  provided  for  it  in  a way  which 
is  inconsistent  with  the  idea  that  the  operation  of  the  agreement 
was  to  be  suspended  or  that  the  writing  was  not  to  be  an  agree- 
ment at  all  unless  10,000  acres  were  subscribed  for.  They  have 
by  the  writing  provided  that  if  at  least  10,000  acres  are  not  pur- 
chased or  the  cash  payments  on  at  least  that  quantity  of  land 
are  not  made  by  a day  named,  at  their  option  the  payments  which 
have  been  made  may  be  returned,  and  that  the  “agreement  will 
then  and  thereupon  be  at  an  end.” 

It  will  be  observed  that  the  expression  used  is  “are  not 
purchased;”  but  that  is,  I think,  the  same  as  what  is  spoken 
of  as  “not  subscribed  for,”  for  the  writing  is  in  form  an  agree- 
ment to  purchase. 

That  the  option  which  the  appellants  reserved  to  themselves 
is  inconsistent  with  the  “agreement  or  understanding”  which 
the  respondent  relies  on,  is,  I think,  reasonably  clear,  for  what 
is  an  option  but  a right  to  choose?  And,  if  the  appellants  were, 
in  the  event  which  happened,  to  have  the  right  to  choose  whether 
or  not  the  agreement  should  be  operative,  that  surely  involves 
the  right  to  determine  that  it  shall,  as  well  as  the  right  to  deter- 
mine that  it  shall  not,  be  operative;  and  it  is  also  to  be  observed 
that  the  provision  I have  quoted  would  be  a senseless  one  if, 
as  the  respondent  asserts,  the  writing  was  not  to  be  an  agree- 
ment at  all  unless  it  should  be  signed  by  persons  agreeing  to 
purchase  in  the  aggregate  at  least  10,000  acres. 

I have  not  been  able  to  find  any  reported  case  in  which  the 
question  under  consideration  has  been  directly  dealt  with;  but, 
upon  principle,  it  appears  to  me  that  it  must  be,  that  where 
the  writing,  which  one  of  the  parties  asserts  is  a binding  agree- 
ment, and  the  other  that  it  never  became  an  agreement  at  all 
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because  it  was  signed  upon  the  understanding  that  it  was  not 
to  operate  as  a contract  until  the  fulfilment  of  a stated  condition 
or  the  happening  of  a given  event,  contains  a provision  which 
deals  with  that  condition  or  event  in  a way  which  is  inconsistent 
with  the  understanding  relied  on,  extrinsic  evidence  of  that 
understanding  is  not  admissible  because  it  contradicts  the  writing . 

If  it  were  not  so,  had  the  writing  which  the  parties  in  the 
case  at  bar  have  signed  contained  a provision  that,  if  it  should 
not  be  signed  by  persons  agreeing  to  purchase  at  least  10,000 
acres,  it  should,  at  the  option  of  the  appellants,  be  at  an  end, 
but  should  be  binding  on  the  persons  who  had  signed,  if  that 
option  were  not  exercised,  parol  evidence  would  be  admissible 
to  prove  the  “agreement  and  understanding’’  which  the  respon- 
dent sets  up,  which  appears  to  be  the  reductio  ad  absurdum. 

The  recent  case  of  Henderson  v.  Arthur,  [1907]  1 K.B.  10, 
seems  to  have  proceeded  on  this  principle  and  to  support  the 
view  I have  expressed. 

In  my  opinion,  the  appeal  should  be  allowed  with  costs,  and 
the  judgment  of  my  brother  Latchford  should  be  reversed,  and, 
in  lieu  of  it,  judgment  dismissing  the  action  with  costs  should 
be  entered. 

Appeal  dismissed;  Meredith,  C.J.,  dissenting. 
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[An  appeal  by  the  defendants  from  the  judgment  of  the  Divisional 
Court  was  heard  by  the  Court  of  Appeal  on  the  11th  May,  1911.  Judg- 
ment was  reserved.] 
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[DIVISIONAL  COURT.] 

Re  McCully. 

McCully  V.  McCully. 

Devolution  of  Estates  Act — Caution — Order  Allowing  Administratrix  to 
Register — Ex  Parte  Order — Practice — Discretion — Application  to  Va- 
cate Order — Delay  of  Administratrix  in  Realising  upon  Land — Admin- 
istration Order — Application  for  Partition  or  Sale — Lands  Vested  in 
Administratrix — Trustee  for  Sale — Status  of  Applicant — Conveyance 
of  Interest  by  Way  of  Security. 

M.’s  daughter  died  in  July,  1906,  owning  incumbered  land.  In  1907,  M. 
began  to  make  and  press  a claim  to  his  share  of  the  land.  In  June, 
1909,  M.’s  wife  began  an  action  against  him  for  alimony,  and  obtained  an 
order  for  interim  alimony  and  disbursements,  which  were  not  paid. 
Letters  of  administration  of  the  daughter’s  estate  were  issued  to  M.’s 
wife  in  October,  1909,  after  a contest.  M.  in  September,  1909,  assigned 
to  his  solicitor  all  his  interest  in  the  land  mentioned,  as  collateral  secur- 
ity for  costs  owing  or  to  be  owing  by  M.  to  the  solicitor  in  respect  of 
the  alimony  and  administration  proceedings;  the  solicitor  to  reassign 
upon  being  paid.  In  January,  1910,  M.  served  notice  of  motion  for  an 
order  for  partition  or  sale  of  the  land,  under  Con.  Rule  956,  returnable 
on  the  15th  February;  and  on  the  7th  February,  1910,  an  order  was 
made  by  a Judge  of  the  High  Court,  upon  the  ex  parte  application  of 
M.’s  wife,  allowing  her  to  register  a caution  as  administratrix  under 
R.S.O.  1897,  ch.  127,  sec.  14,  as  amended  by  2 Edw.  VII.  ch.  17,  sec. 
4;  and  the  caution  was  duly  registered: — 

Held,  that,  while  it  would  have  been  proper,  and  perhaps  more  regular,  to 
give  notice  of  the  application  to  M.,  it  was  within  the  power  at  the 
discretion  of  the  Judge  to  grant  the  order  ex  parte;  and,  the  facts 
alleged  on  the  application  not  being  controverted,  there  was  no  ground 
for  interfering. 

As  a ground  for  setting  aside  the  order,  it  was  alleged  that  the  administra- 
trix was  not  proceeding  to  realise  upon  the  land  and  divide  the  property 
or  its  proceeds  among  the  beneficiaries:  — 

Held,  that,  since  the  passing  of  Con.  Rule  954,  the  Courts  have  been  chary 
of  interfering  with  the  administration  of  an  estate  by  the  personal  repre- 
sentative duly  appointed,  unless  something  is  made  to  appear  proving 
incompetency  or  bad  faith ; and  as,  upon  the  facts  at  present  appearing, 
an  application  for  administration  would  be  rightly  refused,  by  parity  of 
reasoning  the  land  should  for  the  present  remain  vested  in  the  admin- 
istratrix. If  the  administratrix  were  not  acting  properly,  the  course 
would  be  to  apply  for  administration;  and  leave  so  to  apply  at  a future 
time  should  be  reserved. 

Held,  as  to  the  motion  for  partition  or  sale,  that,  when  it  came  on  to  be 
heard,  the  title  to  the  land  had  become  and  continued  to  be  revested  in 
the  administratrix;  and  semhle,  that  for  that  reason  M.  was  not  entitled 
to  partition. 

Re  Bowerman  and  Hunter  (1909),  18  O.L.R.  122,  followed. 

Byer  v.  Grove  (1901),  2 O.L.R.  754,  distinguished. 

Held,  also,  that,  as  M.  had  conveyed  away  his  interest  in  the  land  by  way 
of  security,  he  was  in  no  better  position  than  a mortgagor,  and  was 
not  entitled  to  an  order,  his  co-tenants  objecting. 

In  this  Province  an  order  for  partition  has  been  made  at  the  instance  of 
the  mortgagor  of  an  undivided  interest;  but  that  practice  is  not  to  be 
commended,  and  can  be  followed  only  (if  at  all)  when  the  other  parties 
do  not  object. 
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McDougall  v.  McDougall  (1868),  14  Gr.  267,  distinguished. 

Held,  also,  that,  even  had  M.  been  free  from  his  conveyance,  he  would  not 
have  had  the  right  ex  dehito  justitice  to  partition;  he  could  not  place 
his  rights  higher  than  they  would  be,  were  the  administratrix  an  express 
trustee  for  sale;  and  in  such  case,  the  others  interested  objecting,  he 
could  not  have  an  order  for  partition,  except  in  circumstances  not  exist- 
ing here. 

7?e  Dennis  (1887),  14  O.R.  267,  applied. 

Orders  of  Latchford,  J.,  affirmed. 

Application  by  Dr.  McCully  to  set  aside  an  order  allowing 
the  filing  of  a caution,  and  for  an  order  for  partition  or  sale  of 
certain  land;  and  application  by  the  wife  of  Dr.  McCully  for  an 
order  appointing  a receiver  of  her  husband’s  interest  in  an  estate, 
and  for  an  injunction. 

1910.  The  applications  were  heard  by  Latchford,  J.,  in 
the  Weekly  Court  at  Toronto. 

J.  A.  Macintosh,  for  Dr.  McCully. 

W.  Laidlaw,  K.C.,  for  Mrs.  McCully. 

December  19,  1910.  Latchford,  J.: — The  late  Mary  B. 
McB.  McCully,  at  the  time  of  her  death  intestate  and  unmarried, 
on  the  6th  July,  1906,  was  the  owner  in  fee  simple  of  the  southerly 
part  of  lot  26,  concession  D,  in  the  township  of  York,  subject  to 
the  payment  by  her  to  her  sister  Laura  and  her  brother  Kenneth, 
in  equal  shares,  of  one-fourth  of  the  rents  and  profits  of  such  farm 
until  the  sale  thereof,  and  thereafter  to  the  payment  to  her  said 
sister  and  brother,  in  equal  shares,  of  one-fourth  the  price  realised 
at  such  sale.  The  farm  at  the  time  of  her  death  was  under;  lease 
for  a term  of  ten  years  from  the  1st  April,  1902,  at  an  annual  rental 
of  $400.  The  heirs  of  the  intestate  were  her  father  and  mother 
and  the  brother  and  sister  mentioned. 

The  father  and  mother  are  living  apart.  It  is  alleged  by 
Mrs.  McCully  that  her  husband,  a physician,  left  her  in  1895, 
and,  after  residing  for  a time  in  Wisconsin,  went  to  Texas,  where 
he  procured  what  he  called  a divorce.  Afterwards,  he  went 
through  the  form  of  marriage  with  one  or  two  persons.  He  now 
resides  in  Texas. 

Mrs.  McCully  applied  for  letters  of  administration  of  her 
daughter’s  estate.  Dr.  McCully  filed  a caveat  in  opposition, 
and  himself  had  application  for  administration  made  by  the 
Trusts  and  Guarantee  Company.  Pleadings  were  filed  and  served. 
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and,  upon  the  trial  in  the  Surrogate  Court  of  the  County  of  York, 
on  the  9th  October,  1909,  judgment  was  rendered  allowing  letters 
of  administration  to  issue  to  Mrs.  McCully. 

In  the  meantime  there  had  been  other  proceedings.  Mrs. 
McCully  on  the  19th  June,  1909,  began  an  action  for  alimony 
against  her  husband.  Qn  the  28th  October  an  order  was  made 
for  the  payment  by  Dr.  McCully  of  arrears  of  interim  alimony 
amounting  to  $44,  interim  alimony  at  the  rate  of  $16  a month, 
and  interim  disbursements  to  the  date  of  the  order,  amounting 
to  $50:  1 O.W.N.  95.  An  appeal  from  this  order  was  dismissed: 
1 O.W.N.  187.  The  order  was  not  complied  with,  and  writs 
of  execution  were  issued  and  placed  in  the  Sheriff’s  hands. 

In  January,  1910,  Dr.  McCully  launched  a motion,  returnable 
on  the  15th  February,  for  the  partition  or  sale  of  the  lands  which 
his  daughter  owned  at  her  decease. 

On  the  7th  February,  upon  an  ex  parte  application  by  Mrs. 
McCully,  I made  an  order  allowing  the  filing  of  a caution  by  the 
administratrix,  under  the  Devolution  of  Estates  Act,  R.S.O.  1897, 
ch.  127,  sec.  14,  as  amended  by  2 Edw.  VII.  ch.  17,  sec.  4. 

This  was  followed,  on  the  11th  February,  by  a motion  on  the 
part  of  Mrs.  McCully  for  an  order  appointing  a receiver,  in  the 
usual  terms,  to  recover  and  receive  any  share  or  interest  that 
Dr.  McCully  had  in  his  daughter’s  estate,  and  for  an  injunction 
restraining  Dr.  McCully  from  selling  or  interfering  with  any  share 
or  interest  he  may  have  in  such  estate. 

Application  is  now  made  on  behalf  of  Dr.  McCully  to  set 
aside  the  order  allowing  the  filing  of  the  caution;  the  motion 
for  an  order  for  the  partition  or  sale  of  the  farm  is  renewed;  and 
Mrs.  McCully,  on  her  part,  presses  for  an  order  appointing  a 
receiver  of  her  husband’s  interest  and  for  an  injunction. 

I see  no  reason  for  vacating,  had  I the  power,  the  order  of  the 
7th  February.  All  the  conditions  required  by  sec.  14  of  the  Devo- 
lution of  Estates  Act  had  been  complied  with  by  Mrs.  McCully, 
and  I was  satisfied  with  the  propriety  of  admitting  the  caution 
to  be  registered. 

The  caution  was  duly  registered,  and  the  effect  of  the  regis- 
tration is,  that  the  lands  are  vested  in  the  administratrix,  and  not 
in  the  heirs:  sec.  13. 

The  order  was  made  by  me  as  persona  designata  by  the  Act. 
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The  statute  giving  jurisdiction  does  not  authorise  an  appeal,  and 
I have  not,  nor  has  any  Judge  of  the  High  Court,  given  special 
leave  to  appeal.  Even  in  such  an  event,  the  appeal  must  be  to  a 
Divisional  Court:  7 Edw.  VII.  ch.  46,  sec.  4.  I have  no  power 
to  set  aside  the  order  which  I made,  even  if  the  circumstances 
warranted  such  a course — and  they  do  not.  The  application  to 
rescind  the  order  allowing  the  caution  to  be  filed  is,  therefore, 
dismissed  with  costs. 

In  support  of  the  application  for  an  order  for  partition  or 
sale,  an  affidavit  of  Dr.  McCully  has  been  filed.  It  sets  forth, 
in  addition  to  the  ordinary  allegations,  that  the  deponent,  upon 
the  death  of  his  daughter,  became  entitled  to  an  undivided  three- 
sixteenths  interest  in  the  lands  I have  mentioned.  This  state- 
ment is  not  disputed.  But  it  is  alleged  and  established  that  in 
September,  1909,  before  the  launching  of  the  motion.  Dr.  McCully 
had  assigned  all  his  interest  in  the  land  in  question  to  Herbert* 
D.  Smith,  of  Chatham,  Ontario,  solicitor,  “as  collateral  security 
for  all  costs,  charges,  counsel  fees,  and  disbursements  which  are 
owing  ...  or  which  in  future  may  be  owing”  (by  McCully 
to  Smith)  ‘‘in  respect  of  services  which  have  been  rendered  or  may 
be  rendered  in  the  future,”  in  respect  of  the  proceedings  in  the 
Surrogate  Court  and  in  the  alimony  action.  On  payment  of  all 
such  costs,  etc..  Smith  is  to  reassign  the  property  to  McCully. 
This  conveyance  has  not  been  registered;  but,  as  it  is  produced 
by  Mr.  Smith,  it  must  be  assumed  to  have  been  delivered.  Apart 
altogether  from  the  effect  of  the  registration  of  the  caution,  the 
right  of  Dr.  McCully  to  partition  or  sale  did  not  exist  at  the  time 
the  motion  was  launched.  In  fact  he  was  not  then,  nor  is  he  now, 
entitled  to  any  interest  whatever  in  the  lands  of  his  deceased 
daughter.  His  motion  for  partition  or  sale  is,  therefore,  dismissed 
with  costs. 

The  application  of  the  administratrix  for  the  appointment  of  a 
receiver  and  for  an  injunction  must  also  fail,  and  with  costs.  It 
is,  in  my  opinion,  a wholly  unnecessary  proceeding  at  the  present 
time.  The  farm  has  not  been  sold,  and  the  other  assets  are  of 
little  or  no  value.  All  are  vested  in  the  administratrix.  The 
interest  of  Mr.  Smith  in  the  land  is  bound  by  the  writs  in  the 
Sheriff’s  office  against  his  assignor,  which,  with  the  judgment  in 
Mrs.  McCully’s  favour,  affords  her  ample  protection.  By  paying 
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the  judgment,  Dr.  McCully  or  his  solicitor  will  be  able  to  have 
the  action  for  alimony  brought  to  trial  and  disposed  of.  It  will 
then,  and  only  then,  I think,  be  possible  to  determine  the  pro- 
priety of  appointing  a receiver.  There  will  probably  be  but  little 
to  receive. 


Dr.  McCully  appealed  from  the  orders  of  Latchford,  J., 
dismissing  the  two  motions  made  by  him,  and  also  appealed  from 
the  ex  parte  order  of  Latchford,  J.,  allowing  the  caution  to  be 
registered. 


January  23,  1911.  The  appeal  was  heard  by  a Divisional 
Court  composed  of  Falconbridge,  C.J.K.B.,  Britton  and 
Riddell,  JJ. 

J.  A.  Macintosh,  for  the  appellant,  argued  that  the  convey- 
ance by  his  client  was  a mortgage  only,  and  did  not  deprive  him 
of  his  right  to  partition.  The  language  of  the  Partition  Act 
(R.S.O.  1897,  ch.  123,  sec.  8)  is  very  wide,  and  allows  ‘‘any 
party  interested  in  any  land’’  to  apply  for  partition.  The  ap- 
pellant’s motion  for  partition  was  properly  launched,  and  should 
have  been  dealt  with  as  a separate  matter,  apart  from  the  other 
questions  before  the  Court.  The  claim  of  the  appellant’s  wife 
for  alimony  is  stale,  the  parties  having  been  separated  for  fifteen 
years.  It  is  submitted  that  the  learned  Judge  in  the  Court 
below  exercised  his  discretion  wrongly  in  allowing  the  appellant’s 
wife,  on  an  ex  parte  motion,  to  file  a caution  against  the  lands, 
after  the  motion  for  partition  was  launched:  Byer  v.  Grove  (1901), 
2 O.L.R.  754. 

W.  Laidlaw,  K.C.,  for  the  respondents,  argued  that  the  lands 
had  been  properly  vested  in  the  administratrix,  by  the  effect 
of  the  caution  filed  under  the  order  of  the  learned  Judge  in  the 
Court  below,  and  that  there  was  no  sufficient  ground  shewn  for 
compelling  a partition  or  sale,  in  the  present  circumstances. 
Reference  was  made  to  Re  Bowerman  and  Hunter  (1909),  18 
O.L.R.  122. 


January  28,  1911.  Riddell,  J.: — Dr.  and  Mrs.  McCully 
were  married  in  1875;  they  had  a number  of  children,  including 
Mary  B.  McB.  McCully;  in  1895  they  separated,  and  Dr. 
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McCully  went  to  the  United  States;  he  obtained  a divorce 
there,  and  remarried;  the  said  daughter  Mary  died  intestate  on 
the  6th  July,  1906,  owning  the  south  part  of  lot  26,  concession  D., 
township  of  York,  subject  to  certain  incumbrances.  In  1907 
Dr.  McCully  began  to  make  and  press  a claim  to  his  share  of 
this  land;  in  June,  1909,  Mrs.  McCully  began  an  action  for 
alimony  against  Dr.  McCully;  Dr.  McCully  retained  a solicitor, 
Mr.  Smith,  of  Chatham;  the  plaintiff  obtained  an  order  for 
interim  alimony  and  disbursements,  which  are  still  unpaid,  and 
amount  to  a sum,  it  is  said,  of  $300  and  more.  Dr.  McCully 
renounced  all  right  to  administration  of  the  estate  of  his  de- 
ceased daughter  in  favour  of  the  Trusts  and  Guarantee  Com- 
pany, and  that  company  took  proceedings  for  the  issue  of  letters 
of  administration  to  them;  Mrs.  McCully  opposed;  and,  after 
trial,  such  letters  were  issued  to  her  in  October,  1909;  Dr. 
McCully,  in  September,  1909,  assigned  to  his  solicitor,  Mr. 
Smith,  all  his  interest  in  the  land  mentioned,  ‘‘as  collateral  security 
for  all  costs,  charges,  counsel  fees,  and  disbursement's  which  are 
now  owing  by”  Dr.  McCully  to  Mr.  Smith,  “or  which  may  in 
future  be  owing  by”  Dr.  McCully  to  Mr.  Smith,  in  the  alimony 
and  administration  proceedings;  Mr.  Smith  to  reassign  upon 
being  paid. 

In  January,  1910,  Dr.  McCully  served  notice  of  motion  for 
partition  under  Con.  Rule  956,  returnable  on  the  15th  February; 
and  on  the  7th  February,  1910,  Mr.  Justice  Latchford  allowed 
Mrs.  McCully  to  file  a caution  as  administratrix  under  the 
Devolution  of  Estates  Act,  R.S.O.  1897,  ch.  127,  sec.  14,  as 
amended  by  2 Edw.  VII.  ch.  17,  sec.  4 (now  10  Edw.  VII.  ch. 
56,  sec.  15).  (1)  This  is  one  of  the  orders  appealed  from. 

My  brother  Latchford  was  asked  to  set  this  order  aside;  and  he 
refused  on  the  19th  December,  1910.  (2)  This  is  the  second 

order  appealed  from.  (3)  On  the  same  day  my  learned  brother 
refused  to  make  an  order  for  partition;  and  this  is  the  third 
order  appealed  from. 

As  to  the  first  order,  there  is  no  ground  for  interfering.  It 
may  be  thought  that  Dr.  McCully  should  have  had  notice  of 
the  application,  and,  no  doubt,  that  would  have  been  at  least 
a proper — and  perhaps  the  more  regular — course.  The  facts, 

however,  as  alleged  on  the  application,  are  not  controverted; 
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and  the  precise  practice  to  be  followed  on  such  an  application 
must  be  largely  in  the  discretion  of  the  Judge  who  hears  the 
motion.  He  may  see  fit  to  require  notice  to  be  served  or  he 
may  grant  the  order  ex  parte  as  the  merits  of  the  case  may  re- 
quire. 

The  real  ground  for  the  second  application  is  that  the  adminis- 
tratrix is  not  proceeding  to  realise  upon  the  land  and  divide  the 
property  or  its  proceeds  amongst  the  beneficiaries. 

Since  the  passing  of  Con.  Rule  954,  the  Courts  have  been 
chary  of  interfering  with  the  administration  of  estates  by  the 
personal  representative  duly  appointed  by  the  Surrogate  Courts 
unless,  indeed,  something  is  made  to  appear  proving  or  indicating 
incompetency  or  worse  on  his  part.  Here  I can  find  nothing 
to  indicate  any  want  of  business  capacity  or  any  bad  faith — 
and,  if  an  application  were  made  now  for  administration,  I think 
it  would  be  rightly  refused.  And,  by  parity  of  reasoning,  the 
land  should  remain — at  least  for  the  present — in  the  administra- 
trix. 

In  the  consideration  of  the  third  question,  we  must  look  at 
the  position  of  all  parties  with  the  caution  validly  filed. 

The  title  to  the  land  became  and  continues  revested  in  the 
administratrix:  Re  Bowerman  and  Hunter,  18  O.L.R.  122.  This 
was  the  condition  of  affairs  when  the  motion  for  partition  came 
on  to  be  heard. 

Byer  v.  Grove,  2 O.L.R_^  754,  does  not  assist.  There  the 
plaintiff  had  brought  his  action  for  an  injunction  restraining  the 
defendant  from  selling  certain  lands.  In  January,  1901,  the 
defendant  had  become  administrator  of  the  personal  estate  of 
M.  G.,  who  had  died  on  the  18th  October,  1900.  He  then 
advertised  land  of  M.  G.  for  sale,  to  take  place  on  the  22nd 
October,  1901,  more  than  a year,  as  will  be  seen,  from  the  death 
of  M.  G.  The  defendant  then  obtained  letters  of  administra- 
tion to  the  real  estate  of  M.  G.  on  the  14th  October,  1901.  The 
plaintiff,  on  the  21st  October,  1901,  obtained  an  interim  in- 
junction against  the  defendant  proceeding  with  the  sale — the 
defendant  thereupon  obtained  an  order  for  filing  a caution. 
On  the  29th  October  the  plaintiff  moved  to  continue  the 
injunction  before  Street,  J.  That  learned  Judge  pointed  out 
that  at  the  time  the  defendant  advertised  the  land  for  sale  he 
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had  not  been  appointed  administrator,  and  at  the  time  the 
sale  was  to  take  place  he  had  not  registered  a caution,  and  the 
land  had  then  gone  to 'the  heirs  under  R.S.O.  1897,  ch.  127. 
He  goes  on  to  say:  “The  subsequent  registration  of  the 

caution  cannot  in  any  way  affect  the  right  of  the  plaintiff  to 
bring  this  action.  The  plaintiff  is  entitled  to  an  injunction 
restraining  the  defendant  from  selling  or  attempting  to  sell  his” 
(f.e.,  the  plaintiff’s)  “interest  in  the  lands  in  question  without 
his  consent  or  without  some  title  acquired  subsequent  to  the 
commencement  of  this  action.  . . . I do  not  think  I can  in 

this  action  determine  the  validity  of  the  caution  filed  since  the 
action  was  commenced.”  It  will  be  obvious  that  all  the  learned 
Judge  determined  was,  that  the  defendant  could  not  sell  unless 
the  caution  was  effective — and  he  declined  to  decide  whether  it 
was  effective.  This  is  no  authority  for  the  proposition  that, 
notwithstanding  a caution,  an  heir  is  entitled  to  partition. 

This  plaintiff  has  conveyed  away  his  interest  in  the  lands 
by  way  of  collateral  security — his  position  is  not  better  than 
that  of  a mortgagor;  and  that  fact  alone  should,  in  my  view, 
conclude  him. 

In  England  it  seems  to  have  been  considered  that  a mort- 
gagor  must  pay  off  his  mortgage  before  he  can  apply  for  par- 
tition: V.  Haydon  (1882),  47  L.T.  184 — at  least  if  his  mort- 
gagee objects:  v.  James,  [1894]  3 Ch.  554;  as  in  any  case  the 

mortgagee  must  be  before  the  Court,  and  a bill  should  not  be 
framed  for  redemption  against  the  mortgagee  and  partition 
against  others:  ib.,  at  p.  557;  see  also  Cation  v.  Banks,  [1893] 
2 Ch.  221. 
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In  Ontario,  it  would  seem  that  an  order  for  partition  may 
be  made  at  the  instance  of  the  mortgagor  of  an  undivided  interest 
alone;  at  least  such  an  order  has  been  made;  but  that  practice 
is  not  to  be  commended — and  it  can  be  followed  only  (if  at  all) 
when  the  other  parties  do  not  object. 

In  McDougall  v.  McDougall  (1868),  14  Gr.  267,  an  order  for 
partition  was  made  at  the  instance  of  a co-tenant  who  had  mort- 
gaged his  share,  without  bringing  his  mortgagee  as  a party  before 
the  Court.  As  the  other  parties  had  not  objected.  Van  Kough- 
net,  C.,  held  that  the  mortgagee  might  be  made  a party  in  the 
Master’s  office. 
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In  the  present  instance  the  co-tenants  do  object,  and  Mc- 
Dougall  v.  McDougall  does  not  apply:  c/.  Cornish  v.  Gest  (1788), 
2 Cox  Eq.  R.  27,  per  Mr.  Justice  Buller. 

Even  had  Dr.  McCully  been  free  from  his  conveyance,  I do 
not  think  he  would  have  the  right  ex  dehito  justitice  to  partition — 
he  could  not  place  his  rights  higher  than  they  would  be  were 
the  administratrix  an  express  trustee  for  sale — and  in  such  case, 
on  the  objection  of  the  others  interested  (and  in  the  present 
case  they  do  object),  he  could  not  have  an  order  for  partition 
{Re  Dennis  (1887),  14  O.R.  267),  except  under  circumstances 
which  do  not  here  exist. 

Where  land  is  vested  in  an  administrator,  and  the  real  com- 
plaint is  that  the  administrator  is  not  acting  properly  in  respect 
of  the  estate,  the  proper  course  is  to  apply  for  administration — 
and,  upon  due  cause  being  shewn,  such  an  order  may  be  made. 

If  at  any  time  in  the  future  it  be  made  to  appear  that  the 
interests  of  all  parties  require  administration  of  the  estate  by 
the  Court,  such  an  order  may  be  applied  for,  notwithstanding 
the  dismissal  of  these  appeals — and  the  dismissal  of  these  appeals 
will  not  prejudice  Dr.  McCully  in  any  application  he  may  be 
advised  to  make  in  the  future. 

With  these  provisions,  the  appeals  will  be  dismissed  with 
costs. 


Falconbridge,  C.J.,  and  Britton,  J.,  agreed  in  the  result. 
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[RIDDELL,  J.] 

Re  Morlock  and  Cline  Limited. 

Sarvis  and  Canning’s  Claims. 

Company — Winding-up — Dominion  Winding-up  Act,  sec.  70 — ^‘Clerks  or 
other  Persons” — Commercial  Traveller — Preferred  Claims  for  Wages 
and  Expenses — Ejusdem  Generis  Rule — Assignment  of  Claim — Status 
of  Assignee — Director — Remuneration — Ontario  Companies  Act,  1907, 
sec.  88. 

A commercial  traveller  is  of  the  class  “clerks  or  other  persons”  mentioned 
in  sec.  70  of  the  Dominion  Winding-up  Act,  and  is  entitled,  under  that 
section,  to  be  collocated  by  special  privilege  over  other  creditors  in 
respect  of  a claim  for  salary  and  expenses  under  his  contract  of  employ- 
ment with  a company,  in  a proceeding  for  the  winding-up  of  the  com- 
pany under  the  Act. 

A commercial  traveller  may  not  be  considered  a clerk,  but  comes  within 
“other  persons.” 

The  application  of  the  ejusdem  generis  principle  is  more  sparing  than 
formerly.  Primd  facie  general  words  are  to  be  taken  in  their  larger 
sense,  unless  in  the  particular  case  the  true  construction  of  the  instru- 
ment requires  the  conclusion  that  they  are  intended  to  be  used  in  a 
sense  limited  to  things  ejusdem  generis  with  those  which  have  been 
specifically  mentioned  before;  and  this  rule  is  applicable  to  cases  in 
which  persons  are  the  subject  of  the  enumeration. 

Anderson  v.  Anderson,  [1895]  1 Q.B.  749,  followed. 

There  was  nothing  to  shew  that  commercial  travellers  were  “of  a higher 
and  different  character”  as  compared  with  clerks,  so  as  to  prevent  the 
general  words  being  construed  as  ejusdem  generis  with  the  particular. 

A director  of  a company  employed  by  the  company  as  a commercial  travel- 
ler cannot  enforce  a claim  for  payment  for  his  services,  unless  a by-law 
authorising  such  payment  has  been  passed  and  confirmed  at  a general 
meeting:  sec.  88  of  the  Ontario  Companies  Act,  1907. 

Birney  v.  Toronto  Milk  Co.  (1902),  5 O.L.R.  1,  followed. 

A director  does  not  better  his  position  by  asserting  that  he  is  only  a 
“dummy”  director. 

An  assignee  of  a claim  for  wages  stands,  for  the  purposes  of  sec.  70  of  the 
Winding-up  Act,  in  the  shoes  of  his  assignor. 

Lee  V.  Friedman  (1909),  20  O.L.R.  49,  followed. 

Appeal  by  W.  J.  Sarvis  and  W.  Canning  from  a ruling  of 
an  Official  Referee  upon  a reference  for  the  winding-up  of  the 
company  under  the  Dominion  Winding-up  Act. 

February  2.  The  appeal  was  heard  by  Riddell,  J.,  in  the 
Weekly  Court  at  Toronto. 

G.  S.  Gibbons,  for  the  appellants. 

C.  L.  Dunbar,  for  the  liquidator. 

February  6.  Riddell,  J.: — Morlock  and  Cline  Limited,  an 
Ontario  company,  being  in  liquidation  under  the  Dominion 
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Winding-up  Act,  claims  were  made  (three  in  all)  by  Sarvis  and 
Canning  against  the  company,  and  the  claimants  insist  that 
they  should  be  {quoad  these  amounts)  collocated  by  special  privi- 
lege over  other  creditors  under  sec.  70  of  the  Dominion  Winding- 
up  Act.*  The  Local  Master  at  Guelph,  as  Official  Referee,  dis- 
allowed the  claim  for  such  collocation  and  placed  the  claimants 
on  the  ordinary  list.  They  now  appeal. 

(I.)  Canning  was  a commercial  traveller  in  the  employ  of  the 
company.  He  was  entitled  under  his  agreement  to  receive  for 
his  services  to  the  company  a fixed  sum  (apparently  per  month) 
and  expenses;  and  he  devoted  his  whole  time  and  attention  to 
the  business  of  his  employers.  The  liquidator  contends  that 
(1)  Canning  is  not  of  the  class  “clerks  or  other  persons”  men- 
tioned in  sec.  70  of  the  Act;  and  (2),  if  he  is,  he  cannot  claim 
for  expenses. 

(1)  It  is  not  denied  that  Canning  is  a “person”;  the  first  argu- 
ment is  that  he  is  not  a “clerk,”  and  the  second  contention  is 
that  “other  persons”  must  be  read  on  the  ejusdem  generis  princi- 
ple. Whatever  the  original  meaning  of  “clerk,”  it  has  been 
very  much  extended,  and  a clerk  need  no  longer  be  a “dmcws” 
or  able  to  handle  a pen.  Probably  a commercial  traveller  would 
not  be  considered  a “clerk”  in  ordinary  parlance,  and  perhaps 
not  in  a statute  such  as  this.  The  question  has  come  up  more 
than  once  in  the  Courts  of  the  United  States,  and  our 
use  of  language  is  more  allied  to  that  of  the  United  States 
than  to  that  of  England  (including  the  common  pronunciation 
of  the  word  itself).  The  decisions  have  been  almost  uniformly 
adverse  to  the  possibility  of  a commercial  traveller  being  con- 
sidered a “clerk:”  In  re  Greenewald  (1900),  99  Fed.  R.  705; 
In  re  Scanlan  (1899),  97  Fed.R.  26,  27 ; Mulholland  v.  Wood  (1891), 
166  Pa.  St.  486;  State  v.  Chapman  (1883),  35  La.  Ann.  75;  Weems 
V.  Delta  Moss  Co.  (1881),  33  La.  Ann.  973;  and  the  like.  It 
is  not  wholly  without  interest  to  note  that  in  French  “clerk” 
is  “commis,”  and  “commercial  traveller”  commis-voyageur.” 

"•■R.S.C.  1906,  ch.  144,  sec.  70:  Clerks  or  other  persons  in,  or  having 
been  in  the  employment  of  the  company,  in  or  about  its  business  or  trade, 
shall  be  collocated  in  the  dividend  sheet  by  special  privilege  over  other 
creditors,  for  any  arrears  of  salary  or  wages  due  and  unpaid  to  them  at 
the  time  of  the  making  of  the  winding-up  order,  not  exceeding  the  arrears 
which  have  accrued  to  them  during  the  three  months  next  previous  to  the 
date  of  such  order. 
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Then,  as  to  the  doctrine  of  ejusdem  generis,  which  has,  I 
venture  to  think,  been  sometimes  abused,  and  has  some  sins 
to  answer  for.  It  is  pointed  out  in  the  Divisional  Court  judg- 
ment in  Fraser  v.  Pere  Marquette  R.W.  Co.  (1908),  18  O.L.R.  589, 
at  pp.  602,  603,  that  this  supposed  principle  is  but  a particular 
-case  of  “those  principles  which  universally  obtain  that  Courts 
of  law  and  equity  will,  in  construing  a written  instrument,  en- 
deavour to  discover  and  give  effect  to  the  intention  of  the  party, 
and,  with  a view  to  so  doing,  will  examine  carefully  every  por- 
tion of  the  instrument.’’  And  sometimes  it  has  been  considered 
that  where  some  general  word  follows  one  or  more  of  a more 
special  signification,  the  subsequent  word  is  limited  in  its  meaning 
by  what  precedes.  But  this  is  not  always  the  case;  and  the 
application  of  the  supposed  principle  is  more  sparing  than  for- 
merly. For  example,  in  Anderson  v.  Anderson,  [1895]  1 Q.B. 
749  (C.A.),  the  rule  is  laid  down  that  when,  in  the  operative 
part  of  a deed,  general  words  follow  an  enumeration  of  particular 
things,  those  words  are  primd  facie  to  be  construed  as  having 
their  natural  and  larger  meaning,  and  are  not  to  be  restricted 
to  things  ejusdem  generis  with  those  previously  enumerated,  un- 
less there  is  something  in  the  deed  which  shews  an  intention  so 
to  restrict  them.  There,  after  an  enumeration  of  things  assigned, 
“All  the  household  furniture,  plate,  linen,  china,  glass,  and 
tenant’s  fixtures,  wines,  spirits  and  other  consumable  stores,” 
followed  “and  other  goods,  chattels,  and  effects  in,  or  upon, 
or  belonging  to”  a certain  messuage.  The  Court  of  Appeal 
held,  affirming  the  judgment  of  Wright,  J.,  that  the  general  words 
covered  carriages,  horses,  harness,  and  stable  furniture.  Lord 
Esher,  M.R.,  at  p.  753,  lays  down:  “Nothing  can  well  be  plainer 
than  that  (f.e.,  the  case  of  V.  Marc/ian^  (1842),  1 Y.  & C.  Ch. 

290,  at  p.  300)  to  shew  that  primd  facie  general  words  are  to  be 
taken  in  their  larger  sense,  unless  you  can  find  that  in  the  par- 
ticular case  the  true  construction  of  the  instrument  requires  you 
to  conclude  that  they  are  intended  to  be  used  in  a sense  limited 
to  things  ejusdem  generis  with  those  which  have  been  specifically 
mentioned  before.” 

There  is  no  difference  in  this  regard  in  the  interpretation  of 
statute  and  of  deed.  It  is  clear  that  this  case  correctly  expresses 
the  law.  I do  not  find  any  instance  in  which  its  authority  or 
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the  actual  decision  or  the  principle  so  laid  down  has  ever  been 
questioned. 

But  it  is  argued  that  the  rule  there  laid  down  is  not  applic- 
able to  cases  in  which  persons  are  the  subject  of  the  enumeration. 

The  law  was  first  laid  down  (as  it  would  appear)  in  a case 
in  1 & 2 Ph.  & M.,  Dyer  100,  109,  pi.  38,  1 Jones  185,  under 
the  statute  West.  II.,  ch.  41,  that  in  the  enumeration  of  persons, 
etc.,  in  this  statute  thus,  “Abbots,  priors,  guardians  of  hospitals 
and  of  other  religious  establishments,”  bishops  are  not  included 
in  the  general  words.  So  in  1 Jones  186,  a statute  beginning 
with  the  words  “colleges,  deans  and  chapters,  parsons,  vicars,” 
and  concluding  with  “and  others  having  spiritual  promotions,” 
was  held  not  to  include  bishops  within  the  general  words.  See 
also  Archbishop  of  Canterbury's  Case,  2 Rep.  46  (b);  Casher  v. 
Holmes  (1831),  2 B.  & Ad.  592. 

In  Gunnestad  v.  Price  (1875),  L.R.  10  Ex.  65,  at  pp.  69,  70, 
the  law  is  thus  expressed:  “The  maxim  that  general  words  are 
limited  in  their  applications  is  constantly  acted  upon.  . 

Where  they  follow  an  enumeration  of  particular  things,  they 
do  not  include  things  of  a higher  and  different  character.” 

The  argument  of  the  respondent  is,  that  commercial  travellers 
are  “things  of  a higher  and  different  character”  as  compared 
with  clerks.  No  evidence  has  been  submitted  of  difference  in 
character  or  relative  superiority  in  any  respect  of  the  two  classes. 
Nor  do  the  authorities  assist  in  the  inquiry.  The  table  of 
precedence  given  in  Blackstone,  vol.  1,  p.  404,  note  (s),  of  which 
I must,  of  course,  take  judicial  notice,  does  not  mention  “clerks” 
at  all  as  such — possibly  because  “clerks”  were  then  really“cZmcf, ” 
but  more  probably  because  they  were  not  supposed  to  have 
any  special  precedence — it  may  be  that  they  would  come  within 
the  three  last  grades,  “tradesmen,  artificers,  labourers.”  Nor 
do  I find  “commercial  travellers”  mentioned — there  may  not 
have  been  any  in  Blackstone’s  time,  for  the  older  denomination 
of  “bagmen”  is  not  in  the  table  either. 

A similar  lack  of  specific  notice  appears  in  the  table  of  pre- 
cedence provided  for  Canada  and  Canadians  by  Her  late  Majesty’s 
advisers.  We  had  been  without  any  official  guidance  before  that 
time  in  this  important  matter,  and  accordingly  the  dispatch  of 
the  Right  Honourable  the  Secretary  of  State  for  the  Colonies, 
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bearing  date  the  3rd  November,  1879,  to  be  found  printed  at 
p.  XXII.,  Dominion  Statutes  for  1880,  laid  down  the  rules  of 
precedence  for  Canada.  Unfortunately  for  the  present  pur- 
pose, neither  clerk  nor  commercial  traveller  is  referred  to  therein.* 

It  may,  of  course,  have  been  by  an  oversight  that  no  pro- 
vision was  made  for  these  two  classes;  but  in  any  case  I cannot 
supply  the  deficiency. 

There  being  nothing  official  to  guide  the  Court  in  this  delicate 
inquiry,  I am  forced  to  rely  upon  common  knowledge — and  from 
that,  I am  wholly  unable  to  say  that  a commercial  traveller  as 
such  is  a thing  of  higher  character  than  a clerk — nor  can  I find 
any  difference  in  their  nature.  It  must  be  said,  in  justice  to  this 
particular  commercial  traveller,  that  he  wholly  repudiates  the 
suggestion  and  vigorously  contests  the  argument  that  he  is  higher 
than  or  at  all  different  from  an  ordinary  clerk. 

Giving  full  reverence  to  the  cases,  I cannot  think  that  they 
conclude  the  appellant,  and  I decide  in  his  favour  upon  this 
point. 

(2)  Then  it  is  argued  that  at  least  the  sums  paid  by  the  com- 
mercial traveller  for  expenses  cannot  be  made  a preferential 
claim.  I can  see  no  difference  in  principle  between  these  sums 
and  the  remainder  of  the  wages — the  servant  was  to  have  a fixed 
sum  and  expenses,  and  his  expenses  are  as  much  a part  of  his 
wages  as  the  fixed  sum.  It  is  not  as  though  these  sums  were 
paid  for  the  company  to  the  railway  companies,  hotels,  etc., 
with  an  undertaking  that  the  company  would  repay  to  the 
traveller  as  a debt  the  sums  so  paid  by  him— as  would  be  the 
case  if  the  commercial  traveller  were  to  pay  some  creditor  of  the 
company;  here,  the  servant  is  paying  money  for  himself,  the 
repayment  of  which  to  himself  is  payment  of  part  of  his  wages. 

The  above  considerations  dispose  of  the  Canning  case;  and 
the  appeal  as  to  Canning  will  be  allowed  with  costs  here  and 
below  (as  mentioned  at  the  end  of  this  judgment). 

This  decision  is  not  at  all  in  conflict  with  that  of  the  late 
Master  in  Ordinary  in  Re  Ritchie-Hearn  Co.  (1905),  6 O.W.R. 
474,  so  far  as  that  decision  holds  that  the  “other  persons”  must 
be  “of  the  servant  and  not  of  the  executive  or  master  class.” 
The  earlier  part  of  the  judgment  must  be  read  and  applied  with 
caution  lest  it  would  exclude  office  boys,  charwomen  and  the  like. 
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(II.)  Sarvis  makes  two  claims,  (1)  one  for  $209.94  salary  and 
expenses  as  commercial  traveller — this  is  covered  by  the  above 
remarks.  This  appeal  will  also  be  allowed  with  costs  here  and 
below  (as  mentioned  at  the  end  of  this  judgment).  (2)  He 
further  claims,  as  the  assignee  of  Levi  Morlock,  for  $337 . 50, 
three  months’  wages  as  commercial  traveller. 

An  objection  is  taken  in  this  case  that  the  assignor 
Morlock  was  a director  in  the  company.  The  answer  is  made 
that  he  was  only  a ‘Mummy”  director;  but  the  law  does  not 
draw  any  distinction  between  “dummy”  and  non-dummy  direc- 
tors— and  one  who  has  accepted  the  position  of  director  must 
continue  to  be  so  dumb  that  he  cannot  say  he  was  not  a director 
— it  would  never  do  to  allow  a director  to  better  his  position 
by  asserting  that  he  did  not  do  his  duty  as  director. 

Here,  however,  he  seems  to  have  been  employed  by  his  com- 
pany as  a commercial  traveller;  and  it  does  not  appear  that  he 
took  any  active  part  in  the  management  of  the  company.  There 
is  no  difficulty  arising  from  the  fact  that  Sarvis  is  only  an  assignee; 
the  reasoning  in  Lee  v.  Friedman  (1909),  20  O.L.R.  49,  wholly 
covers  the  case,  and  proves  that  an  assignee  stands  for  the  pur- 
poses of  such  an  enactment  as  the  present  in  the  shoes  of  his 
assignor:  see  pp.  53,  55,  56. 

But  I think  I am  concluded  by  the  decision  of  the  Divisional 
Court  in  Birney  v.  Toronto  Milk  Co.  (1902),  5 O.L.R.  1,  to  say 
that  the  provisions  of  the  statute*  “should  be  held  wide  enough 
to  prevent  a president  and  board  of  directors  from  voting  to 
themselves  or  to  any  one  or  more  of  themselves  any  remunera- 
tion whatever  for  any  services  rendered  to  the  company  without 
the  authority  of  a general  meeting  of  the  shareholders:”  p.  6. 
This  case  was  followed  in  Benor  v.  Canadian  Mail  Order  Co. 
(1907),  10  O.W.R.  1091;  and  Mackenzie  v.  Maple  Mountain 
Mining  Co.  (1909-10),  20  O.L.R.  170,  615,  does  not  affect  it.  (There 
is  a mistake  in  the  report  in  the  first  line  of  p.  616 — my  brother 
Sutherland  took  part  in  the  judgment  in  the  Divisional  Court, 
not  I).  The  decision  in  the  Court  of  Appeal  went  off  on  the 
ground  that  the  general  meeting  had  in  reality  passed  upon  the 


*The  Ontario  Companies  Act,  7 Edw.  VII.  ch.  34,  sec.  88:  “No  by-law 
for  the  payment  of  the  president  or  any  director  shall  be  valid  or  acted 
upon  iintifithe  same  has  been  confirmed  at  a general  meeting.” 
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matter.  On  pp.  172  and  173  of  20  O.L.R.  are  cited  with  ap- 
proval certain  remarks  in  Beaudry  v.  Read  (1907),  10  O.W.R. 
622,  which  shew  what  the  common  law  is,  etc.,  etc.,  and  I do 
not  add  to  or  vary  what  is  there  said. 

The  appeal  upon  this  claim  will  be  dismissed  with  costs  as 
below  stated. 

In  view  of  the  fact  that  all  the  claims  and  appeals  have  been 
conducted  by  the  same  solicitors,  I think  that  the  costs  awarded 
should  be  fixed  as  follows — the  appellants  may  tax  one-half  of 
all  their  costs  both  before  the  Master  and  here. 


[IN  CHAMBERS.] 

Russell  v.  Greenshields. 

^yr\f  of  Summons — Service  out  of  the  Jurisdiction — Con.  Rule  162(e)  — 
Both  Parties  Resident  in  Another  Province — Breach  of  Trust  in  On- 
tario— Foriim  for  Litigation — Discretion. 

The  plaintiff  and  defendant  were  both  resident  in  the  Province  of  Quebec. 
They  were  jointly  interested  in  the  purchase  from  the  Dominion  Govern- 
ment of  a tract  of  land  in  the  Province  of  Saskatchewan,  out  of  which 
a railway  company  were  entitled,  by  concession  from  the  Government, 
to  select  lands  for  their  purposes.  The  defendant,  acting  at  Ottawa 
on  behalf  of  the  plaintiff  and  himself,  assumed  to  release  the  Govern- 
ment from  all  claims  to  any  lands  selected  by  the  railway  company, 
and  there  signed  a letter  to  that  effect,  addressed  to  the  Minister  of 
the  Interior.  The  plaintiff  alleged  these  facts  in  his  statement  of  claim, 
and  charged  that  the  defendant  was  improperly  influenced  to  sign  the 
renunciation  or  surrender,  and  received  therefor  money  or  valuable 
consideration,  for  which  he  should  account,  and  should  pay  damages  for 
the  loss  of  the -more  valuable  lands  obtained  by  the  company:  — 

Held,  that  this  particular  transaction,  growing  out  of  the  original  engage- 
ment of  joint-purchase,  was  separable  from  the  general  joint  relation- 
ship; it  was  begun  and  was  to  be  prosecuted  and  consummated  in  the 
Province  of  Ontario,'  at  the  seat  of  Government  at  Ottawa;  so  that 
this  particular  breach  of  trust  began  and  ended  in  Ontario,  and  might 
l)e  regarded  as  a breach  of  contract  to  be  performed  in  Ontario,  for 
which  damages  were  sought;  and,  therefore,  under  Con.  Rule  162  (e), 
permission  was  properly  given  to  serve  the  defendant  in  Quebec  with  the 
writ  of  summons  and  statement  of  claim  in  an  action  brought  in  On- 
tario. 

Upon  the  allegations  sworn  to  by  the  plaintiff,  this  was  not  a case  of  a 
vexatious  or  oppressive  character,  wherein  the  discretion  of  the  Court 
might  rightly  be  exercised  in  refusing  to  grant  leave  to  sue. 


Motion  by  the  defendant  to  set  aside  an  order  made  under 
Con.  Rule  162  and  service  of  the  writ  of  summons  and  statement 
of  claim  made  thereunder. 
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January  4.  The  motion  was  heard  by  the  Master  in  Cham- 
bers. 

Wallace  Nesbitt,  K.C.,  and  Britton  Osier,  for  the  defendant. 

J.  F.  Hellmuth,  K.C.,  and  C.  J.  R.  Bethune,  for  the  plaintiff. 

January  10.  The  Master  in  Chambers: — The  plaintiff  and 
defendant  were  partners  in  certain  lands  in  the  North-West,  to 
which  the  Canadian  Northern  Railway  Company  were  making 
adverse  claims. 

This  action  is  said  by  the  plaintiff,  on  his  examination  on 
this  motion,  to  be  based  on  a breach  of  his  duty  by  the  defen- 
dant, as  such  partner,  in  assenting  to  an  arrangement  with  the 
Dominion  Government  in  settlement  of  the  claims  of  the  Cana- 
dian Northern  Railway  Company,  by  which  the  plaintiff  says 
he  was  injured  to  such  an  extent  that  he  now  claims  as  damages 
$1,250,000.  The  plaintiff  admits  that  he  gave  a release  of  this 
claim  to  the  defendant,  on  his  solemn  assurance  that  he  had 
given  his  assent  through  inadvertence,  and  upon  his  surrender 
to  the  plaintiff  of  all  his  interest  in  the  partnership.  But  he 
now  alleges  that  he  has  since  discovered  that  the  defendant  (to 
speak  quite  plainly)  was  heavily  bribed  to  give  such  consent. 
The  plaintiff  is,  therefore,  claiming  to  recover  the  whole  or  part 
of  such  secret  profit,  which  he  estimates  as  above. 

It  is  not  stated  in  the  material  where  the  alleged  bribe  was 
given  to  the  defendant  or  from  whom  it  came. 

It  further  appears  now  (though  not  disclosed  on  the  applica- 
tion for  the  order)  that  in  December,  1908,  and  about  two  years 
after  the  above  mentioned  release,  the  plaintiff  had  assigned 
all  his  rights  and  those  of  the  defendant  in  the  partnership  to 
a land  company.  This  was  admitted  by  the  plaintiff  on  his 
examination. 

It  is  stated  in  the  statement  of  claim  that  both  plaintiff  and 
defendant  are  resident  in  the  Province  of  Quebec.  Now,  I am 
not  aware  of  any  case,  nor  have  I been  referred  to  any,  in  which 
a foreign  plaintiff  has  been  permitted  to  prosecute  an  action 
in  the  Courts  of  this  Province  against  an  unwilling  foreign  de- 
fendant. This  is  what  might  have  been  anticipated.  It  does 
not  seem  probable  that  Con.  Rule  162  was  passed  with  any  such 
object;  which  would  be  in  conflict  with  the  dictum  of  the  Court 
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in  Sirdar  Gurdyal  Singh  v.  Rajah  of  Faridkote,  [1894]  A.C.  670, 
that  personal  actions  should  be  brought  in  the  Courts  of  the 
country  in  which  the  defendant  resides. 

This  principle  was  acted  on  in  Lopez  v.  Chavarri,  [1901]  W.N. 
115 — a case  approved  in  Atkinson  v.  Plimpton  (1903),  6 O.L.R. 
566,  at  p.  573. 

In  the  present  case  the  parties  are  both  resident  in  Quebec, 
where  the  agreement  of  partnership  was  made,  which  must, 
therefore,  be  decided  by  the  laws  of  that  Province,  whose  Courts 
are  also  best  qualified  to  say  what  is  the  effect  of  the  assignment 
of  December,  1908. 

It  is  further  to  be  observed  that,  so  far  as  appears,  there 
are  no  assets  of  the  defendant  in  this  Province  on  which  any 
judgment  obtained  by  the  plaintiff  in  this  action  could  attach. 
And  it  was  said  by  a Divisional  Court  in  Burns  v.  Davidson 
(1892),  21  O.R.  547,  that  it  would  be  useless  to  give  a relief 
which  the  Court  could  not  enforce. 

In  Standard  Construction  Co.  v.  Wallherg  (1910),  20  O.L.R. 
646,  it  was  pointed  out  (p.  650)  that  the  right  to  have  Rule  162 
applied  (even  in  a case  technically  within  its  provisions)  “is 
not  absolute,  but  depends  upon  the  exercise  of*  a sound  dis- 
cretion.’’ This  had  been  previously  laid  down  by  Meredith, 
C.J.,  in  Baxter  v.  Faulkner  (1905),  6 O.W.R.  198,  where  the 
Divisional  Court  set  aside  an  order  after  it  had  been  affirmed 
on  appeal  to  a Judge  in  Chambers. 

On  the  undisputed  facts  of  this  case,  it  does  not  seem  a proper 
one  to  be  litigated  in  the  Courts  of  this  Province.  It  should 
rather  be  left  to  the  jurisdiction  of  the  domicile  of  the  parties, 
where  both  are  well  known,  and  where  the  whole  matter  can 
be  completely  and  finally  disposed  of. 

The  motion  is  entitled  to  prevail;  and  the  order  and  service 
made  thereunder  should  be  set  aside  with  costs. 

See  Re  Bank  of  Montreal  and  Imperial  Statutes,  Re  Morrow 
(1879),  26  Gr.  420,  where  the  Quebec  Court  sent  a question 
of  Ontario  law,  arising  in  an  action  before  it,  to  be  decided  here. 

The  plaintiff  appealed  from  the  order  of  the  Master  in  Cham- 
bers. 
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February  7.  The  appeal  was  heard  by  Boyd,  C.,  in  Cham- 
bers. 

I.  F.  Hellmuth,  K.C.,  for  the  plaintiff. 

W.  Nesbitt,  K.C.,  for  the  defendant. 


February  8.  Boyd,  C.: — The  Qu’Appelle  Company  became 
entitled  conditionally  to  certain  public  lands  in  Saskatchewan 
reserved  by  the  Dominion  Government,  out  of  which  selection 
was  to  be  made  by  the  company. 

The  like  concession  of  public  lands  was  made  to  the  Canadian 
Northern  Railway  Company,  and  the  selection  by  that  com- 
pany of  the  same  area  of  reserved  lands  was  to  be  made  after 
prior  satisfaction  of  the  claim  of  the  Qu’Appelle  Company,  and 
subject  also  to  the  further  condition  that  the  selections  by  the 
Canadian  Northern  Railway  Company  should  be  completed  prior 
to  the  31st  December,  1905. 

Prior  to  December,  1905,  the  Qu’Appelle  Company  had 
assigned  all  the  company’s  interest  in  the  said  lands  to  Pugsley, 
Osier,  Hammond,  and  McNevins,  and  on  the  15th  May,  1906, 
the  plaintiff  and  defendant,  by  contract  in  writing,  agreed  to 
purchase  all  the  said  interest  in  the  lands  from  Pugsley  et  al. 

The  plaintiff  and  defendant  thereupon  became  entitled  to 
make  selection  of  the  said  lands,  as  for  the  Qu’Appelle  Com- 
pany, to  the  extent  of  493,269  acres,  in  priority  to  the  Canadian 
Northern  Railway  Company,  but  at  this  time  the  priority  was 
disputed,  and  the  Canadian  Northern  Railway  Company  had 
made  selections  of  land,  which  they  claim  as  against  the  Qu’Appelle 
Company. 

Prior  to  the  22nd  May,  1906,  the  Qu’Appelle  Company  had 
made  large  selections  of  land  out  of  the  reserved  area,  and  these 
were  identified  on  the  Government  map  prepared  for  the  purpose, 
and  the  selection  notified  to  the  Government. 

On  the  22nd  May,  1906,  the  plaintiff  and  defendant  and  the 
president  of  the  Canadian  Northern  Railway  Company  met  in 
the  city  of  Toronto,  and  it  was  then  arranged  that  the  Qu’Appelle 
Company,  by  the  plaintiff  and  defendant,  should  withdraw  objec- 
tion to  the  Canadian  Northern  Railway  Company  having  priority 
as  to  the  lands  selected  by  that  company  prior  to  the  31st  Decem- 
ber, 1905,  in  consideration  of  the  Qu’Appelle  Company  getting 
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a first  choice  out  of  200,000  acres  of  other  lands  reserved  by  the 
Government  for  the  Canadian  Northern  Railway  Company. 
To  facilitate  the  consummation  of  this  compromise,  and  to  enable 
the  Canadian  Northern  Railway  Company  to  procure  patents 
of  the  lands  from  the  Government,  the  plaintiff  instructed  the 
vice-president  of  the  Qu’Appelle  Company  (William  Pugsley) 
to  inform,  and  he  did  inform,  the  Minister  of  the  Interior  that 
the  defendant  was  authorised  to  represent  the  company  in 
arranging  for  the  land  grant  and  in  the  settlement  of  all  matters 
at  issue  between  that  company  and  the  Government.  On  the 
11th  June,  1906,  Hammond,  president  of  the  Qu’Appelle  Com- 
pany, wrote  from  Toronto  to  the  Minister  of  the  Interior,  at 
the  request  of  the  plaintiff  and  defendant,  a letter  of  that  date, 
setting  forth  the  compromise  which  had  been  arrived  at  be- 
tween the  rival  companies,  and  empowering  Mr.  Greenshields, 
for  the  Qu’Appelle  Company,  to  make  all  the  arrangements  as 
to  the  selection  by  the  Qu’Appelle  Company  out  of  the  200,000 
acres,  with  the  consent  of  the  Canadian  Northern  Railway  Com- 
pany, and  thereupon  to  release  all  claims  of  the  Qu'Appelle 
Company  upon  lands  selected  by  the  Canadian  Northern  Rail- 
way Company  over  the  area  common  to  both. 

The  question  in  dispute  between  the  two  companies  up  to 
the  11th  June,  1906,  was  solely  as  to  priority  of  choice  in  respect 
of  lands  selected  by  the  Canadian  Northern  Railway  Company 
prior  to  the  31st  day  of  December,  1905;  and  no  claim  had  been 
preferred  to  make  any  selection  by  the  Canadian  Northern  Rail- 
way Company  out  of  the  common  area  after  that  date,  and 
the  plaintiff  knew  of  no  such  selection  having  been  made  by 
that  company. 

On  the  13th  June,  1906,  the  Qu’Appelle  Company  conveyed 
to  the  said  Pugsley  et  at.  all  the  lands  which  the  latter  had  agreed 
to  sell  to  the  plaintiff  and  defendant.  On  the  20th  June  the 
said  vendors,  Pugsley,  Osier,  Hammond,  and  McNevins,  being 
holders  of  all  the  stock  in  the  Qu’Appelle  Company,  sold  and 
conveyed  the  same  to  a company  called  Mackenzie  Mann  & Com- 
pany Limited. 

Before  the  13th  June  the  Qu’Appelle  Company  executed  a 
power  of  attorney  (dated  the  20th  June)  appointing  Pugsle  / 
et  al.  attorneys  irrevocable  for  the  purpose  of  dealing  with  al 
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matters  as  to  the  land  grant  and  the  issue  of  patents  therefor. 
On  the  19th  June,  1906,  at  Ottawa,  the  defendant,  while  acting 
under  the  authority  of  the  Qu’Appelle  Company,  and  also  acting 
on  behalf  of  the  plaintiff  as  joint  owner  in  the  purchase  of  the 
said  lands,  assumed  to  release  the  Government  from  all  claims 
to  any  lands  selected  by  the  Canadian  Northern  Railway  Com- 
pany, whether  made  before  or  after  the  31st  December,  1905. 
This  renunciation  is  contained  in  a letter  to  the  Minister  of  the 
Interior,  signed  by  the  defendant  on  the  19th  June.  The  Govern- 
ment acted  upon  this  letter,  and  directed  the  issue  of  letters 
patent  to  the  Canadian  Northern  Railway  Company  of  157,000 
acres,  which  had  been  selected  by  that  company  after  the  31st 
December,  1905,  and  before  the  20th  June,  1906,  although  126,000 
acres  of  these  had  before  been  duly  selected  on  behalf  of  the 
Qu’Appelle  Company  and  the  parties  to  this  action. 

The  plaintiff’s  cause  of  complaint  is,  that  the  defendant  was 
corruptly  influenced  to  sign  the  said  renunciation  or  surrender, 
and  received  therefor  money  or  valuable  consideration,  for  which 
he  should  account  to  his  co-purchaser,  and  also,  if  need  be,  that 
he  should  pay  damages  for  the  loss  of  the  more  valuable  lands 
so  obtained  by  the  rival  company. 

For  the  purpose  of  this  litigation,  it  is  not  material  to  con- 
sider the  precise  legal  relationship  between  the  parties:  they 
were  joint  purchasers,  and,  when  the  transaction  complained  of 
was  entered  upon  and  engaged  in,  the  defendant  was  placed 
in  a position  of  confidence  quoad  the  plaintiff.  He  was  trusted 
to  negotiate  a certain  compromise  faithfully,  instead  of  which 
(as  alleged)  he  grossly  violated  the  trust  reposed  in  him.  This 
particular  transaction,  growing  out  of  the  original  engagement 
of  joint-purchase,  is  plainly  separable  from  the  general  joint 
relationship.  This  was  a matter  originated  at  the  conference 
held  at  Toronto  on  the  22nd  May,  1906,  in  the  prosecution  of 
which  new  duties  and  new  responsibilities  were  undertaken  by 
the  defendant  on  the  joint  account.  This  special  matter  was 
begun  and  was  to  be  prosecuted  and  consummated  in  the  Province 
of  Ontario,  at  the  seat  of  Government  at  Ottawa.  Everything 
was  centred  there  as  to  making  the  selection  of  the  lots  by  the 
maps,  plans,  and  surveys  prepared  by  the  Department  of  the 
Interior;  it  was  there  the  title  to  the  western  land  was  to  be 
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dealt  with  and  secured  for  the  joint  benefit  of  the  plaintiff  and 
defendant.  So  that  this  particular  breach  of  trust  began  and 
ended  in  Ontario  and  may  fairly  be  regarded  as  a breach  of  con- 
tract to  be  performed  within  Ontario  for  which  damages  are 
sought.  The  Con.  Rule  162  (e)  covers  the  situation.  The 
language  of  the  Rule  has  always  received  a liberal  construction, 
and,  to  my  mind,  this  is  a transaction  which  may  well  be  in- 
vestigated in  this  Court.  It  is  a stronger  case  than  a somewhat 
analogous  one  reported  in  Harris  v.  Fleming  (1879),  13  Ch.  D. 
208. 

If  the  case  presented  be  apparently  of  a vexatious  or  oppres- 
sive character,  the  discretion  of  the  Court  may  rightly  be  exer- 
cised in  refusing  to  grant  leave  to  sue;  such  was  the  application 
in  Societe  Generate  de  Paris  v.  Dreyfus  Brothers  (1887),  37  Ch.D. 
215,  226;  but,  upon  the  allegations  sworn  to  by  the  plaintiff, 
the  contrary  is  here  established. 

The  defendant  by  his  affidavit  denies  that  any  corrupt  in- 
ducement existed  which  influenced  his  writing  the  letter  of  re- 
nunciation, but  that  is  the  matter  in  dispute  affecting  the  merits, 
not  the  jurisdiction  of  the  Court.  The  4th  paragraph  of  the 
same  affidavit  states  that  no  breach  occurred  within  Ontario 
of  any  contract  not  released  by  a document  set  out  in  the  43rd 
paragraph  of  the  statement  of  claim.  That  paragraph  implies 
that  there  was  a contract  between  the  parties  and  a breach  of 
it  within  Ontario,  which  has  been  released.  That,  again,  is  a 
matter  going  to  the  merits  of  the  defence,  because  the  plaintiff 
says  that,  when  that  document  was  given,  he  was  in  ignorance 
of  the  bribe  which  changed  the  whole  situation  and  set  him  at 
liberty  to  seek  redress. 

The  writ  should  be  restored,  and  the  action  allowed  to  pro- 
ceed in  due  course,  and  the  order  of  the  Master  vacated.  Costs 
of  application  and  appeal  to  be  in  the  cause  to  the  plaintiff. 

[Leave  to  appeal  to  a Divisional  Court  was  granted  to  the  defendant 
by  Teetzel,  J.,  in  Chambers,  on  the  21st  February,  1911;  the  appeal  was 
heard  by  a Divisional  Court  on  the  15th  May,  1911;  and  dismissed 
on  the  19th  May,  1911.  The  Judgment  of  the  Divisional  Court  will  be 
reported  in  the  regular  course.] 
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[DIVISIONAL  COURT.] 
Pratt  v.  Waddington. 


Bailment — Loan  of  Animal — Transfer  hy  Bailee  to  Another — Death — Ac- 
tion for  'Non-return — Negligence — Evidence — Onus — Cause  of  Death 

— Treatment  of  Animal. 

Where  goods  are  given  into  the  sole  custody  of  a person  and  accepted  by 
him  as  bailee,  and  they  are  lost  while  in  his  custody,  the  onus  lies  upon 
him  to  shew  circumstances  negativing  negligence  on  his  part. 

Review  of  the  cases. 

The  plaintiff  lent  a horse  to  the  defendant,  who  handed  it  over  to  another 
person,  who  used  it  for  heavy  work.  The  horse  died  three  weeks  after  it 
was  lent.  The  cause  of  death  was  not  shewn.  The  man  who  worked 
the  horse  was  not  called  as  a witness,  and  no  evidence  was  given  to 
sheAV  how  the  horse  was  housed,  fed,  or  cared  for:  — 

Held,  in  an  action  for  damages  for  the  non-return  of  the  horse,  that  the 
onus  was  upon  the  defendant  to  excuse  the  default;  as  far  as  the  evi- 
dence sheAved,  the  defendant  Avas  entirely  in  the  Avrong;  and  judgment 
Avas  properly  given  for  the  plaintiff. 

Appeal  by  the  defendant  Grundy  from  the  judgment  of  the 
County  Court  of  the  County  of  York  in  favour  of  the  plaintiff 
in  an  action  in  that  Court  by  bailor  against  bailee  for  non-return 
of  a horse. 

February  9.  The  appeal  was  heard  by  Mulock,  C.J.Ex.D., 
Teetzel  and  Middleton,  JJ. 

R.  McKay,  K.C.,  for  the  defendant  Grundy,  argued  that 
the  horse  in  question  was  not  lent  to  him,  but  to  one  Spain, 
for  whom  the  defendant,  to  the  knowledge  of  the  plaintiff,  acted 
only  as  agent.  In  any  case  there  was  no  evidence  of  negligence 
in  the  care  of  the  horse,  or  as  to  what  was  the  cause  of  its  death. 
The  plaintiff  knew  the  use  to  which  the  horse  was  being  put, 
and  that  it  was  in  charge  of  Spain,  and  made  no  objection.  It 
was  not  lent  on  the  understanding  that  it  was  to  be  under  the 
defendant’s  personal  care,  but  it  was  in  contemplation  that  it 
was  to  be  used  by  another  person,  who,  if  any  one,  was  responsible 
to  the  plaintiff  for  its  death. 

R.  G.  Hunter,  for  the  plaintiff,  argued  that  the  defendant,  as 
a gratuitous  bailee,  could  not  get  rid  of  his  responsibility  by  parting 
with  the  possession  of  the  property  to  another,  and  by  doing 
so  had  become  practically  an  insurer:  Coggs  v.  Bernard  (1704), 
2 Ld.  Raym.  909.  The  cases  shew  that  the  borrower  of  a horse 
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is  required  to  use  an  extraordinary  degree  of  care,  and  is  responsi- 
ble even  for  slight  negligence.  The  plaintiff  has  given  sufficient 
evidence  of  negligence  to  cast  on  the  defendant  the  onus  of 
shewing  that  the  horse  died  from  no  fault  of  his,  which  he  has 
not  succeeded  in  doing.  The  following  authorities  were  also 
referred  to:  Bringloe  v.  Morrice  (1676),  1 Mod.  210;  Story  on 
Bailments,  9th  ed.,  p.  210;  Dennison  v.  Gavaza  (1885),  6 R.  & 
G.  (Nova  Scotia)  490;  Jones  on  Bailments,  p.  65;  Beal  on  Bail- 
ments, Can.  ed.,  p.  122;  Oliphant  on  Horses,  Can.  ed.,  p.  274; 
Cooper  V.  Barton  (1810),  in  note  (at  p.  5)  to  Dean  v.  Keate  (1811), 
3 Camp.  4. 

McKay,  in  reply. 

February  11.  The  judgment  of  the  Court  was  delivered  by 
Middleton,  J.: — The  facts  are  simple.  Pratt  owned  the  horse 
in  question.  Grundy  borrowed  the  horse  in  November,  1909, 
saying,  according  to  Pratt:  “We,”  that  is,  the  firm  of  Wadding- 
ton  & Grundy,  “want  another  horse,  and  do  not  want  to  buy 
one,  and  we  thought,  as  you  would  not  be  doing  anything  with 
your  horse  in  the  building  line  during  the  winter,  we  might  have 
the  horse  for  his  feed  and  return  him  in  the  spring.”  Pratt 
assumed  that  Grundy  had  authority  from  the  firm,  and  assented 
to  this.  It  turns  out  that  Grundy  was  not  acting  for  the  firm; 
and  the  action  has  been  dismissed  as  to  Waddington.  Grundy 
handed  the  horse  over  to  a man  named  Spain,  for  whom  he  was 
really  acting,  and  Spain  proceeded  to  use  him  in  his  own  busi- 
ness. The  horse  was  used  for  drawing  night-soil  and  other 
heavy  work,  and  there  is  some  evidence  from  which  it  might 
be  inferred  that  he  was  worked  hard  and  not  too  well  treated; 
at  any  rate  the  hor^e  died  some  three  weeks  after  it  had  been 
lent.  The  plaintiff  only  learned  of  its  death  some  week  or  ten 
days  after  it  occurred.  When  it  fell  ill,  a veterinary  examined 
it  and  gave  medicine  without  avail.  He  thinks  death  was  from 
indigestion — “chronic  with  a little  acute  form” — the  cause  was 
not  ascertained.  Various  causes  are  suggested  in  evidence — 
a long  drive  when  not  used  to  it — draughts  of  cold  water — change 
of  feed — wet  bed — feeding  oats  or  giving  water  when  hot 

The  learned  Judge  has  found  that  the  exact  cause  of  death 
is  not  shewn,  and  that  the  onus  was  upon  the  defendant  to  shew 
that  he  was  guilty  of  no  negligence. 
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Spain,  in  whose  custody  the  horse  was,  was  not  called,  and 
no  evidence  is  given  shewing  how  the  horse  was  housed,  fed,  or 
cared  for. 

The  latest  English  case  is  Phipps  v.  New  Claridge’s  Hotel  Limited 
(1905),  22  Times  L.R.  49,  which  decides  that  when  goods  are  given 
into  the  sole  custody  of  a person  and  accepted  by  him  as  bailee, 
and  they  are  lost  while  in  his  custody,  the  onus  lies  upon  him  to 
shew  circumstances  negativing  negligence  on  his  part.’’  There 
an  unreported  case  of  Dollar  v.  Greenfield  (Times,  19th  May, 
1905)  is  referred  to,  where  the  Lord  Chancellor  applied  to  bail- 
ments the  doctrine  laid  down  by  Erie,  C.J.,  in  Scott  v.  London 
Dock  Co.  (1865),  3 H.  & C.  596,  and  said:  ‘‘The  defendant  was  bound 
to  restore  the  subject  of  the  bailment  in  the  same  condition  as 
that  in  which  he  received  it,  and  it  was  for  the  defendant  to  ex- 
plain or  offer  valid  excuse  for  not  having  done  so.  It  was  for 
him  to  prove  that  reasonable  care  had  been  exercised.” 

In  the  earlier  English  cases  there  is  a very  singular  lack  of 
precision  in  such  little  discussion  of  this  question  as  is  to  be  found. 

In  Cooper  v.  Barton,  3 Camp.  5t?.,  a plaintiff  was  non- 
suited when  a borrower  returned  his  horse  with  broken  knees, 
and  all  he  could  shew  was  that  the  horse  had  often  been  ridden 
and  had  never  been  known  to  fall;  LeBlanc,  J.,  ruling  that 
the  plaintiff  must  give  some  evidence  of  negligence.  But  in 
Mackenzie  v.  Cox  (1840),  9 C.  & P.  632,  Gurney,  B.,  in  summing 
up,  said:  “No  evidence  was  given  on  the  part  of  the  plaintiff  as 
to  the  manner  in  which  the  dog  was  lost,  the  onus  being  on 
the  defendant  to  acquit  himself,  by  shewing  he  was  not  in  fault 
with  respect  to  the  loss  of  it.” 

One  would  have  expected  to  find  the  precise  question  raised 
upon  demurrer  in  some  of  the  older  cases,  but  I find  no  trace 
of  any  such  question.  The  declaration  always  charges  the  de- 
fendant with  negligence  whereby  he  is  unable  to  return  the  thing 
lent.  In  a note  to  Platt  v.  Hibbard  (1827),  7 Cowen  (N.Y.)  497, 
500,  it  is  said:  “When  there  is  a total  default  to  deliver  the 
goods  bailed,  on  demand,  the  onus  of  accounting  for  the  default 
lies  with  the  bailee;  otherwise  he  shall  be  deemed  to  have  con- 
verted the  goods  to  his  own  use,  and  trover  will  lie;  but  when 
he  has  shewn  a loss,  or  where  the  goods  are  injured,  the  law  will 
not  intend  negligence.  The  onus  is  then  shifted  upon  the 
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plaintiff.”  It  is  by  no  means  easy  to  deduce  the  substance  of 
this  note  from  the  authorities  cited.  This  note  is  accepted  as 
authoritative  in  Schmidt  v.  Blood  (1832),  9 Wend.  268;  but  in 
Beardslee  v.  Richardson  (1833),  11  Wend.  25,  Savage,  C.J.,  dis- 
cussing the  liability  of  a bailee  who  had  undertaken  to  deliver 
a money  package  without  reward,  says:  ^^Had  he  shewn  a 

demand  and  refusal,  the  defendant,  I think,  would  have  been 
bound  to  account  for  the  loss,  and  to  indemnify  the  plaintiff, 
unless  he  could  shew  the  property  lost  without  fault  on  his  part, 
that  is,  without  gross  negligence” — a statement  quoted  with 
approval  by  the  Supreme  Court  of  Pennsylvania  in  Beckman  v. 
Shouse  (1835),  5 Rawle  178. 

In  Cass  V.  Boston  and  Lowell  R.R.  Co,  (1867),  14  Allen 
(Mass.)  448,  the  majority  of  the  Supreme  Court  of  Massa- 
chusetts also  accept  this  view.  Chapman,  J.,  stating  (p.  452) 
that  the  defendants  ‘‘must  shew  an  excuse  for  the  non-perform- 
ance of  their  promise;  and  the  burden  of  proof  was  upon  them 
to  establish  their  excuse.  ...  If  the  defendants  indeed 
prove  that  the  goods  are  stolen  or  lost,  without  direct  fault  on 
their  part,  so  that  performance  is  impossible,  then  if  the  plaintiff 
charges  that  the  loss  occurred  through  negligence,  he  must  prove 
it,  and  the  burden  of  proof  shifts  upon  him  to  do  so.” 

In  Ouderkirk  v.  Central  National  Bank  of  Troy  (1890),  119 
N.Y.  263,  the  point  is  put  more  concisely,  and  I venture  to 
think  more  accurately:  “To  justify  a refusal  to  return  the  pro- 
perty, on  the  ground  of  a loss  thereof,  the  burden  is  upon  the 
bailee  of  shewing  the  exercise  by  him  of  due  care  according  to 
the  nature  of  the  bailment.” 

Similar  is  the,  law  of  Scotland.  In  McLean  v.  War  nock 
(1883),  10  Rettie  1052,  1055,  Lord  Shand  says:  “The  onus 
is  . . . upon  the  defender  to  account  for  the  death  of  the 

horse,  and  I do  not  think  that  he  has  satisfactorily  discharged 
that  onus  by  proving  that  the  horse  was  killed  by  a cause  for 
which  he  was  not  responsible” — a statement  of  the  law  which 
appears  to  have  been  accepted  by  the  majority  of  the  Court 
in  Pearce  v.  Sheppard  (1893),  24  O.R.  167,  a case  which  ulti- 
mately turned  upon  the  degree  of  care  required,  rather  than 
upon  the  question  of  onus. 

Here  the  defendant  was  entirely  in  the  wrong;  the  loan  of 
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the  horse  was  to  him,  and  he  had  no  right  to  pass  it  on  to  Spain. 
For  aught  that  we  know;  the  death  of  the  horse  may  have  been 
wholly  due  to  Spain’s  treatment  and  lack  of  care.  It  was 
subjected  to  conditions  and  risks  not  contemplated  by  the  bail- 
ment; the  defendant,  and  Spain  holding  the  horse  under  him, 
have  the  means  of  shewing  what  was  done,  and  in  fairness  and 
in  law  the  onus  is  upon  them  to  excuse  the  default  in  making 
due  return. 

In  discussing  the  cases  I have  avoided  all  reference  to  cases 
where  the  defendant  was  a carrier,  as  special  considerations  place 
the  liability  of  a carrier  upon  a higher  footing  than  the  defen- 
dant’s liability  here. 

Appeal  dismissed  with  costs. 


I IN  CHAMBERS.] 

Rex  ex  rel.  Warner  v.  Skelton  and  Woods. 

Municipal  Elections — Proceeding  to  Void  Election — Oivil  Proceeding — 
Joinder  of  Respondents — Munwipal  Act,  1903,  sec.  225 — Common 
Grounds  of  Objection — Other  Grounds — Election. 

In  respect  of  motions  under  the  Municipal  Act  to  determine  the  validity 
of  the  election  of  members  of  municipal  councils,  sec.  225  of  the  Act 
(3  Edw.  VII.  ch.  19)  authorises  the  relator  to  proceed  against  more 
than  one  person  by  the  one  motion  only  when  ‘‘the  grounds  of  objec- 
tion,” that  is,  all  the  grounds  set  out  in  the  notice,  “apply  equally  to 
two  or  more  persons  elected.” 

Where  there  is  a common  ground  of  attack,  the  Judge  before  w,hom  the 
different  motions  are  returnable  will  give  proper  directions  to  enable 
the  cases  to  be  tried  together,  and  so  avoid  all  unnecessary  expense. 
In  a case  where  the  relator  had  begun  proceedings  against  two  persons, 
there  being  a common  ground  of  attack,  but  all  the  grounds  not  being 
common  to  both,  the  relator  was  allowed  to  strike  out  the  grounds  not 
common  to  both  respondents  and  so  proceed  with  the  matter  as  a 
joint  attack  under  sec.  225,  or  to  strike  out  the  name  of  either  respond- 
ent and  proceed  against  the  other,  leaving  the  respondent  whose 
name  Avas  struck  out,  liable  to  separate  attack. 

The  proceedings  under  the  Municipal  Act  are  civil  proceedings,  and  can- 
not be  regulated  by  analogy  to  criminal  proceedings. 

The  Queen  ex  rel.  St.  Louis  v.  Reaume  et  al.  (1895),  26  O.R.  460,  and 
Regina  ex  rel.  Burnham  v.  Eagerman  and  Beamish  (1900)  , 31  O.R.  636, 
discussed. 

An  application  by  the  relator,  in  the  nature  of  a quo  warranto 
under  the  Municipal  Act,  to  void  the  election  of  the  respondents 
as  reeve  and  councillor  respectively  of  the  village  of  Mimico. 
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The  attack  was  based  on  various  grounds  against  the  two 
respondents,  but  all  the  grounds  were  not  applicable  to  both 
respondents. 

February  2.  The  application  came  on  for  hearing  before  the 
Master  in  Chambers. 

J.  M.  Godfrey,  for  the  respondents,  objected  that  the  pro- 
ceeding was  irregular. 

Edward  Meek,  K.C.,  for  the  relator. 

February  4.  The  Master  in  Chambers: — Mr.  Godfrey  re- 
lied on  the  construction  of  sec.  225  of  the  Municipal  Act,  1903 
(3  Edw.  VII.  ch.  19),  given  by  Street,  J.,  in  Regina  ex  rel.  Burn- 
ham V.  Hagerman  and  Beamish  (1900),  31  O.R.  636.  It  is  there 
laid  down,  for  clear  and  distinct  reasons,  in  a considered  judg- 
ment, that  it  is  only  where  a joint  offence  or  ground  of  disquali- 
fication is  alleged  that  there  can  be  a joinder  of  respondents. 
While  holding  that  the  respondents  were  both  duly  qualified, 
the  learned  Judge  is  careful  to  add  at  the  close:  ‘‘The  motion 
must,  therefore,  upon  all  grounds,  be  dismissed  with  costs.”  It 
cannot,  therefore,  be  said  that  the  decision  on  the  point  in  ques- 
tion was  merely  obiter.  Even  if  it  were,  such  a considered  and 
definite  expression  of  opinion  could  not  properly  be  disregarded 
by  me.  To  do  so  would  be  a violation  of  the  principle  laid  down 
in  Cruso  v.  Bond  (1881),  9 P.R.  Ill,  117  (at  a later  stage  see 
report  in  (1882),  1 O.R.  384). 

It  was  also  said  that  in  the  earlier  case  of  The  Queen  ex  rel. 
St.  Louis  V.  Reaume  et  al.  (1895),  26  O.R.  460,  it  had  been  decided 
that  sec.  225  did  not  bear  this  interpretation,  and  that  this  case 
was  not  cited  in  the  Burnham  case,  supra.  But  it  is  not  to 
be  supposed  that  that  case  was  unknown  to  the  late  Mr.  Justice 
Street;  and  it  is  clear  that  the  decision  does  not  conflict  with 
his.  All  that  was  decided  by  the  St.  Louis  case  was,  that  where 
different  respondents  are  attacked  in  the  same  proceeding  on 
the  same  ground,  the  section  in  question  does  not  require  that 
the  same  judgment  must  be  given  as  to  all.  There,  as  in  all 
the  other  cases  that  I can  recall,  where  there  was  more  than  one 
respondent,  there  has  been  one  main  ground  of  attack  against 
all.  Where  separate  grounds  have  been  considered,  the  present 
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objection  was  not  taken,  or,  if  taken,  was  not  pressed,  nor  was 
it  ever  necessary  to  decide  it.  See  Rex  ex  rel.  Cavers  v.  Kelly 
(1906),  7 O.W.R.  280,  where  this  point  as  to  sec.  225  is  men- 
tioned; Rex  ex  rel.  Moore  v.  Hamill  (1904),  7 O.L.R.  600;  Rex 
ex  rel.  Armour  v.  Peddie  (1907),  9 O.W.R.  393;  Rex  ex  rel.  Seymour 
V.  Plant  (1904),  7 O.L.R.  467;  The  King  ex  rel.  Black  v.  Campbell 
(1909),  18  O.L.R.  269;  Rex  ex  rel.  Milligan  v.  Harrison  (1908),. 
16  O.L.R.  475;  Rex  ex  rel.  O’Shea  v.  Letherhy  (1908),  16  O.L.R. 
581. 

It  is  also  to  be  observed  that  in  the  present  case  the  recog- 
nizance provides  only  for  “such  costs  as  may  be  adjudged  and 
awarded  to  the  said  defendants  against  the  relator.”  This  may 
be  held  to  mean  jointly  only,  and  not  to  be  enforceable  in  favour 
of  one  only.  It  follows  the  form  given  in  Biggar’s  Municipal 
Manual  (1900),  p.  240,  which  seems  to  favour  the  construction 
of  sec.  225  submitted  by  Mr.  Godfrey.  In  some  cases  the  recog- 
nizance is  made  in  favour  of  the  defendants  “or  any  of  them.” 
But  it  is  not  clear  that  there  is  any  authority  for  this  change. 

However  that  may  be,  it  seems  better  to  follow  the  decision 
in  the  Burnham  case,  and  leave  it  to  the  relator,  if  dissatisfied^ 
to  have  this  point  settled  on  appeal,  so  that  it  may  be  made 
clear  what  sec.  225  really  means.  At  present,  in  my  opinion, 
the  motion  must  be  confined  to  such  grounds  of  objection  (if 
any)  as  are  common  to  both  parties,  in  regard  to  acts  in  which 
they  jointly  participated,  assuming  that  this  can  be  done.  Other- 
wise the  motion  must  be  dismissed  with  costs.  This  would 
not  prevent  new  proceedings  being  taken  if  brought  within  the 
statutory  period,  which  has  still  a least  a week  to  run. 

The  relator  appealed  from  the  decision  of  the  Master. 

February  10.  The  appeal  was  heard  by  Middleton,  J.,  in 
Chambers. 

Meek,  K.C.,  for  the  relator. 

Godfrey,  for  the  respondents. 

February  13.  Middleton,  J.: — I have  looked  at  all  the 
authorities  cited  and  many  others,  and  have,  in  the  result,  arrived 
at  the  conclusion  that  the  matter  must  be  determined  upon  the 
construction  of  our  statute. 
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The  proceedings  authorised  by  the  Municipal  Act  to  contest 
the  validity  of  elections  to  municipal  offices  are  statutory,  and, 
as  is  the  case  with  all  purely  statutory  proceedings,  the  statute 
must  be  strictly  and  literally  followed.  There  is  no  inherent 
jurisdiction,  and  considerations  of  convenience  and  analogy  find 
no  place  in  the  discussion. 

Two  conflicting  cases  upon  the  statute  are  cited. 

The  Chancellor  in  The  Queen  ex  rel.  St.  Louis  v.  Reaume  et  al., 
26  O.R.  460,  referring  to  the  section  in  question,  225,  which 
provides,  ‘‘In  case  the  grounds  of  objection  apply  equally  to 
two  or  more  persons  elected,  or  sitting  as  members  of  the  council 
. the  relator  may  proceed  by  one  motion  against  such 
persons,’’  says  (p.  462)  that  it  “is  merely  a convenient  guide 
for  procedure,  so  that  cases  having  so  much  in  common  that 
they  can  conveniently  be  tried  together  may  be  combined  in 
one  proceeding — with  the  double  advantage  of  economy  and 
expedition.” 

In  Regina  ex  rel.  Burnham  v.  Hagerman  and  Beamish,  31 
O.R.  636,  Street,  J.,  in  a case  in  which  there  was  no  common 
question — the  sole  ground  of  attack  being  lack  of  qualification — 
held  that  two  respondents  could  not  be  joined  in  one  motion, 
basing  his  opinion  upon  the  analogy  of  the  proceeding  under 
the  Municipal  Act  to  the  common  law  quo  warranto,  which  was 
criminal  in  its  nature. 

In  this  conflict  of  authority,  there  being  no  further  appeal, 
I must  form  and  act  upon  my  own  opinion. 

Section  225,  I think,  authorises  proceeding  against  more 
than  one  person  in  the  one  motion  only  when  “the  grounds  of 
objection,”  that  is,  all  the  grounds  set  out  in  the  notice,  “apply 
equally  to  two  or  more  persons  elected.” 

Where,  as  here,  there  is  a common  ground  of  attack,  the  Judge 
before  whom  the  different  motions  are  returnable  will  give  proper 
directions  to  enable  the  cases  to  be  tried  together,  and  so  avoid 
all  unnecessary  expense. 

The  proceedings  under  the  Municipal  Act  are  civil  proceed- 
ings, and  cannot  be  regulated  by  analogy  to  criminal  proceedings, 
nor  do  the  special  provisions  found  in  the  statute  of  Anne  and 
the  English  Crown  Office  Practice  Rules  afford  any  guide;  in 
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fact,  the  absence  of  these  provisions  indicates  the  absence  of 
the  special  powers  they  confer. 

The  remedy  granted  by  the  Master  is  not  in  all  respects  apt. 
The  relator  should  be  at  liberty  either  to  strike  out  the  grounds 
not  common  to  both  respondents  and  so  proceed  with  the  matter 
as  a joint  attack  under  sec.  225,  or  he  should  be  at  liberty  to 
strike  out  the  name  of  either  respondent  and  proceed  against 
the  other,  leaving  the  respondent  whose  name  is  struck  out  liable 
to  separate  attack.  This  respondent  would  be  entitled  to  his 
costs,  and,  as  between  the  relator  and  continuing  respondent,  or 
both  respondents,  if  the  proceedings  are  continued  as  to  both, 
the  costs  must  be  to  the  respondents  in  any  event.  Election 
may  be  made  in  two  days,  and  should  appear  on  the  face  of  the 
order  issued. 

I have  not  considered  the  question  as  to  this  order  being  sub- 
ject to  any  appeal,  as  it  was  argued  upon  its  merits  without 
objection.  See  Rex  ex  rel.  McFarlane  v.  Coulter  (1902),  4 O.L.R. 
520. 


[RIDDELL,  J.] 

Rex  V.  Toronto  R.W.  Co. 

Criminal  Law — Indictment  for  Common  'Nuisance — Several  Counts — Trial — 
Failure  of  Jury  to  Agree  except  as  to  one  Count — New  Trial — Post- 
ponement— Grounds  for — Question  of  Law  Reserved  for  Court  of  Appeal 
— Motion  to  Quash  Indictment — Demurrer — Jurisdiction — Powers  of 
Ontario  Railivay  and  Municipal  Board  — Street  Railway  — 
Danger  to  Life,  Safety,  and  Health — Danger  to  Property  and 
Comfort — Fenders,  Guards,  and  Appliances — Overcrowding  Gars — Duty 
to  Passengers — Physical  Force — Common  Carriers — Contract  with  City 
Corporation — Criminal  Code,  secs.  221,  222,  223,  247,  284 — Convenience 
of  Public.  , 

The  defendants  were  indicted  for  a common  nuisance,  and  were  tried  upon 
the  indictment,  which  contained  six  counts.  The  jury  found  a verdict  of 
“guilty”  on  one  of  the  counts,  which  charged  overcrowding  of  the  de- 
fendants’ cars  to  such  an  extent  as  to  endanger  the  property  and  comfort 
of  the  public;  the  jury  failed  to  agree  upon  a verdict  in  regard  to  the 
other  counts.  The  trial  Judge  took  the  verdict  of  “guilty”  on  the  one 
count,  and  discharged  the  jury.  Considering  the  various  counts  each 
as  a separate  indictment,  under  sec.  857(1)  of  the  Criminal  Code,  the 
Judge  ordered  the  remaining  counts  to  be  tried  upon  an  early  day,  under 
< the  powers  conferred  by  secs.  858  and  960  of  the  Code.  The  defendants 
then  applied  to  the  Judge  for  a postponement  of  the  trial: — 

Held,  that  the  trial  should  not  be  delayed  upon  the  grounds  alleged,  viz., 
that  it  would  be  impossible  to  obtain  the  necessary  witnesses,  and  that  the 
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defendants  would  be  put  to  inconvenience  by  an  early  trial;  there  was 
nothing  to  shew  that  the  witnesses  would  be  more  readily  available  or  the 
defendants  less  inconvenienced  at  another  time;  and  criminal  law  should 
be  administered  as  expeditiously  as  civil  law — if  not  more  so. 

Held,  however,  that  a case  should  be  stated  for  the  Court  of  Appeal  upon 
questions  of  law  raised  by  the  defendants,  and  the  trial  adjourned,  upon 
the  defendants  giving  certain  undertakings. 

Upon  motion  to  quash  the  indictment  and  upon  demurrer  to  the  indictment, 
and  upon  the  defendants’  plea  of  “not  guilty,”  certain  questions  of  law 
were  determined  by  the  trial  Judge:  — 

By  the  first  count,  the  defendants  were  charged  with  a common  nuisance 
committed  by  operating  cars  without  proper  and  sufficient  fenders,  guards, 
and  appliances.  It  was  contended  that  the  High  Court  sitting  for  the 
trial  of  criminal  cases  had  no  jurisdiction  to  try  this  question,  because 
the  Ontario  Legislature  had,  by  6 Edw.  VII.  ch.  31,  vested  the  Ontario 
Railway  and  Municipal  Board  with  exclusive  jurisdiction  in  the 
premises : — • 

Held,  that  the  whole  objection  was  unsound  in  essence.  While  the  con- 
stitution of  Provincial  Courts,  including  those  of  criminal  jurisdiction,  is 
within  the  power  of  the  Province  (B.N.A.  Act,  sec.  92(14)),  and  the 
Legislature  might  have  formed  a new  Court  for  the  trial  of  nuisances, 
and  might  have  excluded  the  jurisdiction  of  the  High  Court,  it 
had  not  done  so  or  purported  to  do  so.  The  Ontario  Railway  and 
Municipal  Board  is  not  a Criminal  Court — it  does  not  administer  the 
criminal  law  of  Canada  and  follow  the  procedure  laid  down  by  the 
Dominion  Parliament  under  the  B.H.A.  Act,  sec.  91(27). 

The  first  count  set  out:  (a)  that  the  defendants  are  operating  cars;  (b) 
that,  in  the  absence  of  reasonable  precaution  and  care,  these  might  en- 
danger human  life;  (c)  that  they  omit  to  use  proper  fenders,  etc.,  to 
avoid  danger  to  human  life ; and  ( d ) that  they  thereby  endanger  the  lives, 
etc.,  of  the  public: — 

Held,  that  these  allegations  disclosed  a case  of  common  nuisance  under 
sec.  221  of  the  Criminal  Code.  A legal  duty  is  imposed  by  sec.  247 : its 
omission,  endangering  the  lives,  etc.,  of  the  public,  is  a common  nuisance. 

The  King  v.  Toronto  R.W.  Co.  (1905),  10  O.L.R.  26,  10  Can.  Crim.  Cas.  106, 
followed. 

The  second  count  was  a mere  repetition  in  substance  of  the  first  count. 

The  third  count  charged  that  the  defendants,  in  the  manner  set  out  in  the 
first  count,  did  unlawfully  and  negligently  omit  to  supply  the  cars  with 
proper  fenders,  etc.,  causing  thereby  grievous  bodily  injury  to  one  G., 
against  the  form  of  the  statute,  etc.: — 

Held,  that  this  was  a charge  under  sec,  284  of  the  Criminal  Code  (which 
was  applicable  to  these  defendants)  and  was  sufficiently  set  out. 

Union  Colliery  Co.  v.  The  Queen  (1900),  31  S.C.R.  81,  4 Can.  Crim.  Cas. 
400,  followed. 

The  fourth  count  was  the  first  count  in  another  shape;  it  was  directed  to 
the  practice  of  backing  or  “Y”-ing  cars;  and  the  same  considerations 
applied  to  it. 

The  sixth  count  alleged  that  the  defendants  were  under  a legal  duty  to 
carry  the  subjects  of  the  King,  received  by  them  as  passengers  on  their 
cars,  in  such  a manner  as  to  avoid  endangering  the  lives,  safety,  and 
health  of  such  passengers,  and  that  they,  without  lawful  excuse,  unlaw- 
fully neglected  and  unlawfully  omitted  to  take  reasonable  precautions  to 
avoid  endangering  the  lives,  safety,  and  health  of  such  passengers  by 
neglecting  and  omitting  to  take  any  reasonable  precautions  or  care  to 
prevent  undue,  dangerous,  and  illegal  overcrowding  of  passengers  in  such 
cars,  in  consequence  whereof  the  lives,  safety,  and  health  of  the  public 
and  of  subjects  of  the  King,  passengers  on  the  said  cars,  were  endangered, 
and  the  defendants  did  thereby  commit  an  indictable  offence,  contrary 
to  the  provisions  of  the  Criminal  Code  and  against  the  peace,  etc.  Count 
6A  was  to  the  same  effect,  except  that  it  was  “the  property  and  comfort 
of  the  public”  which  was  said  to  be  endangered:  — 


1911 

Rex 

V. 

Toeonto 
R.W.  Co. 


188 


1911 

Eex 

V. 

Toronto 
R.W.  Co. 


ONTARIO  LAW  REPORTS.  [vol. 

Held,  that  these  charges  came  under  secs.  221  and  222  of  the  Code,  and  dis- 
closed a case  of  common  nuisance. 

Held,  also,  that  knowingly  to  permit  the  overcrowding  of  a carriage,  in 
which  a passenger  has  rightfully  taken  a seat  to  be  carried,  is  an  act 
of  negligence  of  which  the  passenger  may  complain,  and  is,  therefore, 
an  omission  to  discharge  a legal  duty  to  such  passenger,  and  satisfies  the 
first  requisite  of  a Common  nuisance  under  sec.  221  of  the  Code. 

Metropolitan  R.W.  Co.  v.  Jackson  (1877),  3 App.  Cas.  193,  followed. 

Held,  also  that  the  defendants  were  more  than  contractors;  they  were 
carriers  of  passengers;  and  in  that  capacity  owed  duties  to  the  public 
wholly  apart  from  anything  contained  in  their  contract  with  the  city 
corporation.  Once  the  defendants  assumed  this  character,  they  assumed 
at  the  same  time  duties  to  their  passengers,  as  well  as  those  to  the  city 
corporation  contractually,  and  such  of  the  public  generally,  as  desired  to 
become  passengers.  And  an  order  made  by  the  Ontario  Railway  and 
Municipal  Board,  requiring  the  defendants  to  provide  more  cars  as  a 
remedy  for  overcrowding,  had  no  effect  in  the  inquiry  whether  the  defen- 
dants were  fulfilling  their  common  law  duties  to  the  public  who  were 
accepted  as  passengers  on  the  cars  actually  operated. 

Held,  also,  that  it  was  the  right  and  duty  of  the  defendants  to  use  physical 
force  to  prevent  their  cars  being  overcrowded  in  such  a way  as 
to  endanger  the  health,  etc.,  of  the  passengers  properly  within 
and  accepted  as  passengers.  By  statute  the  defendants  have  the 
same  or  as  high  powers  as  to  making  rules  and  regulations  as 
the  English  railway  companies:  Ontario  Railway  Act,  6 Edw.  VII.  ch.  30, 
sec.  158  (/),  {li) , (i) . But,  irrespective  of  and  unaffected  by  any  statu- 
tory provision,  it  is  not  only  the  right,  but  the  duty,  of  all  carriers  of 
passengers  to  make  and  enforce  reasonable  rules  and  regulations  for  the 
safety  and  comfort  of  their  passengers.  The  defendants  were  conse- 
quently bound  to  prevent  overcrowding. 

Held,  also,  that,  under  the  agreement  between  the  defendants  and  the  city 
corporation,  cl.  33  (p.  911  of  the  Ontario  statutes  of  1892),  it  is  the  pay- 
ment of  a fare  which  entitles  a passenger  to  be  carried.  This  agree- 
ment, while  it  is  confirmed  by  the  Legislature,  is  not  thereby  made  a 
statute,  but  remains  a private  contract,  and  has  only  the  force  of  such. 
The  statute  itself,  sec.  17,  provides  that  the  fare  of  every  passenger  shall 
be  due  and  payable  on  entering  the  car.  Nothing  compels  the  defendants  to 
accept  the  fare  of  an  intending  passenger  when  the  car  is  already  full; 
and  the  defendants  may  protect  their  cars  from  the  intrusion  of  super- 
numerary passengers. 

Held,  also,  that  the  city  corporation  is  not  a partner  of  the  defendants, 
although  by  cl.  16  of  the  contract  the  defendants  are  to  pay  to  the  cor- 
poration a percentage  of  the  gross  receipts  from  passenger  fares  and  all 
other  sources  of  revenue;  and  although  cl.  17  gives  a further  conditional 
percentage.  What  is  to  be  received  by  the  corporation  is  a share  of  the 
profits  by  way  of  payment  for  what  the  defendants  received  from  the 
corporation.  And,  even  had  the  corporation  been  a partner,  the  partner 
had  no  right  to  call  upon  his  partner  to  commit  a crime  or  a tort. 

It  was  contended  that  the  defendants  were  justified  in  permitting  the  over- 
crowding, if  it  Avould  be  a less  inconvenience  to  the  public  than  the 
failure  or  refusal  to  carry  persons  offering  themselves  as  passengers, 
having  regard  to  the  limited  number  of  cars  operated  by  the  defendants, 
who  asserted  that  they  could  not  safely  operate  more:  — 

Held,  that  the  public  to  whom  the  defendants  owed  a duty  to  prevent  over- 
croAvding  were  the  persons  laAvfully  within,  accepted  as  passengers.  The 
only  public  Avho,  according  to  the  defendants’  contention,  could  be 
benefited,  AA^ere  those  Avithout,  Avho  desired  to  get  into,  or  those  AA^ho 
forced  themselves  into,  the  cars  already  full.  The  persons  inconA^enienced 
AA^ere  not  the  same  as  those  advantaged;  and  the  proposition  that  an 
infringement  of  the  rights  in  one  respect  of  the  public  cannot  be  a com- 
mon nuisance,  if,  taking  all  the  circumstances  into  consideration,  the 
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balance  of  convenience  is  with  the  course  pursued  by  the  defendant,  if 
maintainable  at  all,  was  not  applicable. 

Review  of  the  authorities. 

Rex  V.  Russell  (1827),  6 B.  & C.  566,  commented  on. 

Held,  also,  that,  although  one  convicted  under  count  6A  is  not  “deemed 
to  have  committed  a criminal  offence”  (sec.  223  of  the  Code),  he  is, 
nevertheless,  convicted  on  an  indictment  under  sec.  223,  and  such  an 
indictment  is  properly  triable  in  a Criminal  Court. 

Held,  also,  that  the  omission  to  discharge  a legal  duty,  to  found  a charge 
of  common  nuisance  under  sec.  221,  need  not  be  the  omission  of  a legal 
duty  imposed  by  sec.  247 — it  is  any  legal  duty,  however  imposed. 

SemMe,  that,  while  in  the  Ontario  Railway  Act  the  jurisdiction  of  the  Ontario 
Railway  and  Municipal  Board  does  not  extend  to  the  cars  called  “trailers,” 
sec.  19(1)  (d)  of  6 Edw.  VII.  ch.  31  may  give  the  Board  jurisdiction  over 
“trailers”  as  well  as  motor-cars;  and  held,  that  it  was  open  to  the  jury 
to  find  that  the  defendants,  in  not  applying  any  safety  device  to  their 
trailers,  were  guilty  of  an  omission  to  take  reasonable  care  and  pre- 
caution. 

Held,  also,  that  it  is  not  an  order  of  the  Board  alone  which  imposes  legal 
duties;  and,  while  it  may  be  that  in  many  cases  the  orders  of  the  Board 
will  define  and  create  legal  duties,  the  omission  to  order  a particular 
device  cannot  take  away  the  legal  duties  which  exist. 


The  defendants  were  indicted  at  the  Toronto  assizes  for  a 
common  nuisance,  and  were  tried  before  Riddell,  J.,  and  a jury. 
Several  motions  and  questions  were  made  and  raised  in  the  course 
of  and  after  the  trial,  upon  which  judgment  was  reserved;  and 
these  were  afterwards  disposed  of  by  the  trial  Judge  as  below. 

H.  L.  Drayton,  K.C.,  for  the  Crown. 

W.  Nesbitt,  K.C.,  H.  H.  Dewart,  K.C.,  and  D.  L.  McCarthy, 
K.C.,  for  the  defendants. 

February  3.  Riddell,  J.: — An  application  is  made  to 
postpone  the  trial  of  those  counts  in  an  indictment  for  common 
nuisance  against  the  Toronto  Railway  Company,  upon  which  the 
jury  failed  to  pass,  at  the  trial  ending  this  week. 

The  indictment,  contains  six  counts.  Of  these,  the  first  deals 
with  the  appliances  for  protection  of  life,  etc.,  of  persons  in  the 
street  generally;  the  second  and  third,  with  the  death  of  a lad 
named  Goldenberg;  the  fourth,  with  Y’’-ing  or  moving  reversely; 
the  counts  6 and  6 A,  with  overcrowding. 

The  jury  found  a verdict  of  ‘ 'guilty”  on  the  count  charging  over- 
crowding to  such  an  extent  as  to  endanger  the  property  and  com- 
fort of  the  public;  but  failed  to  agree  upon  that  charging  over- 
crowding to  such  an  extent  as  to  endanger  the  lives,  safety,  and 
health,  etc. — why  or  on  what  ground  or  principle  I confess  my 
inability  to  understand — and  also  failed  to  agree  upon  the  first 
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four  counts.  This  disagreement  on  the  first  four  counts  is  quite 
intelligible,  as  the  evidence  called  for  the  defence  indicated  that 
the  Toronto  Railway  is  not  behind  but  is  actually  in  advance  of 
any  other  on  this  continent  in  life-saving  appliances — while  it 
was  sworn  by  men  of  great  experience  in  street  railway  operation 
that  the  means  suggested  for  additional  protection  when  reversing, 
etc.,  would  increase  rather  than  diminish  the  danger.  Any  jury- 
man accepting  this  evidence  would  be  wholly  justified  in  refusing 
to  join  with  the  majority  in  a verdict  of  ‘^guilty.’’ 

Upon  the  jury,  after  many  hours  of  consideration,  being  found 
in  the  condition  mentioned,  I took  the  verdict  of  “guilty”  on 
count  6 A,  and  discharged  the  jury.  Considering  the  various 
counts  each  as  a separate  indictment,  under  sec.  857  (1)  of  the 
Criminal  Code,  I ordered  the  remaining  counts  to  be  tried  upon 
Monday  the  6th  February — availing  myself  of  my  powers  under 
secs.  858  and  960  of  the  Criminal  Code. 

The  application  now  made  for  a postponement  of  the  trial,  is 
based  in  part  upon  an  affidavit  that  it  would  be  impossible  to 
obtain  the  necessary  witnesses,  and  upon  the  ground  of  the  in- 
convenience to  which  the  defendants  would  be  put  by  the  trial 
next  week. 

I may  say  at  once  that  I am  not  in  the  least  influenced  by  this 
affidavit.  There  is  nothing  to  shew  that  the  witnesses  would 
be  more  available  at  any  other  time  than  they  would  be  next  week 
— or  that  the  defendants  would  be  more  inconvenienced  (even  if 
the  latter  element  could  be  considered  at  all.)  I am  firmly  of  the 
opinion,  formed  from  many  years’  observation  and  experience, 
that  criminal  law  should  be  administered  as  expeditiously  as  civil 
law — if  not  more  so — and  I adhere  to  what  is  said  in  Rex  v. 
Swyryda  (1909),  13  O.W.R.  468,  at  p.  475. 

As  was  said  in  Re  Davis  and  Village  of  Beamsville  (1910),  2 
O.W.N.  423,  at  p.  425:  “It  is,  in  my  view,  as  truly  though  perhaps 
not  so  great  an  injustice  to  delay  as  to  refuse  justice.  The  Taw’s 
delays’  are  become  a proverb,  and  they  should  be  made  as  few 
and  as  short  as  possible.  Magna  Carta  still  stands  as  a rule 
for  the  King  and  the  King’s  Justice — ‘Nulli  vendemus,  nulli 
negabimus  aut  differemus,  rectum  aut  justiciam’ — to  none  will  we 
sell,  to  none  will  we  deny  or  delay,  right  or  justice” — and  this  in 
criminal  as  well  as  in  civil  cases. 
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But  there  is  another  consideration  of  very  great  importance. 

It  was  strenuously  contended  before  me  at  the  assizes  that  the 
Legislature  of  the  Province  has  placed  in  the  Ontario  Railway 
and  Municipal  Board  (by  statute  6 Edw.  VII.  ch.  31  and  amend- 
ing Acts)  the  exclusive  jurisdiction  to  determine  such  matters  as 
are  in  controversy  in  this  proceeding;  and  sec.  17  (3)  of  the  original 
Act  of  1906,  viz.,  6 Edw.  VII.  ch.  31,  is  specially  referred  to: 
‘‘The  Board  shall  have  exclusive  jurisdiction  in  all  cases  and  in 
respect  of  all  matters  in  which  jurisdiction  is  conferred  on  it  by 
this  Act  or  by  the  special  Act  or  by  the  said  Act  . . If 

this  contention  be  entitled  to  prevail,  the  whole  proceeding  in 
the  Criminal  Court  is  ultra  vires.  I am  satisfied  that  the  law  is 
not  as  contended  by  the  defendants:  but  I am  asked  to  state  a 
case  for  the  Court  of  Appeal  upon  that  point — counsel  for  the 
Crown,  recognising  its  importance,  concedes  the  propriety  of  such 
a case  being  stated — and  such  a case  will  be  stated  without  delay. 
If  the  decision  of  the  Court  of  Appeal  be  adverse  to  the  Crown, 
no  proceedings  at  all  can  be  taken  upon  the  indictment — and  all 
parties  recognise  the  absurdity  of  proceedings  being  taken,  at 
great  expenditure  of  time  and  money,  which  may  be  wholly 
nugatory. 

This  course,  perhaps,  could  not  have  been  taken  had  it  not  been 
that  a conviction  has  been  obtained  upon  one  count— that  convic- 
tion, however,  will  enable  all  points  of  law  to  be  raised  and  finally 
determined  by  the  Court  of  Appeal. 

In  the  meantime,  I reserve  sentence  and  other  proceedings  on 
the  conviction  already  had — it  would  not  be  advisable,  in  the 
public  interest,  to  order  the  railway  company  forthwith  to  obey 
the  direction  given,  some  years  ago  by  the  city  engineer,  approved 
by  the  council,  limiting  the  number  of  passengers  to  be  carried 
in  each  car.  The  Ontario  Railway  and  Municipal  Board,  upon 
which  the  Legislature  has,  by  the  Act  of  1910,  10  Edw.  VII.  ch.  83, 
sec.  4,  imposed  the  duty  of  determining  whether  a street  railway 
company  does  not  run  cars  enough,  has  refused  to  order  the  de- 
fendants to  operate  more  cars,  holding  that  the  only  remedy  for 
the  overcrowding  is  obtaining  more  streets.  While  I am  not  at 
all  satisfied  (upon  the  evidence  at  the  trial)  that  more  cars  may 
not  be  operated  by  a modification  of  the  routes  taken  so  as  to 
avoid  the  funnels  at  King  and  Yonge  and  at  Yonge  and  College 
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streets,  it  would  be  indecorous,  to  say  the  least,  for  me  to  direct 
the  abatement  of  the  nuisance  found  to  exist  by  placing  more 
cars  on  the  routes  now  in  existence. 

The  defendants,  by  their  counsel,  undertake  to  experiment 
(in  good  faith)  with  a view  of  increasing  the  accommodation  by 
modifying  the  routes,  etc.;  and  that  is  all,  I think,  that  can  be 
asked  at  the  present  time,  if  another  undertaking  also  given  is 
taken  into  consideration,  namely,  that  the  company  will  proceed 
with  all  due  speed  and  expedition  with  the  opening  of  other  lines 
so  as  to  relieve  the  congestion.  The  results  of  this  congestion, 
notoriously  and  as  proved  in  evidence,  are  scandalous  and  a 
disgrace  to  Toronto  and  to  those  responsible,  whoever  they  may  be. 

The  city  council  may  have  information — and,  if  not  informa- 
tion, the  means  of  obtaining  information — shewing  some  method 
of  rectifying  the  present  discreditable  and  even  indecent  condition 
of  affairs.  If  the  city  council  have  or  discover  any  remedy,  or  if 
they  decide  that  the  limitation  already  made  by  the  engineer  should 
be  enforced,  application  may  be  made  to  me — and  I reserve  leave 
to  the  Crown  to  apply.  Or,  if  circumstances  change  in  any  way, 
the  Crown  may  apply — or  if  the  defendants  do  not  proceed  with 
due  diligence  in  opening  other  lines,  etc. 

It  is  a matter  of  satisfaction  that  the  verdict  of  ‘‘guilty”  on 
the  count  6 A establishes  overcrowding  constituting  a common 
nuisance.  The  fact  that  the  nuisance  has  only  been  found  by 
the  jury  to  endanger  property  and  comfort,  and  that  the  division 
in  the  jury  prevented  a finding  that  it  endangered  lives,  safety, 
and  health  also,  is  only  a matter  of  detail — the  nuisance  has  been 
found,  the  consequence  is  not  of  importance.  All  that  any  Court 
would  think  of  doing,  had  the  conviction  been  for  the  count  6 
also,  can  be  done  under  the  conviction  as  found.  If  the  con- 
viction be  sustained,  it  may  well  be  that  no  further  proceedings 
will  be  taken  on  count  6,  and  a nolle  'prosequi  entered  on  that 
count.  As  to  the  first  four  counts,  no  harm  can  arise  from  delay 
in  trying  these:  they  are  all  for  past  defects.  The  defendants, 
through  their  counsel,  undertake  to  make  a complete  experiment 
with  every  device  which  was  suggested  at  the  trial;  and  to  adopt 
and  use  such  devices  as  may  prove  successful. 

If  this  undertaking  be  carried  out — and  the  mechanical  super- 
intendent swore  that  he  had  carte  blanche  to  experiment  and  try 
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everything  which  occurred  to  him  or  of  which  he  was  informed, 
and  to  adopt  everything,  no  matter  what  the  cost,  which  was 
calculated  to  increase  protection  for  the  public— it  may  be  un- 
necessary to  proceed  with  the  first  four  counts  again.  In  any 
event,  the  adjournment  of  the  present  trial  will  not  prevent  a bill 
being  laid  for  the  operation  of  the  road  since  the  finding  of  this 
bill  by  the  grand  jury,  even  if  anything  before  this  date  is  ex- 
cluded, which  I much  doubt. 

On  the  whole,  with  the  undertakings  mentioned,  I think  the 
further  trial  of  this  case  may  be  adjourned  to  the  next  sitting  at 
Toronto  for  the  trial  of  criminal  cases. 
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February  13.  Riddell,  J.: — The  defendants,  the  Toronto 
Railway  Company,  were  indicted  at  the  recent  Toronto  assizes. 

The  bill  of  indictment  charges  a common  nuisance  in  various 
forms,  which  will  require  consideration  hereafter.  The  defend- 
ants (1)  first  moved  that  the  indictment  be  quashed,  upon  the 
ground  that  the  Court  had  no  jurisdiction  to  try  the  matters 
charged.  I reserved  judgment  upon  this  motion,  and  it  was  re- 
newed at  various  stages  of  the  trial  in  various  forms,  raising  at 
every  stage  the  question  as  to  the  power  of  the  Court.  Judgment 
upon  all  these  motions  was  reserved,  and  I shall  now  dispose  of 
them.  Subject  to  the  objection  just  mentioned,  the  defendants 
than  (2)  demurred.  I overruled  the  demurrer,  except  as  to  one 
count.  Counsel  for  the  Crown  consenting,  the  fifth  count  was 
struck  out,  and  it  need  not  be  further  noticed  here,  though  the 
subject-matter  may  perhaps  be  of  consequence  hereafter. 

(3)  The  defendants  then  pleaded  ‘‘not  guilty.”  After  many 
days’  trial,  the  jury  found  a verdict  of  “guilty”  on  count  6 A,  but 
were  unable  to  agree  upon  the  other  counts — and  they  were  dis- 
charged. 

An  application  has  been  made  to  me  for  a case  to  be  reserved 
for  the  opinion  of  the  Court  of  Appeal,  and  I shall  reserve  a case 
accordingly.  I now  dispose  of  the  questions  of  law. 

(1)  The  chief  objection  raised  to  trial  upon  this  indictment  is 
that  the  Court  has  no  jurisdiction.  The  indictment  is  a somewhat 
long  document.  The  first  count  sets  out  that  they,  the  defend- 
ants, operate  an  electric  railway  in  Toronto  for  the  purpose  of 
carrying  passengers,  and  that  they  should  use  cars  “equipped 
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with  all  proper  and  efficient  fenders,  guards  and  appliances  . . . 
to  avoid  danger  to  human  life;  that  the  defendants  ‘^are  under  a 
legal  duty  to  take  reasonable  precautions  against  and  use  reason- 
able care  to  avoid  such  danger  ...  in  operating  their  cars 
. . . and  that”  they  . . without  lawful  excuse  unlaw- 

fully neglected  and  unlawfully  omitted  to  take  reasonable  pre- 
cautions and  use  reasonable  care  to  avoid  danger  to  human  life 
. . . by  having  . . . and  by  . . . neglecting  and 
omitting  to  provide  proper  and  approved  fenders,  guards  or 
appliances,  to  be  attached  to  the  cars  . . . and  by  im- 
properly, illegally,  and  negligently  operating  and  running  the 
said  cars,  in  consequence  whereof  the  lives,  safety,  and  health 
of  the  public  . . . subjects  of  our  Lord  the  King  . . . 

were  endangered,  and  in  consequence  whereof  the”  defendants 
‘^did  thereby  . . . cause  grievous  bodily  injuries  to  oile 

David  Goldenberg  . . . and  that  the”  defendants  . . . 

‘‘in  manner  aforesaid,  unlawfully  did  commit  a common  nuis- 
ance, thereby  then  endangering  the  lives,  safety,  and  health 
of  the  public  . . . against  the  peace  of  our  Sovereign  Lord 

the  King,  his  Crown  and  Dignity;  and  by  way  of  further 
illustration  of  the  manner  in  which  the  said  common  nuisance  . . 

endangered  the  lives,  safety,  and  health  of  the  public  . . . 

grievous  bodily  harm  was  thereby  caused  ...  to  the  persons 
of”  fourteen  other  persons  named. 

It  will  be  seen  that  this  count  is  drawn  up  in  a form  a relic  of 
the  times  in  which  in  the  criminal  law  no  one  ever  stabbed  another, 
but  he  “unlawfully,  maliciously,  and  feloniously  did  thrust  or 
push  or  pierce  or  project  or  propel  a lethal  weapon,  to  vdt,  a certain 
knife,  dagger,  or  blade,  in  and  up6n  and  into”  the  body  of  another. 
It,  however,  follows  the  form  which  has  already  stood  fire;  and 
it  was  wise  to  draw  it  up  in  this  shape  accordingly;  stare  super 
viam  antiquam”  still  is  good  tactics. 

The  objection  made  to  this  count  may  be  thus  stated.  The  de- 
fendants are  charged  with  a common  nuisance  committed  by 
operating  cars  without  “proper  and  sufficient  fenders,  guards, 
and  appliances  . . .”  It  is  contended  that  this  Criminal 

Court  has  no  jurisdiction  to  try  this  question,  because  the  Legis- 
lature has  vested  another  body  with  exclusive  jurisdiction  in  the 
premises. 
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The  Ontario  Railway  and  Municipal  Board  was  in  1906  con- 
stituted under  the  authority  of  the  Act  6 Edw.  VII.  ch.  31.  This 
Act  provides  (sec.  16)  that  the  Board  shall  have  all  the  powers  and 
authorities  vested  in  it  by  the  Ontario  Railway  Act,  1906,  6 Edw. 
VII.  ch.  30;  and  (sec.  17,  sub-sec.  3),  ‘^The  Board  shall  have 
exclusive  jurisdiction  in  all  cases  and  in  respect  of  all  matters  in 
which  jurisdiction  is  conferred  on  it  . . . and,  save  as  herein 

otherwise  provided  no  order,  decision  or  proceeding  of  the  Board 
shall  be  questioned  or  reviewed,  restrained  or  removed  by  pro- 
hibition, injunction,  certiorari  or  any  other  process  or  proceeding 
in  any  Court.” 

Section  209  (which,  by  the  operation  of  sec.  189,  is  made 
applicable  to  these  defendants)  of  the  Act  6 Edw.  VII.  ch.  30, 
provides  that  “the  company,  when  operating  . . . along  a 

highway  shall  from  time  to  time  adopt  and  use  in  the  front  of 
each  motor-car  a fender  or  guard  and  shall  from  time  to  time 
adopt  and  use  a brake  and  such  other  life-saving  appliances  as 
shall  be  of  a design  approved  from  time  to  time  by  the  Board  as 
suitable  for  use  by  the  company,  having  regard  to  the  efficiency 
of  such  fender,  guard,  brake  and  other  life-saving  appliances  for 
life-saving  purposes,  and  to  the  location  of  the  company’s  line, 
and  the  speed  at  which  the  company’s  cars  may  be  run.”  Section 
210  provides  that  “the  fender,  guard,  brake  or  other  life-saving 
appliance  so  approved  of  by  the  Board  shall  be  adopted  and  used 
upon  the  cars  of  the  company  . . . provided  that  where  the 

cars  of  a company  are  equipped  with  fenders  of  a class  so  ap- 
proved by  the  Board  the  company  shall  not  be  liable  for  non- 
compliance  with  any  by-law  or  agreement  relating  to  the  class  of 
fenders  to  be  used  in  any  city,  or  town,  or  any  requirement  of  the 
engineer  or  other  officer  of  the  municipality  under  any  such  by-law 
or  agreement.”  Section  212  provides:  “If  the  Board  shall  so 
order  the  company  shall  allow  tests  to  be  made  on  any  of  its 
motors  or  cars,  of  any  fender,  guard,  brake  or  other  life-saving 
appliance  that  the  Board  may  consider  it  advisable  to  have  tested 
with  a view  to  ascertaining  its  efficiency  for  the  purpose  for  which 
it  is  designed.”  And  this  power  is  much  extended  by  the  pro- 
visions of  6 Edw.  VII.  ch.  31,  sec.  19  (1)  (d),  as  amended  by  8 
Edw.  VII.  ch.  46,  sec.  1. 

The  argument  is  that  the  Legislature  has  intrusted  the 
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Board  with  the  duty  of  determining  what  life-saving  appliances 
should  be  attached  to  the  cars  of  the  defendants;  that  this  was 
an  exclusive  jurisdiction;  and,  consequently,  it  could  not  be  left 
to  a jury  to  decide  whether  the  fenders  and  other  life-saving 
appliances  used  by  the  defendants  were  sufficient.  At  that 
stage,  t.e.,  before  plea,  it  is  obvious,  this  argument  could 
not  prevail — it  might  well  be,  for  anything  that  appeared 
at  that  point,  that  the  real  complaint  of  the  Crown  was  that  the 
defendants  had  not  obeyed  an  order  of  the  Board,  and,  moreover, 
had  not  supplied  their  cars  with  any  safety  appliances. 

The  statute  R.S.C.  1906,  ch.  146,  the  Criminal  Code,  by  sec. 
247,  lays  it  down  that  every  one  who  has  . . . under  his 

control  anything  whatever  . . . which,  in  the  absence  of 

precaution  or  care,  may  endanger  human  life,  is  under  a l^gal 
duty  to  take  reasonable  precautions  against,  and  use  reasonable 
care  to  avoid,  such  danger,  and  is  criminally  responsible  for  the 
consequences  of  omitting,  without  lawful  excuse,  to  perform  such 
duty.”  This  is  but  a restatement  of  the  common  law,  and  it  ap- 
plies to  these  defendants:  Union  Colliery  Co.  y.  The  Queen  (1900),  4 
Can.  Crim.  Cas.  400,  at  p.  406,  31  S.C.R.  81;  S.C.  in  Court  below, 
sub  nom.  The  Queen  v.  Union  Colliery  Co.  (1900),  3 Can.  Crim. 
Cas.  523.  A jury  might  well  find  that  these  defendants  came 
within  the  category  of  persons  who  had  under  their  control  cars 
which,  in  the  absence  of  the  precaution  of  fenders,  guards, 
etc.,  might  endanger  human  life — and  might  well  find  the  de- 
fendants guilty  if  they  did  not  take  the  precaution  to  have  guards. 

If  it  should  turn  out  that  the  Board  had  ordered  a particular 
class  of  fender,  and  the  defendants  had  failed  to  adopt  and  use  it, 
this  would  make  it  d fortiori — the  defendants  would  be  under  an 
express  legal  duty  to  use  that  class  of  fender — and  the  omission 
so  to  use  that  class  would  be  an  ‘‘omission  to  discharge  a legal 
duty”  under  sec.  221  of  the  Code.  Moreover,  it  was  said  and 
admitted,  even  at  that  stage,  that  some  of  the  cars  complained  of 
were  not  motor-cars  but  “trailers.”  The  jurisdiction  of  the 
Board  under  the  Ontario  Railway  Act  does  not  seem  to  extend 
to  “trailers” — “each  motor-car”  being  the  terminology  of  sec.  209 
of  6 Edw.  VII.  ch.  30;  sec.  211  imposes  a penalty  only  in  respect 
of  “motor-cars,”  and,  in  consequence,  sec.  210  will  be  read  as 
though  the  word  “cars”  was  “motor-cars.” 
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The  new  Act  of  1910,  10  Edw.  VII.  ch.  83  (even  if  that  could 
be  appealed  to  in  a case  in  which  the  complaint  antedates  the 
statute),  does  not  seem  to  extend  the  jurisdiction  of  the  Board 
to  “trailers’’ — the  statute,  sec.  1,  is  applicable  to  questions  as  to 
the  transportation  of  persons,  freight,  and  property,  and  not  to 
the  safety  of  those  who  are  not  being  or  to  be  transported. 

The  provisions  of  6 Edw.  VII.  ch.  31  will  be  considered  later. 

But  the  whole  objection  is  unsound  in  essence.  While  the 
constitution  of  Provincial  Courts,  including  those  of  criminal 
jurisdiction,  is  within  the  power  of  the  Province  (B.N.A.  Act, 
sec.  92  (14)  ),  and  consequently  the  Legislature  might  have 
formed  a new  Court  for  the  trial  of  nuisances,  and  might  have 
excluded  the  jurisdiction  of  the  High  Court,  they  have 
not  done  so  or  purported  to  do  so.  The  Ontario  Railway  and 
Municipal  Board  is  not  a Criminal  Court — it  does  not  administer 
the  criminal  law  of  Canada  and  follow  the  procedure  laid  down 
by  the  Dominion  Parliament  under  the  B.N.A.  Act,  sec.  91  (27). 
Not  only  may,  but  must,  these  cases  be  tried  according  to  the 
provisions  of  the  Code — and  the  Board  has  neither  jurisdiction 
in  nor  machinery  for  such  trial. 

This  will  not,  of  course,  prevent  the  action  or  non-action  of  the 
Board  being  made  effective,  if  rightly  applicable,  at  the  various 
stages  of  the  case  and  upon  any  particular  branch  of  the  prosecu- 
tion and  defence. 

(2)  As  to  the  demurrer.  A demurrer  admits  the  truth  of  the 
allegations  of  fact. 

Count  1.  This  count,  as  has  been  pointed  out,  sets  out  as 
facts:  (a)  that  the  defendants  are  operating  cars;  (b)  that,  in 
the  absence  of  reasonable  precaution  and  care,  these  might  en- 
danger human  life;  (c)  that  they  omit  to  use  proper  fenders,  etc., 
to  avoid  danger  to  human  life;  and  (d)  that  they  thereby  endanger 
the  lives,  etc.,  of  the  public.  There  is  a great  deal  more  set  out 
in  this  count,  but  the  above  discloses  a case  of  common  nuisance 
under  sec.  221  of  the  Code.  A legal  duty  is  imposed  by  sec.  247; 
its  omission,  endangering  the  lives,  etc.,  of  the  public,  is  a common 
nuisance:  see  The  King  v.  Toronto  R.W.  Co.  (1905),  10  Can. 
Crim.  Cas.  106,  10  O.L.R.  26. 

Count  2 is  a mere  repetition  in  substance  of  the  first  count. 

Count  3 charges  that  the  defendants,  in  the  manner  set  out 
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in  the  first  count,  did  unlawfully  and  negligently  omit  to  supply 
the  cars  . . . with  proper  fenders,  etc.,  and  did  operate  the 

same  without  reasonable  precaution  or  care,  causing  thereby 
grievous  bodily  injury  to  the  said  David  Goldenberg,  against 
the  form  of  the  statute,  etc.  This  is  a charge  under  sec.  284  of 
the  Code:  “Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  two  years’  imprisonment  who,  by  any  unlawful  act,  or  by  doing 
negligently  or  omitting  to  do  any  act  which  it  is  his  duty  to  do, 
causes  grievous  bodily  injury  to  any  person.”  This  section  has 
been  held  applicable  to  such  defendants  as  those  in  Union  Colliery 
Co.  V.  The  Queen,  ut  supra;  and  the  offence  is  sufficiently  set  out. 

Count  4 is  count  1 in  another  shape;  and  it  is  directed  to  the 
practice,  etc.,  in  backing  or  “Y”-ing.  This  is  also  covered  by 
The  King  v.  Toronto  R.W.  Co.,  10  Can.  Crim.  Cas.  106,  10 
O.L.R.  26. 

Count  6 alleges  that  the  defendants  “were  under  a legal  duty 
to  carry  those  subjects  of  our  Lord  the  King  received  by  the  said 
company  as  passengers  on  the  said  cars  in  such  a manner  as  to 
avoid  endangering  the  lives,  safety,  and  health  of  such  passengers, 
and  that”  they  “.  . . without  lawful  excuse,  unlawfully 

neglected  and  unlawfully  omitted  to  take  reasonable  precautions 
to  avoid  endangering  the  lives,  safety,  and  health  of  such  pas- 
sengers by  neglecting  and  omitting  to  take  any  reasonable  pre- 
cautions or  care  to  prevent  undue,  dangerous,  and  illegal  over- 
crowding of  passengers  in  such  cars,  in  consequence  whereof  the 
lives,  safety,  and  health  of  the  public  and  of  subjects  of  our  Sover- 
eign Lord  the  King,  passengers  on  the  said  cars,  . . . were  en- 
dangered, and  the  said”  defendants  “did  thereby  commit  an  in- 
dictable offence,  contrary  to  the  provisions  of  the  Criminal  Code 
and  against  the  peace,”  etc.,  etc.  This  is,  of  course,  a charge 
under  secs.  221  and  222  of  the  Code. 

Count  6A  is  to  the  same  effect,  with  the  exception  that  it  is 
“the  property  and  comfort  of  the  public,”  and  not  “the  lives, 
safety,  and  health  of  the  public,”  which  is  said  to  be  endangered. 

Upon  a demurrer  the  fact  that  the  defendants  are  under  a legal 
duty  to  avoid  endangering  lives,  etc.,  is  admitted.  This  duty  is 
asserted  as  a fact,  and  not  as  a legal  consequence  flowing  from 
facts  alleged — in  which  case  the  existence  of  the  duty  as  a fact 
might  be  disputed,  even  on  demurrer.  Here  the  admission  is  of 
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the  existence  as  a fact  of  the  legal  duty,  and  its  violation  with  the 
effect  of  endangering  the  lives,  etc.,  of  the  public;  and  that  by 
sec.  221  is  legally  a common  nuisance. 

The  demurrer  could  not  be  allowed,  but  it  remained  open  for 
the  defendants,  under  the  plea  of  ‘‘not  guilty,”  to  contend  that 
no  such  legal  duty  had  been  made  out  upon  the  law  by  the  evidence 
adduced.  The  same  process  is,  mutatis  mutandis,  applicable  to 
count  6A. 

(3)  For  the  purpose  of  convenience  in  the  discussion  of  the 
various  points  raised  at  the  trial,  it  will  be  well  to  treat  the  com- 
plaint as  to  overcrowding  separately. 

While  it  has  never,  so  far  as  I can  find,  been  specifically  so 
decided  in  England,  it  may  be — probably  is — the  law  that  it  is  the 
duty  of  a carrier  of  passengers  who  holds  himself  out  to  the  public 
generally  without  exception  to  carry  passengers  who  offer  them- 
selves to  be  carried  to  receive  ail  persons  who  offer  themselves 
in  a fit  and  proper  state  to  be  carried,  provided  the  carrier  has 
sufficient  room  in  his  conveyance,  and  the  passengers  are  ready 
and  willing  to  pay  the  proper  and  reasonable  fare,  and  to  con- 
form to  reasonable  regulations  as  to  carriage : Macnamara’s  Law 
of  Carriers  on  Land,  2nd  ed.,  pp.  534  sqq.  It  has  been  so  de- 
cided in  the  Courts  of  the  United  States:  Angell  on  Carriers, 
4th  ed.,  secs.  524,  525;  Story  on  Bailments,  9th  ed.,  sec.  591: 
Jencks  v.  Coleman  (1835),  2 Sumn.  Rep.  221. 

However  that  may  be,  the  duty  does  not  extend  to  permitting 
a person  offering  himself  as  a passenger  to  enter  the  conveyance 
under  all  circumstances.  No  one  would  contend  that  a ferryman 
was  obliged  to  permit  any  one  to  enter  his  boat  if  he  would  thereby 
endanger  the  safety  of  the  boat,  and,  as  a consequence,  that  of 
the  passengers  already  on  board. 

The  limitation  must  be,  of  necessity,  to  the  accommodation 
available  consistent  with  safety — and  the  law  goes  further,  I 
think.  As  a part  of  his  duty  to  carry  safely,  much  is  implied: 
it  is  the  duty  of  a carrier  of  passengers  not  to  allow  a passenger 
carriage  to  be  overcrowded:  Macnamara,  2nd  ed.,  p.  538,  sec.  346. 

In  Great  Northern  R.W.  Co.  v.  Hawcroft  (1852),  21  L.J.  Q.B. 
N.S.  178,  a passenger  sued  a railway  company  for  refusal  to  convey 
him  to  London  by  a particular  train.  Patteson,  J.,  at  p.  182, 
says:  “The  company  refused  to  take  him  by  the  morning  train. 
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In  that  . . . they  were  right,  because  the  train  was  too 

full  to  allow  him  to  be  carried  with  safety  . . . They  should 

have  sent  another  train  . . The  state  of  the  train  which 

justified,  in  the  opinion  of  the  learned  Judge,  the  refusal  of  the 
railway  company  to  accept  the  passenger,  is  shewn  on  p.  180: 
In  consequence  of  the  great  pressure  of  persons  wishing  to  be 
passengers  by  that  train  (the  morning  train),  the  plaintiff  was 
unable,  although  he  used  every  effort  to  do  so,  to  obtain  a seat.” 
So  in  Metropolitan  R.W.  Co.  v.  Jackson  (1877),  3 App.  Cas* 
193,  (1877),  2 C.P.D.  125,  (1874),  L.R.  10  C.P.  49,  the  plaintiff, 
travelling  from  Moorgate  street  to  Westbourne  Park  on  the 
Metropolitan  Railway,  had  a seat,  and  on  the  arrival  of  the  train 
at  Gower  street  station,  the  compartment  in  which  he  sat  had 
its  full  complement  of  passengers,  five  on  each  side.  There  three 
more  passengers  got  in  and  stood  in  the  aisle,  to  his  great  incon- 
venience and  that  of  the  other  nine.  When  the  train  reached 
Portland  road  station,  there  was  a considerable  number  of  persons 
waiting  on  the  platform,  and  several  attempted  to  get  into  the 
compartment,  but  were  prevented  by  the  plaintiff  and  the  other 
passengers  already  in.  The  carriage  door  was  opened  by  some 
one,  the  plaintiff  stood  up  (see  2 C.P.D.  at  pp.  134,  136,  140,  142), 
although  he  did  not  and  did  not  intend  to  leave  the  carriage.  A 
porter  slammed  the  door  to,  and  the  plaintiff,  in  the  struggle 
occasioned  by  the  excessive  number  of  passengers  within  and  the 
attempts  of  others  to  get  in,  got  his  thumb  crushed  between  the 
hinge  of  the  door  and  the  door-jamb.  He  got  a verdict  for  £50. 
Of  this  he  was  deprived  by  the  House  of  Lords,  upon  grounds 
which  are  or  may  be  not  of  importance  on  this  inquiry.  In  the  full 
Court  of  Common  Pleas,  Hogan  v.  South  Eastern  R.W.  Co.  (1873), 
28  L.T.N.S.  271,  was  cited  in  argument  as  shewing  that  allowing 
a platform  to  be  overcrowded  constitutes  a good  cause  of  action. 
Lord  Coleridge,  C.J.  (L.R.  10  C.P.  at  p.  54),  thought  that 
the  mere  allowing  too  many  passengers  to  get  into  the  car- 
riage might  not  be  actionable  in  itself,  because  ‘dt  would 
be  difficult  at  all  times  to  guard  against  that,  and  perhaps 
there  would  be  no  help  for  it  until  the  'arrival  of  the  train 
at  the  next  station.  The  presence  of  too  many  persons  in  the 
carriage  would  naturally  be  productive  of  discomfort  to 
the  other  passengers  who  were  rightfully  there,  and  impose  upon 
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them  an  undue  and  unreasonable  restraint;  and,  when  the  train 
arrived  at  the  Portland  road  station,  I think  the  permitting  the 
extra  number  of  persons  to  remain  in  the  carriage,  and  to  con- 
tinue to  impose  that  undue  restraint  and  discomfort  upon  the 
other  passengers,  was  evidence  of  negligence  on  the  part  of  the 
company  ...  It  was  incumbent  on  the  company  to  have 
a sufficient  number  of  attendants  at  each  station  to  see  that  their 
carriages  were  not  overcrowded.  . . Brett,  J.,  said  (p.  55) : 

‘‘It  may  be  that  the  negligence  at  Gower  street  station’^  {i.e., 
allowing  the  three  passengers  to  get  in  when  the  seats  were  all 
filled)  “did  not  contribute  to  the  accident.  ...  I think  that 
allowing  three  more  than  the  proper  number  of  passengers  to  be 
in  the  compartment  in  which  the  plaintiff  was,  without  seeing 
and  putting  an  end  to  the  inconvenience  before  the  train  was 
allowed  to  start  from  the  Portland  road  station,  was  evidence  of 
negligence.  It  not  being  an  extraordinary  state  of  things,”  etc.,  etc. 
Grove,  J.  (p.  56):  “The  permitting  three  persons  wrongfully  to 
enter  at  the  Gower  street  station  a carriage  which  was  already  full 
. . . apart  from  the  other  circumstances,  perhaps,  would  not 

be  sufficient  to  fix  the  defendants.”  In  the  Court  of  Appeal 
(2  C.P.D.  125),  Amphlett,  J.A.  (p.  127),  says:  “If  the  three  extra 
passengers  had  entered  or  continued  in  the  plaintiff’s  compart- 
ment with  the  knowledge  of  any  of  the  officers  of  the  company,” 
it  would  be  negligence  of  the  company:  and  he  speaks  (p.  129) 
of  the  rush  on  the  platform  of  people  “who  opened  the  door  for 
the  purpose  of  illegally  forcing  an  entrance  into  the  compartment.” 
He  was  for  affirming.  Bramwell,  J.A.,  thought  the  permission 
of  the  entry  of  the  three  persons  was  not  negligence  in  itself,  but 
in  any  case  it  had  nothing  to  do  with  the  accident,  nor  had  any 
other  act  of  negligence  proved — and  was  for  reversing.  Kelly, 
C.B.  (p.  135),  sa}^s,  speaking  of  the  extra  number  of  passengers 
at  Gower  street:  “If  the  intruders  entered  the  carriage  unseen 
and  unknown  to  the  company’s  servants,  their  act  can  be  no 
evidence  of  negligence  on  the  part  of  the  company,  unless  it  were 
also  proved  that  the  number  of  company’s  servants  upon  the  plat- 
form was  insufficient,  or  that  something  else  occurred  which  made 
it  negligence  in  the  company’s  servants  that  these  three  persons 
entered  the  carriage  . . .”  He,  finding  no  negligence  on  the 

part  of  the  defendants,  but  negligence  causing  the  accident  in 
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the  plaintiff,  was  also  for  reversing.  Cockburn,  C.J.  (p.  141): 
‘‘The  intrusion  of  the  three  unauthorised  persons  ...  at  the 
Gower  street  station  affords  primd  facie  evidence  of  negligence  on 
the  part  of  the  company’s  servants.  . . . The  suffering  three 

persons  to  make  their  way  into  a carriage  in  which  there  was  no 
room,  and  allowing  the  train  to  proceed  while  such  was  the  case, 
affords.  . . pnmd/acfe  evidence  of  negligence  ...”  And  again  (p. 
143) : ‘‘it  may  have  been  that  the  supernumerary  passengers  eluded 
the  vigilance  of  the  company’s  servants  at  the  Gower  street  station, 
or  made  their  way  into  the  carriage  when  the  train  was  in  motion 
and  when  it  was  too  late  to  stop  them.”  He  was  for  affirming. 
In  the  House  of  Lords  the  Lord  Chancellor,  Lord  Cairns,  says 
(3  App.  Cas.  at  p.  198):  “There  was  no  doubt  negligence  in  the 
company’s  servants,  in  allowing  more  passengers  than  the  proper 
number  to  get  in  at  the  Gower  street  station;  and  it  may  also 
have  been  negligence  ...  at  Portland  road,  not  to  have 
then  removed  them.  . . . They  are  bound  to  have  a staff 

which  would  be  able  to  prevent  such  persons  getting  on  when  the 
carriage  was  already  full  . . .”  But  he  held  that  the  negli- 

gence of  the  company  had  nothing  to  do  with  the  accident  to  the 
plaintiff.  Lord  O’Hagan  (p.  203)  will  “not  go  so  far  as  Lord 
Justice  Amphlett,  and  say  that  the  appellants  were  blameless  in 
permitting  the  intrusion  of  extra  passengers  at  the  Gower  street 
station;”  but  thinks  this  had  nothing  to  do  with  the  accident — 
and  agrees  in  the  reversal.  He,  however,  says  (p.  204)  that 
“the  continuance  of  the  extra  passengers  in  the  carriage  at  the 
Portland  road  station  . . . ought  not  to  have  been  permitted.” 

Lord  Blackburn  (p.  209)  thinks  “that  the  plaintiff  was  entitled 
to  be  carried  in  a carriage  with  reasonable  accommodation,  and 
that  there  is  evidence  that  at  Gower  street,  either  from  there 
being  too  few  officials,  or  from  these  officials  neglecting  their  duty, 
too  many  passengers  were  put  in  the  same  carriage  with  him,  and 
for  any  damage  resulting  therefrom  he  had  a case  to  go  to  the 
jury;”  but  he  also  fails  to  find  this  negligence  a cause  of  the 
accident.  Lord  Gordon  also  (p.  212)  thinks  “the  overcrowding 
of  the  carriage  was  not  the  cause  of  the  accident  . . . The 

people  who  were  overcrowding  were  inside  the  carriage.”  The 
judgment  of  the  Court  of  Appeal  was  reversed,  but  wholly  upon 
the  ground  that  the  negligence  of  the  company  proved  was  not 
causal  negligence. 
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It  would  provoke  a smile  to  observe  what  the  learned  Judges 
(and  counsel  as  well)  in  London  call  ‘^overcrowding/’  i.e.,  the 
intrusion  of  three  persons  into  a carriage  containing  ten  seats, 
all  filled,  and  to  compare  this  “overcrowding”  with  what  we  in 
Toronto,  according  to  the  evidence,  can  see  every  day  in  dozens 
of  cars,  men  and  women  packed  in  like  sardines  in  most  un- 
pleasant and  even  indecent  proximity,  and  often  unable  to  move 
without  danger  of  torn  garment  or  injury  to  limb — it  would,  I 
say,  provoke  a smile,  did  it  not  rather  produce  a sense  of  shame 
and  indignation,  that  we,  in  this  new  but  wealthy  and  ambitious 
city,  are  so  far  behind  in  the  comfortable,  convenient,  safe,  and 
decorous  transportation  of  our  people.  As  to  the  right  to  a seat, 
the  cases  cited  in  Eng.  & Am.  Encyc.  of  Law,  2nd  ed.,  vol.  5, 
p.  590,  n.  1,  may  be  looked  at.  Right  to  protection  from  third 
persons:  ih.,  pp.  541,  553. 

It  is  the  undoubted  duty  of  a carrier  of  passengers  to  take  all 
reasonable  precautions  and  use  all  reasonable  means  to  prevent 
its  passengers  from  being  assaulted  or  wilfully  injured  by  other 
passengers:  Canadian  Pacific  R.W.  Co.  v.  Plain  (1903),  34  S.C.R. 
74,  and  cases  cited.  And  I am  wholly  unable  to  understand  why 
the  same  duty  does  not  exist  to  prevent  unintentional  bringing 
together  of  the  bodies,  as  intentional  and  wilful. 

This  is  quite  irrespective  of  the  right  to  a seat,  which  is  asserted 
by  all  the  text-writers. 

The  case  of  Metropolitan  R.W.  Co.  v.  Jackson  establishes  that, 
in  the  English  law,  knowingly  to  permit  the  overcrowding  of  a 
carriage,  in  which  a passenger  has  rightfully  taken  a seat  in  order 
to  be  carried,  is  an  act  of  negligence  of  which  the  passenger  may 
complain — it  is,  the;refore,  “an  omission  to  discharge  a legal  duty” 
to  such  passenger,  and  satisfies  the  first  requisite  of  a common 
nuisance  under  sec.  221  of  the  Code. 

The  rule  is  not,  however,  peculiar  to  the  law  of  England. 

All  the  text-writers — 6 Cyc.,  p.  534;  Macnamara;  Angell, 
sec.  525;  Redfield,  vol.  2,  p.  217;  Wood  on  Railroads  (Minor), 
2nd  ed.,  p.  1201,  sec.  297;  etc. — limit  the  obligation  of  the  carrier 
to  receive  a person  as  a passenger  by  the  qualification  that  he  has 
sufficient  room,  and  make  it  a tortious  act  to  permit  overcrowding. 
In  Pittsburgh,  etc.,  R.  Co.  v.  Hinds  (1866),  53  Pa.  St.  512,  at  p.  517, 
the  Court  {per  Woodward,  C.J.)  says,  “To  allow  undue  numbers 
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to  enter  a car  is  a great  wrong.”  In  Bass  v.  Chicago,  etc.,  R.  Co. 
(1874),  36  Wis.  450,  at  p.  461,  the  Court  {per  Ryan,  C.J.)  says: 
‘‘Railroad  companies  have  no  right  to  overcrowd  their  trains 
to  the  inconvenience  of  passengers  . . . Passengers  are  en- 

titled to  seats,  and  it  is  the  duty  of  the  officials  of  the  train  to  see 
that  they  have  them.”  The  case  does  not  seem  to  have  often 
arisen,  but  I can  find  nowhere  any  doubt  cast  upon  the  proposi- 
tion that  the  permitting  of  overcrowding  is  a tort — an  omission 
of  duty — according  to  the  law  expressed  in  the  Courts  of  the  United 
States. 

There  were  several  considerations  urged  or  suggested  why 
this  rule  should  not  be  applied  in  the  present  case. 

The  clause  numbered  38  in  the  contract  between  the  company 
and  the  city  (Statutes  of  Ontario,  1892,  p.  912)  provides:  “Cars 
are  not  to  be  overcrowded  (a  comfortable  number  of  passengers 
for  each  class  of  cars  to  be  determined  by  the  city  engineer, 
and  approved  by  the  city  council).” 

It  seems  to  me  that  the  company  has  throughout  acted  upon 
the  proposition  (whether  by  mistake  or  intentionally  we  need  not 
consider)  that  all  its  rights — or  at  least  all  its  legal  duties — are 
to  be  found  expressed  in  the  contract  with  the  city.  As  between 
the  city  and  the  company,  this  may  be  true;  but  the  company  is 
much  more  than  a contractor;  it  is  a carrier  of  passengers,  and  in 
that  capacity  owes  duties  to  the  public  wholly  apart  from  any 
thing  contained  in  the  contract.  (Some  discussion  took  place 
as  to  the  propriety  of  calling  the  company  a “common  carrier” — 
this  is  the  merest  logomachy.  Many  object  to  the  expression 
“common  carrier”  as  referring  to  carriers  of  passengers,  because 
the  duties  owed  by  carriers  as  to  passengers  are  not  the  same  as 
those  owed  by  carriers  as  to  goods — that  is  the  whole  extent  of 
the  objection:  and  many  of  the  best  writers  have  always  used  and 
continue  to  use  the  expression  “common  carrier”  as  applied  to 
carriers  of  passengers,  e.g.,  Redfield  and  others,  although  some 
prefer  the  terminology  “public  carriers.”)  Once  the  company 
assumed  this  character,  it  assumed  at  the  same  time  duties  to  its 
passengers,  as  well  as  those  to  the  city  contractually,  and  those 
to  the  public  generally,  desiring  to  become  passengers. 

Even  if  and  while  no  determination  had  been  ever  made  by 
the  city  engineer  or  approved  by  the  city  council,  the  common 
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law  duties  to  the  passengers  would  have  arisen;  and  the  deter- 
mination by  the  city  engineer  and  approval  thereof  by  the  city 
council  did  not  diminish  these  duties  a whit.  As  a fact,  the  city 
engineer  did  determine  that  ^Hhe  carrying  capacity  of  closed  cars 
be  limited  to  50  per  cent,  above  the  seating  capacity  (allowing 
a space  of  18  in.  on  the  seat  for  each  person)  and  that  open  cars 
be  limited  to  their  seating  capacity.’’  This  was  approved  by 
the  city  council  on  the  4th  March,  1895:  and  brought  to  the 
attention  of  the  defendants.  In  1900,  October,  the  city  began 
an  action  for  a declaration  that  this  determination  was  binding 
on  the  defendants,  a mandatory  order  directing  them  to  cease 
overcrowding  their  cars,  etc.  The  Board  of  Control  passed 
a resolution,  approved  by  the  council,  that  the  solicitor  should 
discontinue  ‘^that  part  of  the  suit  . . . against  the  Toronto  Rail- 
way Company  which  was  not  ordered  by  this  council  and  which 
asks  for  an  order  to  prohibit  the  overcrowding  of  cars.”  There- 
upon an  order  was  obtained  striking  out  all  that  part  of  the  claim. 
In  February,  1907,  the  company  wrote  the  Mayor  that  the  com- 
pany had  always  been  and  was  still  ready  and  willing  to  prevent 
overcrowding,  by  preventing  more  than  the  number  determined 
by  the  city  engineer  from  entering  the  cars,  and  would  carry  this 
out  to  the  best  of  its  ability  within  twenty-four  hours  after  being 
notified  that  the  council  have  passed  a resolution  requiring  it, 
as  it  was  very  much  against  the  interests  of  the  company  that 
cars  should  be  overcrowded;  in  June,  1907,  another  letter  was 
written  to  the  Mayor  drawing  his  attention  to  the  former  letter. 
To  neither  letter  was  there  any  reply. 

I am  wholly  unable  to  see  how  all  this  had  any  effect  upon  the 
rights  of  passengers  at  the  common  law. 

The  city  may  have  vacillated,  shuffled,  and  changed  its  ground, 
when  the  probable  result  of  the  enforcement  of  its  contract-rights 
was  contemplated;  but  nothing  the  city  could  or  did  do  or  leave 
undone  could  affect  rights  not  derived  from  or  through  the  city 
or  the  city’s  contract  with  the  company. 

One  effect  only  did  I consider  the  determination  of  the  engineer 
to  have.  With  much  doubt,  I,  in  ease  of  the  defendants  and  ex 
ahundanti  cauteld,  charged  the  jury  that,  if  the  number  of  persons 
allowed  to  enter  the  cars  was  not  in  excess  of  the  number  fixed  by 
the  city^engineer,  they  should  not  find  overcrowding;  but  that. 
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if  the  number  did  so  exceed  the  said  number  to  such  an  extent^ 
in  their  opinion  upon  the  evidence,  as  to  endanger  the  health, 
property,  or  comfort  of  the  passengers  who  had  been  accepted 
as  such  and  who  were  already  within  the  cars,  they  should  convict. 
My  doubt  as  to  the  first  part  of  this  direction  has  not  been  re- 
moved; but  the  defendants  cannot  complain,  and  the  Crown 
does  not. 

Then  another  argument  is  based  upon  an  order  of  the  Ontario 
Railway  and  Municipal  Board.  In  January,  1907,  an  application 
was  made  by  the  city  to  the  Board  requesting  that  the  company 
‘^be  ordered  to  cease  allowing  their  cars  to  be  overcrowded  by 
providing  a sufficient  number  of  cars  to  carry  their  passengers, 
or  that  such  other  order  may  be  made  by  the  Board  as  to  the  Board 
may  seem  proper  for  enforcing  the  provisions  of  the  said  agree- 
ment,” i.e.,  the  agreement  between  the  city  and  the  company 
of  1892.  The  company  set  up  that  overcrowding  was  inevitable 
in  large  cities,  that  the  rapid  growth  of  Toronto  caused  unusual 
crowding,  that  more  cars  would  give  no  relief  unless  passengers- 
were  forcibly  prevented  from  entering  cars,  and  that  the  only 
practicable  relief  was  constructing  new  lines — and  this  they  ex- 
pressed their  willingness  to  undertake.  Considerable  evidence 
was  had,  and  an  order  was  made  by  the  Board,  of  date  the  17th 
May,  1910 — the  formal  judgment  orders  the  company  to  build 
one  hundred  new  cars  in  time  for  the  new  lines,  but  contains  no 
reference  to  overcrowding.  The  reasons  for  judgment  are, 
however,  more  explicit:  it  is  there  pointed  out  that  the  only 
remedy  suggested  by  the  city  is,  that  a sufficient  number  of  cars 
should  be  provided  by  the  company  to  carry  the  passengers. 
The  Board  found  as  a fact  that  the  cars  were  overcrowded,  and  is 
of  opinion  that  further  congestion  of  cars  would  endanger  pedes- 
trian and  vehicular  traffic,  and  that  it  would  be  a mistake  for  the 
Board  ‘To  attempt  by  its  order  to  remedy  the  difficulty  com- 
plained of  by  ordering  additional  cars  to  be  operated  upon  the 
existing  lines — the  only  adequate  remedy  is  more  cars  and  more 
lines  J’ 

As  this  proceeding  was  before  the  statute  of  (1910)  10  Edw. 
VII.  ch.  83,  which,  by  sec.  4 (a),  authorises,  in  express  terms,  the 
Board  to  make  an  order  directing  the  company  to  increase  the 
number  of  its  cars,  I assume  that  the  application  was  made  under 
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sec.  16  of  the  original  Act  of  1906,  6 Edw.  VII.  ch.  31 — being  a 
complaint  that  the  company  was  acting  contrary  to  the  agreement 
with  the  city.  The  Board,  no  doubt,  had  the  power,  under  sec.  17, 
to  order  the  company  to  conform  with  the  agreement  by  ceasing 
to  overcrowd — but  the  only  question  before  the  Board  was  whether 
more  cars  should  be  put  on  by  the  company  in  order  to  prevent 
a violation  of  the  agreement.  The  Board  found  as  a fact  that 
there  was  overcrowding,  and  expressed  the  opinion  that  it  would 
be  a mistake  on  the  part  of  the  Board  to  attempt  to  remedy  this 
by  making  the  order  the  city  asked  for,  i.e.,  additional  cars  to  be 
operated  upon  the  existing  lines,  adding  that  the  only  adequate 
remedy  was  more  cars  and  more  lines. 

Assuming  that  the  action  of  the  Board  does  or  can  conclude 
this  Court — and  that  I do  not  at  all  concede — I fail  to  see  any- 
thing, either  in  the  formal  order  or  the  reasons  for  it,  which  has 
any  effect  whatever  in  the  inquiry  whether  the  defendants  are 
fulfilling  their  common  law  duties  to  the  public  who  are  accepted 
as  passengers  on  the  cars  they  actually  operate. 

Having  now  considered  the  rights  of  the  public  within  the  cars 
as  to  overcrowding,  I examine  the  excuses  set  up.  In  the  first 
place,  the  defendants  contended  that  the  public  desiring  to 
become  passengers  could  not  be  induced  to  walk  a block  or  so 
to  catch  a car  upon  another  street,  or  to  remain  off  a car  going 
upon  the  route  they  desired  to  take,  however  crowded  it  might 
be,  if  there  was  even  standing  room — or  even  ‘‘hanging  on’^ 
room.  At  least,  said  the  defendants,  this  could  not  be  effected 
without  using  actual  physical  force  to  prevent  persons  boarding 
the  cars  or  to  pull  them  off  when  they  had  crowded  on  the  cars. 
There  was  ample  evidence  upon  which  the  jury  might  find,  and 
their  verdict  of  “guilty^’  on  the  count  6A,  following  my  charge, 
necessitated  that  they  should  find,  that,  by  the  means  the  defend- 
ants had  at  their  disposal  outside  of  physical  force  of  any  kind, 
they  might  have  prevented  overcrowding. 

During  the  trial,  however,  more  than  once  the  question  arose 
as  to  the  right  and  duty  of  the  company  to  use  physical  force  to 
prevent  their  cars  being  overcrowded  in  such  a way  as  to  en- 
danger the  health,  etc.,  of  the  passengers  properly  within  and 
accepted  as  passengers;  and  I reserve  a case  upon  these  questions 
under  sec.  1014  of  the  Code. 
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I have  already  quoted  cases  in  the  English  and  American 
Courts  which  shew  that  overcrowding  is  a wrong  committed  upon 
the  passengers  rightfully  within  the  carriage.  It  is  argued  that 
the  duty  to  prevent  overcrowding  spoken  of  in  the  English  case, 
arises  from  the  powers  given  by  the  statutes,  e.g.,  the  Companies 
Clauses  Act,  1845  (8  Viet.  ch.  16),  sec.  124,  where  power  is  given 
to  the  company  to  pass  by-laws  ^‘providing  for  the  due  manage- 
ment of  the  affairs  of  the  company  in  all  respects  whatever;’’  sec. 
108,  ‘ffor  preventing  the  . . . commission  of  any  . . . 

nuisance  in  or  upon  such  carriages  . . . and  generally  for 

regulating  the  travelling  upon  or  using  . . . the  railway.” 

The  later  Act  of  1889,  52  & 53  Viet.  ch.  57,  sec.  7,  of  course  will 
not  apply.  But  it  is  clear  that  sec.  158  (/),  Qi),  and  (f),  of  the 
Ontario  Railway  Act,  6 Edw.  VII.  ch.  30,  does  apply  to  these 
defendants;  sec.  3 (2)  is  met  by  sec.  161 — and  the  company  has 
here  the  same  or  as  high  powers  as  to  making  rules  and  regulations 
as  the  English  railway  companies  respecting  ^‘(/)  the  travelling 
upon  or  the  using  . . . the  railway”  and  the  due 

management  of  the  affairs  of  the  company”  and  (f)  respecting 
‘‘the  number  of  passengers  to  be  allowed  in  cars  . . Such 

by-laws,  etc.,  are  indeed  to  be  submitted  to  the  Board  for  approval, 
and,  except  when  sanctioned,  are  to  have  no  effect:  sec.  153;  but 
the  same  provision  is  found  in  the  English  Acts  as  to  the  approval 
of  the  Board  of  Trade:  (1840)  3 & 4 Viet.  ch.  97,  secs.  7,  8,  9. 

Moreover,  quite  irrespective  of  and  unaffected  by  any  statu- 
tory provision,  all  authorities  recognise  not  only  the  right  but 
the  duty  of  all  carriers  of  passengers  to  make  and  enforce  reason- 
able rules  and  regulations  for  the  safety  and  comfort  of  their 
passengers:  Angell,  4th  ed.,  sec.  530a:  and  in  that  regard  some 
authorities  say  thay  are  on  a par  with  an  innkeeper. 

In  Chicago  and  North  Western  RW.  Co.  v.  Williams  (1870), 
55  111.  185,  at  p.  187,  Scott,  J.,  delivering  the  opinion  of  the  Court, 
uses  language  to  which  I accede  to  the  fullest  extent:  “It  is  the 
undoubted  right  of  railroad  companies  to  make  all  reasonable 
rules  and  regulations  for  the  safety  and  comfort  of  passengers 
travelling  on  their  lines  of  road.  It  is  not  only  their  right,  but 
it  is  their  duty,  to  make  such  rules  and  regulations.  It  is  alike 
the  interest  of  the  companies  and  the  public  that  such  rules  should 
be  established  and  enforced,  and  ample  authority  is  conferred  by 
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law  on  the  agents  and  servants  of  the  companies  to  enforce  all 
reasonable  regulations  made  for  the  safety  and  convenience  of 
passengers.’’ 

Montgomery  v.  Buffalo  R.  Co.  (1900),  165  N.Y.  139,  at  p.  140, 
per  Gray,  J.;  Wheeler’s  Modern  Law  of  Carriers  (1890),  p.  130; 
Pennsylvania  R.  Co.  v.  Langdon  (1879),  92  Pa.  St.  21,  at  p.  27, 
per  Paxson,  J.;  Fetter  on  Carriers  of  Passengers,  sec.  247 ; Thomp- 
son on  Carriers  of  Passengers,  sec.  335;  Schouler  on  Bailments, 
etc. — may  be  looked  at;  also  6 Cyc.,  p.  545. 

The  defendants  were  bound  to  prevent  overcrowding;  but 
they  made  no  rules  or  regulations  to  prevent  any  such  overcrowd- 
ing, i.e.,  within  the  car;  the  only  instructions  given  their  con- 
ductors being  to  keep  a way  clear  from  the  step  to  the  door  of 
the  car.  Many  cases  on  overcrowding  are  to  be  found  in  the  notes 
in  (1894)  24  L.R.A.  p.  710,  but  I do  not  do  more  than  refer  to 
the  report. 

In  the  case  already  cited  of  Metropolitan  R.W.  Co.  v.  Jackson, 
3 App.  Cas.  193,  the  Lord  Chancellor  says  (p.  198)  that  the  railway 
company  “are  bound  to  have  a staff  which  would  be  able  to  prevent 
such  persons  getting  in  where  the  carriage  was  already  full;”  and 
speaks  with  approval  of  the  porter  who  “pushed  away  the  persons 
who  were  attempting  to  get  in;”  so  does  Lord  O’Hagan  (p.  205), 
at  least  by  implication;  Lord  Blackburn  (p.  210)  says  the  porter 
“ did  quite  right  in  preventing  the  persons  . . . from  entering ; ” while 
Lord  Gordon  (p.  212)  says:  “The  door  was  opened  ...  by 
people  on  the  outside  who  tried  to  get  in.  The  porter  prevented  them, 
and  I think  did  so  rightly.”  Amphlett,  J.A.  (p.  129  of  2 C.P.D.), 
says:  “I  take  it  to  be  clear  that  it  was  the  duty  of  the  company 
to  provide  such  a staff  of  officers  on  their  platforms  as,  upon 
ordinary  occasions,  and  when  where  was  no  sudden  and  unforeseen 
influx  of  people,  would  secure  their  passengers  from  such  an  outrage 
as  has  been  described.”  (In  the  present  case  it  was  shewn  and 
indeed  admitted  that  the  crowding  “like  sardines”  was  the  usual 
state  of  affairs  for  several  hours  each  day).  The  remarks  of 
Kelly,  C.B.  (p.  135),  I have  already  cited.  Cockburn,  C.J., 
says  (p.  141) : “I  take  it  to  be  part  of  the  duty  of  a railway  com- 
pany ...  to  provide  ...  a sufficient  staff  to  maintain 
order.  . . . But  the  intrusion  of  persons  into  a carriage 

already  full  implies  the  absence  of  ...  a sufficient  number 
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of  officers  to  maintain  order  ...  a neglect  of  their  duty  in 
this  respect  . . He  points  out  that  exceptional  and  un- 

foreseen circumstances  may  exist  which  would  qualify  the  inference 
to  be  drawn  (p.  143).  So  also  'per  Coleridge,  C.J.,  in  L.R.  10 
C.P.  at  pp.  54,  55;  Brett,  J.,  p.  56;  Grove,  J.,  p.  56. 

In  the  Hinds  case,  53  Pa.  St.  512,  at  p.  517,  Paxson,  J.,  points 
out  that  where  a large  number  of  persons  rush  the  train  ‘Hhe  con- 
ductor . . . has  large  powers  ...  he  may  stop  the 

train  and  call  to  his  assistance  the  engineer,  the  fireman,  all  the 
brakesmen  . . It  is  true  that  the  conductor  on  a Toronto 

street  railway  car  has  not  all  these  forces  available,  but  the  case 
is  cited  only  to  shew  the  justification  of  the  use  of  physical  force. 
And  the  books  are  full  of  cases  in  which  physical  force  has  been 
used  to  eject  passengers  disobeying  the  rules  of  the  company. 

The  defendants  were  advised  by  counsel  that  they  have  no 
power  to  use  physical  force  to  avoid  overcrowding — and  that 
every  one  who  is  willing  to'pay  his  fare  has  the  right  to  crowd 
himself  into  their  cars  if  he  can  find  standing  room,  no  matter 
what  the  danger  to  passengers  already  in  the  car.  I cannot  follow 
the  argument — under  the  agreement,  cl.  33,  p.  911,  Ontario 
Statutes  of  1892,  it  is  the  payment  of  a fare  which  entitles  the 
passenger  to  a ride.  This  agreement,  while  it  is  confirmed  by 
the  Legislature,  is  not  indeed  thereby  made  a statute,  but  remains 
a private  contract,  and  has  only  the  force  of  such:  Davis  & Sons 
V.  Taff  Vale  R.W.  Co.,  [1895]  A.C.  542,  at  pp.  552,  553,  per  Lord 
Watson;  City  of  Kingston  v.  Kingston,  etc..  Electric  R.W.  Co. 
(1898),  25  A.R.  462,  at  p.  468,  per  Moss,  J.A.  It  may,  how- 
ever, be  given  full  effect. 

The  statute  itself,  sec.  17,  provides  that  ‘‘the  fare  of 
every  passenger  shall  be  due  and  payable  on  entering  the 
car;”  so  that,  without  any  “ pay-as-you-enter ” by-law  or 
other  formality,  the  company  has  the  right  to  prevent 
any  one  from  entering  the  car  without  paying  his  fare.  And  1 
am  wholly  unable  to  find  anything  either  in  the  statutes,  the  cases, 
or  the  text-books,  which  compels  the  company  to  accept  the  fare 
of  an  intending  passenger  when  its  car  is  already  full.  Whether 
for  this  or  for  reasons  already  given,  the  company  may  protect 
its  cars  from  intrusion  of  supernumerary  passengers. 

Apparently  the  company  has  persuaded  itself  that  the  city 
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has  some  right  to  prevent  it  from  excluding  intending  passengers 
from  its  cars.  This  was  based  upon  the  provisions  of  the  contract 
whereby  (cl.  16)  it  will  pay  to  the  city  a percentage  “of  the  gross 
receipts  from  passenger  fares  . . . and  all  other  sources  of 

revenue;”  and  cl.  17  gives  a further  conditional  percentage  to 
the  city.  It  was  argued  that  the  city  became  a partner — and, 
indeed,  the  ‘Reasons”  of  the  Ontario  Railway  and  Municipal  Board 
for  the  order  of  the  17th  May,  1907,  speak  of  the  city  and  the 
company  as  partners.  But  this  is  not  the  case : the  plant  belongs 
to  the  company;  the  company  alone  manages  the  undertaking, 
and  the  whole  right  of  the  city  is  to  receive  a fixed  percentage — 
there  is  no  participation  in  any  loss,  and  the  relation  of  the  con- 
tracting parties  is  wholly  different  from  that  of  partners.  What 
the  city  was  to  receive  was  a share  of  the  profits,  by  way  of  pay- 
ment for  what  the  company  received  from  the  city:  In  re  Ra7idolph 
(1877),  1 A.R.  315;  Rawlinson  v.  Clarke  (1846),  15  M.  & W.  292; 
Wheatcroft  v.  Hickman  (1860),  9 C.B.N.S.  47;  Cox  v.  Hickman 
(1860),  8 H.L.C.  268;  c/.  Kellogg  Newspaper  Co.  v.  Farrell 

(1886),  88  Mo.  591.  And,  even  had  the  city  been  a partner,  the 
partner  has  no  right  to  call  upon  his  partner  to  commit  a crime 
or  a tort. 

The  company  seems  to  have  proceeded  on  the  principle  that 
the  people  own  the  cars,  and  that  the  people  at  large  have  the  right 
to  get  upon  the  cars  whenever  and  however  they  can.  The  fact  is 
that  the  company  owns  the  cars;  and  the  only  right  of  any  member 
of  the  public  as  to  any  particular  car,  at  the  highest,  is  to  be 
carried  if  and  when  he  pays  his  fare  or  is  ready  and  willing  to  pay. 
It  was  urged  that  a jury  could  not  be  allowed  to  say  what 
amount  of  force,  etc.,  was  proper  to  be  used  in  preventing 
overcrowding.  But  the  rights  of  the  company  in  that  respect 
are  the  same  as  those  of  any  individual  in  preventing  the  entry  of 
a wrongdoer  upon  his  property.  Juries  are  trying  every  day 
whether  an  excess  of  violence  has  been  used:  e.g.,  Toronto  R.W. 
Co.  V.  Paget  (1909),  42  S.C.R.  488. 

Then  it  was  argued  that  the  company  was  justified  in  per- 
mitting the  overcrowding,  if  the  overcrowding  would  be  a less 
inconvenience  to  the  public  than  the  failure  or  refusal  to  carry 
persons  offering  themselves  as  passengers  who  desired  to  be  carried, 
having  regard  to  the  limited  number  of  cars  operated  by  the 
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company,  the  company  contending  that  it  could  not  safely  operate 
more  cars.  I may  say  that  I am  not  at  all  satisfied  that  this  is  the 
fact;  but  I did  not  submit  the  matter  to  the  jury,  nor  was  I asked 
to  do  so. 

In  the  view  I take  of  this  case,  it  is  not  those  who  insist  on 
pressing  their  way  into  a car  already  full  to  overflowing  who  can 
complain,  so  far  as  that  particular  car  is  concerned,  but  those 
who  are  properly  within,  received  and  accepted  as  passengers. 
It  may  be  that  those  who  so  force  themselves  in  have  a ground  of 
complaint  that  more  cars  are  not  provided,  so  that  they  need  not, 
to  reach  their  destination  in  a reasonable  time,  make  a nuisance 
of  themselves  to  other  passengers — and  it  may  be  that  those  who 
are  left  to  stand  on  the  kerb  have  also  reason  to  complain.  But 
that  is  not  the  ground  upon  which  the  company  is  being  tried 
here — it  is,  that  the  company  permits  persons  for  whom  there  is 
no  room  to  crowd  in  upon  others. 

The  contention  of  the  defendants  just  referred  to  is  the  real 
defence. 

The  proposition  that  an  infringement  of  the  rights  in  one 
respect  of  the  public  cannot  be  a common  nuisance,  if,  taking 
all  the  circumstances  into  consideration,  the  balance  of  convenience 
is  with  the  course  pursued  by  the  defendants,  is  apparently  adum- 
brated in  an  ill-reported  case  of  Lord  Hardwicke’s,  Baines  v. 
Baker  (1752),  1 Amb.  158 — a bill  for  an  injunction  to  stay  building 
a smallpox  hospital  in  Coldbath-fields.  The  Lord  Chancellor  is 
reported  to  have  said:  ^^I  cannot  make  any  order  in  this  matter. 
Am  of  opinion  it  is  a charity  like  to  prove  of  great  advantage  to 
mankind.  . . . Two  things  are  to  be  considered:  first, 

whether  it  is  a nuisance  at  common  law  . . . There  was 

lately  an  indictment  at  the  Summer  Assizes,  1750,  in  Sussex, 
against  Frewen,  for  such  an  hospital.  Defendant  was  acquitted; 
cannot  call  this  a private  nuisance  . . . Bills  of  this  sort  are 

founded  on  being  nuisance  at  common  law.  If  a public  nuisance, 
it  should  be  an  information  in  the  name  of  the  Attorney-General, 
and  then  it  would  be  for  his  consideration,  whether  he  would  file  such 
an  information  or  not;  and  that  was  the  case  for  stopping  a way 
behind  the  Exchange  in  the  city.  Lord  King  recommended  it  to 
the  Attorney-General,  to  prefer  an  information  in  the  King’s  Bench, 
to  try  whether  it  was  a nuisance  or  not.”  This  case,  being  but 
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“a  decision  by  Lord  Hardwicke  that  a particular  hospital  was  not 
a nuisance”  {yer  Janies,  L.J.,  in  Vernon  v.  Vestry  of  St.  James, 
Westminster  (1880),  16  Ch.D.  449,  at  p.  466),  or,  if  a 

nuisance  at  all,  a public  nuisance  which  must  be  prosecuted 
at  the  instance  of  the  Attorney-General,  would  probably  not 
have  received  the  attention  it  has,  had  it  not  been  for  the 
judgment  of  Chitty,  J.,  in  Attorney-General  v.  Corporation  of 
Manchester,  [1893]  2 Ch.  87,  at  pp.  92,  93:  ‘‘Now,  undoubtedly, 
there  are  many  cases  of  public  nuisance — by  interference  with  an 
unquestionable  right  of  the  public,  such,  for  instance,  as  the 
permanent  obstruction  of  a highway — where  the  Court  did  decline 
at  once  to  permit  evidence  to  be  given  of  any  supposed  public 
benefit  arising  from  the  wrongful  act  complained  of,  and  would 
refuse  to  balance  the  good  alleged  to  accrue  to  some  portions  of 
the  public  against  the  mischief  to  the  public  in  general.  But  in 
the  case  where  the  health  of  the  Queen’s  subjects  in  general  is 
concerned,  it  may  possibly  be  a question  whether,  if  the  evidence 
shews  that  the  maintenance  of  a smallpox  hospital  is  on  the  whole, 
balancing  the  good  against  the  evil,  more  beneficial  to  the  health 
of  the  public  at  large,  or  to  that  portion  of  the  public  that  inhabits 
or  frequents  the  neighbourhood,  than  the  leaving  of  the  persons 
suffering  from  the  disease  scattered  in  their  own  homes,  some 
weight  might  not  be  properly  allowed  to  this  circumstance.  If 
Lord  Hardwicke  is  rightly  reported  in  the  case  of  the  Coldbath- 
fields  smallpox  hospital — Baines  v.  Baker  (1  Amb.  158) — he  appears 
to  have  entertained  some  such  question  when  he  stated  his  opinion 
that  the  hospital  was  ‘a  charity  like  to  prove  of  great  advantage 
to  mankind.’  But,  although  I throw  out  these  observations  as 
being  possibly  worthy  of  future  consideration,  I state  expressly 
that  they  do  not  form  any  ground  of  my  decision  on  this  motion.” 
These  remarks  are  quoted  by  Farwell,  J.,  in  Attorney-General  v. 
Corporation  of  Nottingham,  [1904]  1 Ch.  673,  at  p.  681:  “In  con- 
sidering the  question  from  the  point  of  view  of  a public  nuisance,  one 
must  bear  in  mind  that  it  is  necessary  for  the  public  safety  that  some 
provision  should  be  made  for  isolation,  that  the  difficulties  in 
the  way  of  isolating  in  the  case  of  the  poor  living  in  one  or  two 
rooms  or  crowded  together  in  a single  cottage  are  very  great, 
and  that  it  is  ...  a choice  of  evils.”  The  learned  Judge 
then  cites  the  remarks  of  Chitty,  J.,  above  set  out,  and  proceeds: 


RiddeU,  J. 

1911 

Rex 

V. 

Toronto 
R.W.  Co. 


214 


ONTARIO  LAW  REPORTS. 


RiddeU,  J. 

1911 


Rex 

V. 

Toronto 
R.W.  Co. 


VOL. 


‘^The  same  consideration  applies,  though  perhaps  not  to  the  same 
extent,  to  the  private  nuisance  alleged  by  the  plaintiffs.  If  the 
fact  of  a public  nuisance  were  established,  it  would  of  course  be 
no  answer  to  the  private  owners  to  say  that  the  hospital  must  be 
placed  somewhere  . . . but  where  the  question  is  whether  the 
nuisance  in  fact  exists  or  not,  all  the  circumstances  must  be  taken 
into  consideration  . . 

I venture  to  think  that,  giving  these  cases  their  full  weight, 
all  that  is  meant  is,  that  where  the  public  are  of  necessity  subjected 
to  the  risk  of  infection,  etc.,  means  taken  to  avoid  this  risk  will 
not  or  may  not  be  considered  as  producing  a common  nuisance 
if  the  risk  to  these  very  same  people  is  not  thereby  increased,  but 
actually  diminished. 

For  example,  if  the  ground  of  complaint  here  were  the  keeping 
the  ventilators  in  a particular  car  shut,  and  so  causing  the  pas- 
sengers to  breathe  foul  air,  it  would  be  a defence  for  the  company 
to  shew  that  more  danger  to  the  health,  etc.,  of  these  very  passen- 
gers would  accrue  from  ventilation.  Common  sense  is  generally 
good  law. 

But  nothing  of  that  kind  appears  in  the  present  case — the 
overcrowding  is  occasioned  by  the  company  permitting  to  board 
their  cars  an  extra  number  who,  the  company  allege,  do  not 
wish  to  walk  a block  or  two  to  take  another  line  or  to  wait  some 
minutes  for  another  car. 

The  cases  in  the  Criminal  Courts  will  repay  examination: — 

Rex  V.  Cross  (1812),  3 Camp.  224,  an  indictment  for  causing 
and  permitting  divers  coaches  to  stand  and  remain  a long  and 
unreasonable  time  in  a public  highway  near  Charing  Cross.  Coun- 
sel for  the  defence  set  up  (p.  226) : ‘‘A  great  share  of  accommoda- 
tion is  thus  afforded  to  the  public,  which  much  more  than  counter- 
balances any  partial  inconvenience  which  the  practice  may  occasion. 
If  the  defendant  is  guilty  of  a nuisance,  there  might  be  an  hundred 
indictments  for  the  same  offence  every  time  a rout  is  given  by 
a fashionable  lady  at  the  west  end  of  the  town.’^  But  Lord 
Ellenborough  said:  “And  is  there  any  doubt  that  if  coaches,  on 
the  occasion  of  a rout,  wait  an  unreasonable  length  of  time  in  a 
public  street,  and  obstruct  the  transit  of  His  Majesty’s  subjects 
who  wish  to  pass  through  it  in  carriages  or  on  foot,  the  persons 
who  cause  and  permit  such  coaches  so  to  wait  are  guilty  of 
a nuisance?” 
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In  Rex  V.  Lord  Grosvenor  (1819),  2 Stark.  511,  an  indictment  for 
obstructing  a river  by  erecting  a wharf,  Abbott,  L.C.J.,  said: 
‘‘The  question  here  is,  whether  a public  right  has  not  been  in- 
fringed. . . . Much  evidence  has  been  adduced  ...  for 

the  purpose  of  shewing  that  the  alteration  affords  greater  facility 
and  convenience  for  loading  and  unloading;  but  the  question 
is  not  whether  any  private  advantage  has  resulted  from  the 
alteration  to  any  particular  individuals,  but  whether  the  con- 
venience of  the  public  at  large,  or  of  that  portion  of  it  which  is 
interested  in  the  navigation  of  the  river  Thames,  has  been  affected 
or  diminished  by  this  alteration.”  This  case  is  peculiar  and 
does  not  advance  the  argument  on  either  side. 

Then  comes  the  much  canvassed  case  of  Rex  v.  Russell 
(1827),  6 B.  & C.  566 — an  indictment  for  erecting  “staiths”  in  the 
river  Tyne.  The  evidence  for  the  defendants  shewed  “that  the  mode 
of  loading  the  ships  by  the  geers  in  question  was  less  an  obstruc- 
tion to  the  navigation,  and  was  more  beneficial  to  the  public” 
(pp.  587,  588).  The  learned  trial  Judge,  Bayley,  J.  (a  great 
common  lawyer),  charged  the  jury  (p.  590):  “Where  a great 
public  benefit  results  from  the  abridgment  of  the  exercise 
of  the  rights  of  passage,  the  great  public  benefit  makes 
that  abridgment  no  nuisance,  but  a useful,  beneficial,  and 
proper  purpose.  Therefore,  if  in  this  case  you  shall  say 
that  that  which  has  been  taken  from  the  opportunity  of 
passage  has  been  taken  for  public  purposes,  and  for  the  public 
benefit,  and  that  it  is  placed  in  a reasonable  situation,  and 
that  enough  is  left  for  the  ordinary  and  reasonable  purposes  of 
passage,  I shall  recommend  it  to  you  certainly  to  find  this  not  a 
nuisance.”  Bayley,  J.,  in  term,  adhered  to  this  view,  in  which 
he  was  supported  by  Holroyd,  J.;  Lord  Tenterden,  C.J.,  dissented, 
saying  (p.  602):  “The  question  I take  properly  to  have  been, 
whether  the  navigation  and  passage  of  vessels  on  this  public  navi- 
gable river  was  injured  by  these  erections.” 

Rex  V.  Morris  (1830),  1 B.  & Ad.  441,  nuisance  in  obstructing 
a public  highway  by  erecting  a railway  upon  about  400  feet  thereof. 
It  was  contended  for  the  defendant  that  this  was  a convenience 
for  the  public,  facilitating  the  conveyance,  lessening  the  price  of 
coal,  and  saving  the  road  from  wear.  The  trial  Judge,  Vaughan, 
B.,  said  the  question  for  the  jury  was,  whether  or  not  the  effect 
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of  the  defendant’s  railway  was  to  obstruct,  hinder,  and  incon- 
venience the  public  (p.  444) ; and  this  the  full  Court  approved — 
Lord  Tenterden,  C.J.,  Parke  and  Patteson,  JJ. 

Then  came  Rex  v.  Ward  (1836),  4 A.  & E.  384,  an  indictment 
for  obstructing  a river  by  erecting  an  embankment.  The  evidence 
for  the  defence  was  that  the  alteration  was  a great  benefit  to  the 
public,  and  this  was  hardly  disputed  by  the  prosecution  (p.  386). 
The  jury  found  that  the  inconvenience  caused  by  the  impediment 
was  counterbalanced  by  the  public  benefit  arising  from  the  altera- 
tion made  by  the  defendant  (p.  387).  The  trial  Judge,  Denman, 
C.J.,  nevertheless,  entered  a verdict  of  ^‘guilty.”  Rex  v.  Lord 
Grosvenor  and  Rex  v.  Russell  were  relied  upon  to  support  the 
motion  against  this  verdict.  The  Court  carefully  and  fully 
considered  these  cases,  and  discharged  the  rule,  approving  of 
Lord  Tenterden’s  dissenting  judgment  in  Rex  v.  Russell.  The 
Court  so  disapproving  the  majority  decision  in  Rex  v.  Russell  was 
a very  strong  Court — Denman,  C.J.,  Littledale,  Patteson, 
Williams,  and  Coleridge,  JJ. 

Rex  V.  Tindall  (1837),  6 A.  & E.  143,  I do  not  do  more  than 
mention;  it  does  not  assist,  turning  upon  the  doctrine  de  minimis 
non  curat  lex. 

In  Regina  v.  Randall  (1842),  1 Car.  & M.  496,  a prosecution  for 
erecting  a wharf  in  a river,  Wightman,  J.,  told  the  jury  that  “they 
were  not  to  take  into  their  consideration  the  circumstance  that 
a benefit  had  resulted  to  the  general  navigation  of  the 
river  . . 

In  Regina  v.  Betts  (1850),  16  Q.B.  1022,  an  indictment  of 
similar  character,  Lord  Campbell  refused  to  concur  with  the 
majority  of  the  Judges  in  Rex  v.  Russell:  pp.  1037,  1038. 

In  Regina  v.  Train  (1862),  2 B.  & S.  640,  the  defendants  had 
erected  a tramway  on  the  highway,  under  a contract  with  the 
vestry  of  the  parish.  The  tramway  was  dangerous  and  incon- 
venient to  many  of  the  public,  as  the  wheels  of  vehicles  skidded 
crossing  the  tramway,  etc.  Evidence  was  offered  that  the  tram- 
way was  for  the  convenience  af  the  public,  and  a great  saving 
of  their  time  and  money.  Erie,  C.J.,  rejected  the  evidence.  In 
the  full  Court,  Crompton,  J.  (p.  646),  speaks  of  the  cases  “which 
have  settled  the  law  that  you  cannot,  for  the  benefit  of  one  part 
of  the  public,  interfere  with  the  rights  of  passage  of  the  rest  over 
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land  or  water.  . . . These  tramways  would  be  a nuisance  to 

travellers  passing  across  them,  but’^  counsel  for  the  defence  “con- 
tended that,  taking  all  the  facts  together,  it  was  a question  for 
the  jury  whether  they  were  a nuisance,  or  whether  what  was  done 
was  not  a reasonable  and  convenient  arrangement  for  the  use  of 
the  highway  by  the  public  generally  . . “Then”  (p.  648) 

“was  there  any  evidence  to  go  to  the  jury  that  this  was  a proper 
use  of  the  highway?  I think  not  . . No  rule  was  granted, 

Blackburn  and  Mellor,  JJ.,  concurring. 

In  Attorney-General  v.  Terry  (1874),  L.R.  9 Ch.  423,  Jessel, 
M.R.  (p.  425  (n.)  ),  discusses  the  cases  up  to  that  date,  and  he 
comes  to  the  conclusion  that  to  apply  the  rule  of  Rex  v.  Russell, 
the  public  to  be  benefited  must  be  the  same  public  as  the  public 
damnified,  and  the  benefit  must  be  direct — “a  benefit  of  a similar 
nature,  shewing  that  on  the  balance  of  convenience  and  incon- 
venience the  public  at  that  place  not  only  lose  nothing,  but  gain 
something  by  the  erection.”  This  means  that  the  erection  com- 
plained of  as  a nuisance  is  not  a disadvantage  but  an  actual 
benefit  to  those  who  came  within  the  sphere  of  its  operations, 
as  in  the  two  examples  given  by  Sir  George  Jessel.  The  learned 
Master  of  the  Rolls  disapproved  the  case  of  Rex  v.  Russell;  and 
the  Lords  Justices  on  appeal  did  not  interfere  with  his  decision, 
although  they  do  not  mention  Rex  v.  Russell  in  their  judgments. 
Sir  George  Mellish,  L.J.,  said  (p.  432);  “The  advantage  of  one 
person  cannot  be  set  off  against  the  disadvantage  of  another.” 

It  is  not  without  interest  to  note  that  in  Russell  on  Crimes 
and  Misdemeanours,  down  to  and  including  the  6th  edition  (in 
1896),  the  statement  is  made;  “It  should  seem  that  in  judging 
whether  a thing  is  a public  nuisance  or  not,  the  public  good  it 
does  may  in  some  cases,  where  the  public  health  is  not  concerned, 
be  taken  into  consideration  to  see  if  it  outweighs  the  public  annoy- 
ance” (vol.  4,  p.  734),  citing  Rex  v.  Russell,  Rex  v.  Ward,  Rex  v. 
Morris,  Rex  v.  Tindall.  But  in  the  7th  edition  (1909)  this  state- 
ment is  not  continued,  but  the  following  appears;  “If  a public 
nuisance  is  proved,  it  is  generally  useless  to  set  up  counterbalanc- 
ing benefits;  nor  in  deciding  whether  a thing  is  or  is  not  a public 
nuisance  can  the  good  it  does  be  weighed  against  the  public 
annoyance  which  it  causes”  (vol.  2,  p.  1837).  So  in  the  latest 
edition  of  Archbold’s  Criminal  Law — 24th  ed. — p.  1309,  appears 
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a similar  statement;  as  also  Roscoe’s  Criminal  Evidence,  13th 
ed.,  p.  504. 

No  attempt  was  made  by  Mr.  Penley  when  indicted  for  ob- 
structing the  public  highway  by  the  crowds  which  came  to  the 
Globe  Theatre  to  see  him  play  ‘‘Charley’s  Aunt,”  to  set  up  that 
the  public  coming  to  his  theatre  were  more  benefited  than  those 
desiring  to  pass  along  the  highway  were  injured:  Barber  v.  Penley, 
[1893]  2 Ch.  447. 

As  I finish  writing  this  judgment  the  latest  English  Reports 
come  to  hand.  In  De^iahy  and  Cadehy  Main  Collieries 
Limited  v.  Anson,  ' [1911]  1 K.B.  171,  the  case  of  Rex 
V.  Russell  is  discussed,  and  the  head-note  says  disapproved. 
Lawrence,  J.,  the  trial  Judge,  does  not  mention  the  case. 
Vaughan  Williams,  L.J.  (p.  195),  “cannot  agree  that  Rex  v. 
Russell  has  been  overruled;  it  has  been  modified.”  Fletcher 
Moulton,  L.J.  (p.  205),  says:  “At  this  day  . . . there  can 

be  no  doubt  that  the  decision  of  Rex  v.  Russell  cannot  be  regarded 
as  good  law;”  it  “has  never  been  acted  upon.”  And  at  p.  207: 
“The  issue  to  be  decided  in  every  case  is  whether  the  act  done 
injures  any  right  of  the  public.  If  it  does  so  it  is  unlawful.  You 
cannot  lump  together  all  the  rights  of  the  public  and  defend  your- 
self by  contending  that  on  the  whole  you  have  been  a benefactor. 
No  balancing  of  benefit  to  one  right  against  injury  to  another  is 
permissible;  the  benefit  and  the  injury  must  be  to  the  same  right, 
and  the  benefit  must  outweigh  the  injury.  Each  member  of  the 
public  is  entitled  to  enjoy  to  the  full  each  of  the  rights  of  the 
public,  and  without  legislative  authority  you  can  no  more  interfere 
with  one  right  and  justify  by  alleging  a benefit  to  another  in  the 
case  of  rights  vested  in  the  public  than  in  the  case  of  rights  vested 
in  private  individuals.'^’  Buckley,  L.J.,  concurred  in  the  result. 

In  the  present  case  the  public  to  whom  these  defendants  owed 
a duty  to  prevent  overcrowding  were  those  who  were  lawfully 
within,  accepted  as  passengers — the  only  public  who,  the  de- 
fendants alleged  or  claimed,  could  be  benefited,  were  those  without, 
who  desired  to  get  in — or  those  who  forced  themselves  into  the 
cars  already  full,  thereby  themselves  being  guilty  of  a nuisance. 
In  the  words  of  Sir  George  Mellish,  “the  advantage  of  one  person 
cannot  be  set  off  against  the  disadvantage  of  another;”  or,  apply- 
ing Sir  George  Jessel’s  test,  the  persons  who  are  inconvenienced 
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are  not  the  same  as  those  advantaged;  or,  applying  the  test  of 
Fletcher  Moulton,  L.J.,  the  right  of  the  public  in  respect  of  the 
cars  of  these  defendants  is  to  be  carried  safely  and  comfortably  if 
and  when  they  are  accepted  as  passengers — there  may  be  another 
right  in  the  public  to  be  accepted,  to  be  carried,  and  it  may  be  to 
be  carried  by  the  supply  of  a sufficient  number  of  conveyances — 
this  latter  right  and  its  existence  does  not  justify  the  interference 
with  the  other — each  member  of  the  public  who  comes  within  the 
operation  of  the  former  right  is  entitled  to  enjoy  it  to  the  full. 

An  argument  based  on  the  powers  (exclusive  if  you  will)  given 
the  Ontario  Railway  and  Municipal  Board  by  the  statute  of  1910, 
10  Edw.  VII.  ch.  83,  sec.  4,  in  respect  of  running  enough  cars  to 
accommodate  the  passengers  offered,  has  not,  in  my  opinion, 
any  weight.  That  is  not  the  complaint — although  the  defendants 
sought  throughout  the  trial  to  make  it  so  appear.  What  would 
have  been  the  state  of  affairs  had  the  Board  determined  that  the 
cars  actually  run  were  not  overcrowded,  it  is  unnecessary  now  to 
consider. 

There  is  no  inconvenience  in  holding  as  I have  done.  The 
Attorney-General,  representing  His  Majesty,  parens  patrice,  has 
cast  upon  him  in  ordinary  cases  the  duty  and  right  of  determining 
what  alleged  nuisance  shall  be  proceeded  against;  he  may  at  any 
time,  in  case  the  balance  of  public  convenience — using  the  words 
in  their  widest  sense — so  demands,  enter  a nolle  prosequi — and, 
even  if  there  be  a conviction,  the  powers  of  the  Court  are  prac- 
tically without  limit  in  respect  of  punishment  or  want  of  punish- 
ment, ordering  abatement,  etc. 

The  other  arguments  on  this  branch  of  the  case  may  be  shortly 
disposed  of. 

It  was  argued  that  the  count  6A  should  not  be  submitted  to 
the  jury,  as  sec.  223  of  the  Code  provides  that  this  is  not  a cri- 
minal offence — and  the  jury  in  a Criminal  Court  can  pass  only 
upon  criminal  offences.  But  this  is^  merely  a matter  of 
terminology — one  convicted  under  count  6 A is  not  ‘Meemed  to 
have  committed  a criminal  offence’’  (compare  wTat  is  said  by 
Mellor,  J.,  in  Reguia  v.  Stephens  (1866),  L.R.  1 Q.B.  702);  but 
he  is  convicted  on  an  indictment  nevertheless,  under  sec.  223, 
and,  consequently,  is.  properly  triable  in  this  Court. 

Another  argument  is  based  upon  the  fact  that  sec.  247  of  the 
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Code  does  not  impose  any  duty  upon  a person  having  under  his 
control  anything  which,  in  the  absence  of  precaution  or  care,  may 
endanger  human  life,  unless  human  life  may  be  endangered;  and, 
therefore,  it  is  not  open  to  the  Crown  to  charge  the  defendants 
with  a nuisance  unless  what  the  defendants  are  alleged  to  have 
done  was  likely  to  endanger  human  life.  But  sec.  221  does  not 
say  that  the  omission  to  discharge  a legal  duty  to  found  a charge 
of  common  nuisance  must  be  of  a legal  duty  imposed  by  sec.  247 — 
it  is  any  legal  duty,  however  imposed,  by  the  common  law,  statute, 
or  contract. 

Turning  now  to  the  other  counts,  it  appeared  that  the  Ontario 
Railway  and  Municipal  Board,  in  1907,  upon  the  application  of 
the  defendants,  and  upon  the  report  of  the  engineer  of  the  Board, 
approved  of  the  Jenkins  automatic  fender  for  use  on  the  cars  of 
the  defendants.  In  May,  1908,  the  Board  gave  a judgment  saying 
that  they  had  approved  of  three  fenders  for  use  in  the  front  of 
each  motor-car,  the  Jenkins,  the  Quinn,  and  the  Watson’s  Im- 
proved Type,  1908.  The  document,  judgment  or  order,  goes  on 
to  say:  “It  is  the  prerogative  of  the  Board  to  approve  of  a fender. 
They  have  no  power  to  dictate  to  the  company  which  of  the  ap- 
proved fenders  the  company  shall  use;”  and  finally:  “The  Board’s 
order  is  that  the  company  forthwith  commence  to  manufacture 
and  with  the  utmost  despatch  equip  their  system  with  a fender 
approved  by  the  Board,  the  whole  system  to  be  so  equipped  within 
six  months  from  the  date  of  this  judgment.”  Whence  the  Board 
derived  the  power  to  order  the  defendants  to  manufacture  fenders 
I do  not  know,  but  that  is  quite  immaterial.  The  defendants 
did  within  the  six  months  have  all  their  motor-cars  equipped  with 
one  or  other  of  the  approved  fenders,  as  they  were  bound  to  do 
under  the  Ontario  Railway  Act,  6 Edw.  VII.  ch.  30,  secs.  209  sqq. 
In  this  the  defendants  were  performing  strictly  their  statutory 
duty. 

But  no  provision  was  made  for  trailers — evidence  was  given 
in  overwhelming  quantity  and  quality  that  many  lives  had  been 
lost  by  the  trailers  not  having  any  safety  device,  fender  or  other- 
wise, in  front.  I have  already  pointed  out  that  in  the  Ontario 
Railway  Act  the  jurisdiction  of  the  Board  does  not  extend  to 
trailers — it  may  well  be  that  sec.  19  (1)  {d)  of  6 Edw.  VII.  ch.  31 
gives  the  Board  jurisdiction  over  trailers  as  well.  It  would  appear 
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likely  that  the  Board  did  not  understand  that  their  approval  of 
the  three  kinds  of  fenders  applied  to  approving  such  fenders  for 
trailers — and  it  was  stated  that  no  application  had  ever  been 
made  to  the  Board  for  any  safety  device  for  trailers.  If  the  order 
of  the  Board  was  intended  to  cover  trailers,  it  has  not  been  com- 
plied with — and  the  defendants  have  violated  their  legal  duty. 
If  the  order  does  not  apply  to  trailers  (and  that  is  the  contention 
of  the  defendants),  the  matter  never  has  been  considered  by  the 
Board  at  all.  The  Board  may  have,  by  statute,  the  exclusive 
jurisdiction  (sec.  17  (3)  ) to  ‘^make  orders  or  regulations’’  (sec.  19 
(1)  ) ‘‘with  respect  to  the  fenders,  appliances  ...  to  be 
used  by  the  company”  (sec.  19  (1)  (d)  ).  This  Court  does  not 
assume  to  make  any  such  orders  or  regulations — but  there  is 
nothing  to  deprive  this  Court  of  the  right  and  duty  to  investigate 
whether  these  defendants  have  been  exercising  reasonable  pre- 
cautions in  not  applying  to  their  trailers  some  safety  device. 
There  is  nothing  in  any  of  the  Acts  which  prevents  the  company 
from  adopting  any  safety  device,  in  addition  to  the  fender  they 
must  have  on  the  front  of  their  motor-cars.  I think  it  was  open 
to  the  jury  to  find  that  the  defendants,  in  not  applying  any  safety 
device  to  their  trailers,  were  guilty  of  an  omission  to  take  reason- 
able care  and  precaution. 

Then  as  to  the  motor-cars  themselves,  I charged  the  jury  that, 
the  Board  having  made  the  order  referred  to,  it  was  the  legal 
duty  of  the  defendants  to  apply  one  of  the  fenders  named — but 
that  the  company  was  not  prevented  thereby  from  applying  any 
other  kind  of  safety  device  to  the  front  of  the  car  (as  a wheel 
flange  or  plough)  or  to  the  side  of  the  cars  (as  screens  or  guards) . 
No  order  of  the  Board  was  made  prohibiting  the  use  of  such 
safety  appliances — there  was  abundant  evidence  that  the  use  of 
such  safety  appliances  would  render  the  cars  more  safe. 

In  one  case  the  engineer  of  the  Board  has  recommended  to 
the  Board  the  use  of  a certain  safety  device;  the  Board  had  not 
forbidden  the  use  of  the  safety  device  recommended,  but  had  not 
ordered  its  use.  I did  not  think  this  action  or  want  of  action  on 
the  part  of  the  Board  precluded  the  jury  from  considering  that 
the  company  should  have  adopted  the  safety  device  in  question. 

It  may  well  be  that,  if  the  Board  order  a company  to  use  a 
particular  kind  of  fender,  it  is  not  open  to  the  jury  to  say  that  any 
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other  kind  of  fender  should  have  been  used — that  is  in  substance 
what  I charged  the  jury — but,  where  a matter  is  not  brought 
before  the  Board  at  all,  I fail  to  understand  how  the  fact  that  the 
Board  has  not  considered  the  matter  can  operate  to  tie  the  hands 
of  the  Court;  a ^degal  duty”  may  exist — and  the  legal  duty  does 
exist  to  take  reasonable  precautions,  whether  the  Board  act  or 
not.  It  is  not  an  order  of  the  Board  alone  which  imposes  legal 
duties;  and,  while  it  may  be  that  in  many  cases  these  orders  will 
define  and  create  legal  duties,  the  omission  to  order  a particular 
device  cannot  take  away  the  legal  duties  which  exist. 

I shall  reserve  a case  for  the  Court  of  Appeal  upon  the  many 
matters  I have  discussed — and,  if  there  be  any  matter  which  I 
have  hot  reserved,  I may  be  applied  to  again.  It  is  a matter  of 
importance  to  have  the  legal  position  of  companies  such  as  these 
defendants  authoritatively  defined. 
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[IN  THE  COURT  OF  APPEAL.] 

Gordon  v.  Royal  College  of  Dental  Surgeons  of 
Ontario. 

Dentistry — College  of  Dental  Surgeons — R.8.0.  1897,  ch.  178,  sec.  17 — By- 
laws — Poioers  of  Board  of  Directors — “Profession  of  Dentistry’' — 
“Guidance,  Discipline,  and  Regulation” — Prohibition  of  Employment 
of  Licensed  Dentists  as  Servants  of  Unlicensed  Person — Penalty — 
Suspension  or  Canoellation  of  License — Implied  Power — Reasonable- 
ness— Statutes  relating  to  other  Professions. 

The  plaintiffs,  who  were  licensed  by  the  defendants  to  practise  dentistry, 
entered  into  an  agreement  with  H.,  who  was  not  a licensed  dentist, 
whereby  they  became  the  employees  of  H.,  at  stipulated  wages,  in 
carrying  on  the  business  or  profession  of  dentists  at  H.’s  premises — 
H.  supplying  everything  required  for  the  purposes  of  the  business,  tak- 
ing all  the  profits,  and  bearing  the  losses,  if  any.  The  plaintiffs’  con- 
duct was  directly  contrary  to  the  provisions  of  certain  by-laws  of  the 
defendants,  which  prohibited  licensed  dentists  from  entering  into  such 
employment,  and  prescribed  by  way  of  punishment  that  the  licenses 
to  practise  might  be  suspended  or  cancelled:  — 

Held  (Meredith,  J.A.,  dissenting),  that  the  defendants  had  power,  under 
sec.  17  of  the  Act  respecting  Dentistry,  R.S.O.  1897,  ch.  178,  which 
provides  that  the  Board  of  Directors  of  the  defendants  shall  from 
time  to  time  make  such  rules,  regulations  and  by-laws  as  may 
be  necessary  for  the  proper  and  better  guidance,  discipline  and  regu- 
lation of  the  said  Board  and  the  profession  of  dentistry,  to  pass  the 
by-laws,  and  that  they  were  reasonable  in  their  terms. 

Per  Garrow,  J.A.  : — The  words  “p^’o^^ssion  of  dentistry,”  in  sec.  17, 
mean  those  whom  the  defendants,  under  the  Act,  may  license  to  prac- 
tise that  profession.  The  by-laws  were  applicable  to  the  plaintiffs, 
though  passed  after  they  were  licensed,  for  the  power  is  “from  time  to 
time”  to  pass  by-laws.  A statutory  power  to  pass  by-laws  carries  with 
it  the  implied  power  to  impose  reasonable  penalties  for  their  in- 
fraction; and  tlie  penalty  of  suspension  or  cancellation  of  license  is  a 
reasonable  punishment  for  an  offence  such  as  that  of  the  plaintiffs. 
Statutes  relating  to  other  professions  and  containing  express  powers 
to  suspend  or  expel  afford  no  evidence  of  any  general  legislative  intent. 

Per  ^Meredith,  J.A. : — The  words  of  sec.  17,  read  in  connection  with  the 
other  provisions  of  the  Act  only,  are  not  sufficient  to  support  the  in- 
tended action  of  the-  Board  regarding  the  plaintiffs. 


Appeal  by  the  plaintiffs  from  the  judgment  of  Meredith, 
C.J.C.P.,  at  the  trial,  dismissing  the  action,  which  was  brought 
to  obtain  a declaration  that  certain  by-laws  passed  by  the  defen- 
dants were  ultra  vires,  and  to  restrain  the  defendants  from  pro- 
ceeding against  the  plaintiffs  under  the  provisions  of  the  by-laws. 

The  plaintiffs  were,  in  1905,  licensed  by  the  defendants  to 
practise  dentistry.  They  afterwards  entered  into  an  agree- 
ment with  one  Henry,  who  was  not  a licensed  dentist,  to  work 
for  him  as  dentists  at  his  premises.  The  by-laws  attacked  by 
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the  plaintiffs  prohibited  licensed  dentists  from  entering  into  such 
employment,  and  provided  for  suspension  or  cancellation  of 
licenses  upon  disobedience.* 

November  15,  1910.  The  appeal  was  heard  by  Moss,  C.J.O., 
Garrow,  Maclaren,  Meredith,  and  Magee,  JJ.A. 

E.  F.  B.  Johnsto7i,  K.C.,  and  Robert  McKay,  K.C.,  for  the 
plaintiffs.  It  was  beyond  the  power  of  the  Board  of  the  Royal 
College  of  Dental  Surgeons  of  Ontario  to  enact  the  by-laws  in 
question.  The  common  law  right  of  every  man  to  practise 
dentistry  can  only  be  encroached  upon  by  exactly  what  the 
Legislature  may  enact,  and  no  more.  The  learned  trial  Judge 
erred  in  holding  that  the  word  ‘discipline”  in  sec.  17  of  the  Act 
respecting  Dentistry,  R.S.O.  1897,  ch.  178,  involved  the  power 


*By-law  Xo.  43,  “for  the  Regulation  of  the  Profession  of  Dentistry,” 
was  in  part  as  follows : — 

1.  No  member  of  the  Royal  College  of  Dental  Surgeons  shall,  while 
such  member,  be  guilty  of  professional  misconduct  or  of  any  conduct 
unbecoming  a licentiate  of  dental  surgery. 

2.  No  such  member  shall  practise  his  profession  in  such  a way  as  that 
he  sDall  or  may  be  unable  to  give  full  force  and  effect  to  his  training,  ex- 
perience, and  judgment  as  acquired  in  the  course  of  his  education  by  the 
said  College:  in  particular  and  without  restricting  the  generality  of  the 
provisions : — 

(o)  No  member  of  the  College  shall  as  employee,  assistant,  agent,  part- 
ner, officer,  shareholder,  or  otherwise  howsoever,  practise  his  profession 
under  the  control  of  or  for  the  benefit,  profit,  or  advantage  of  any  corporation 
or  any  person  not  being  duly  qualified  and  lawfully  entitled  to  practise 
dentistry  in  Ontario,  or  in  such  a way  that,  directly  or  indirectly,  any 
such  company  or  unqualified  person  may  or  shall  make  any  profit,  reward, 
or  advantage. 

* * 

(c)  No  member  of  the  Royal  College  of  Dental  Surgeons  of  Ontario 
shall,  in  any  manner  whatsoever,  practise  his  profession  subject  to  the 
authority  or  control,  express  or  implied,  of  any  person  not  a member  of  the 
said  College. 

* * * * 

By-law  No.  44,  “for  the  Proper  and  Better  Guidance,  Government,  and 
Discipline  of  the  Profession  of  Dentistry,  and  the  Carrying  out  of  the  Act 
respecting  Dentistry,”  provided  for  the  appointment  by  the  Board  of 
Directors  of  the  College  of  a Discipline  Committee,  and  authorised  the 
committee  to  make  inquiries  and  report  upon  complaints;  and  sec.  7 of 
the  by-law  Avas  as  follows: — ■ 

“If  the  committee  shall  be  satisfied  that  the  person  complained  against 
has  been  guilty  of  contravening  the  provisions  of  by-law  No.  43,  the  com- 
mittee shall  report  the  evidence  and  their  finding  to  the  Board,  which 
Board  shall  consider  the  said  evidence  and  finding  and  shall  adjudicate 
thereon,  and  if  the  Board,  by  a majority  of  at  least  two-thirds  of  those 
present  at  a meeting  thereof,  find  the  person  complained  against  guilty  of 
contravening  any  of  the  provisions  of  by-laAv  No.  43,  the  said  Board  may, 
by  a like  majority,  suspend  or  cancel  the  certificate  of  the  accused,  pro- 
vided that  the  quorum  of  the  Board  for  all  purposes  of  this  by-laAV  shall 
be  five.” 
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to  cancel  the  certificate  given  the  plaintiff  Gordon,  and  so  end 
his  practising  dentistry.  The  power  to  cancel  a dentist’s  cer- 
tificate is  a penal  power,  involving  as  it  does  the  right  to  destroy 
his  then  existing  means  of  livelihood.  This  power  should  not 
be  implied  from  general  language,  but  must  be  expressly  enacted: 
Commissioner  of  Public  Works  {Cape  Colony)  v.  Logan,  [1903] 
A.C.  355,  at  p.  363;  Ex  p.  Partridge  (1887),  19  Q.B.D.  467,  at 
pp.  470,  475.  This  is  not  done  in  the  Act  respecting  Dentistry. 
From  the  general  power  to  pass  by-laws,  no  such  power  of  punish- 
ment as  cancellation  of  the  license  can  be  implied.  The  proper 
construction  of  the  words  ‘‘guidance,  government,  discipline,  and 
regulation,”  in  sec.  17  of  the  Act,  gives  in  effect  only  power  of 
regulation  and  guidance,  and  the  word  “discipline”  must  be 
construed  along  with  the  words  “guidance  and  regulation,” 
ejusdem  generis,  and  cannot  be  held  to  confer  the  penal  power 
of  cancellation  of  certificate,  involving  not  guidance  or  regula- 
tion of  the  profession,  but  expulsion  of  a member.  The  power 
to  discipline  presupposes  continuance  in  the  profession.  It  has 
been  expressly  held  that  the  power  of  regulation  does  not  include 
the  power  to  prohibit:  Calder  v.  Hebhle  Navigation  Co.  v.  Pilling 
(1845),  14  M.  & W.  76,  at  p.  87 ; City  of  Toronto  v.  Virgo,  [1896]  A.C. 
88;  Regina  v.  Johnston  (1876),  38  U.C.R.  549,  at  p.  552;  Attorney- 
General  for  Ontario  v.  Attorney-General  for  the  Dommion,  [1896] 
A.C.  348;  Hardcastle’s  Statute  Law,  3rd  ed.,  p.  292;  Maxwell’s 
Interpretation  of  Statutes,  4th  ed.,  pp.  427,  441.  In  other 
statutes  relating  to  other  professions,  where  it  has  been  intended 
to  give  the  right  to  the  Board  or  body  to  expel  or  suspend  any 
member,  it  has  been  conferred  in  express  terms.  See  sec.  44 
of  the  Act  respecting  Solicitors,  R.S.O.  1897,  ch.  172;  secs.  33 
to  39  inclusive  of  the  Act  respecting  Medicine  and  Surgery, 
R.S.O.  1897,  ch.  176;  sec.  21  of  the  Act  respecting  Pharmacy, 
R.S.O.  1897,  ch.  179;  sec.  38  of  the  Act  respecting  Land  Sur- 
veyors, R.S.O.  1897,  ch.  180,  as  amended  by  61  Viet.  ch.  18  (0.) 
The  by-laws  in  question  assume  the  power  in  the  Board  to  con- 
trol the  right  to  practise  and  to  prescribe  what  constitutes  pro- 
fessional misconduct.  We  submit  that  neither  of  these  rights 
has  been  conferred  by  statute  upon  the  Board,  and  should  not 
be  implied  from  any  general  language  therein  contained.  If 
the  object  of  the  Act  is  to  protect  the  public,  the  public  is  amply 
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protected.  Henry  is  not  “practising  dentistry.”  The  Act  re- 
lates to  the  practice  of  dentistry  as  such.  It  does  not  empower 
the  Board  to  interfere  with  the  business  conduct  of  dentistry, 
but  only  with  the  professional  conduct  of  it. 

I.  F.  Hellmuth,  K.C.,  and  N.  W.  Rowell,  K.C.,  for  the  de- 
fendants. By-laws  43  and  47  come  within  the  powers  con- 
ferred upon  the  Board  by  sec.  17  of  the  Act,  and,  in  the  absence 
of  fraud  or  bad  faith,  are  of  full  force  and  effect.  The  certificate 
granted  by  the  Board  to  the  plaintiff,  under  sec.  21  of  the  Act, 
is  not  unconditional,  but  is  subject  to  the  rules  and  by-laws  of 
the  Board.  “Discipline”  may  involve  the  idea  of  suspension, 
expulsion,  excommunication.  See  the  Century,  Standard,  and 
Murray’s  dictionaries.  The  by-laws  in  question  are  within  the 
powers  conferred  by  the  statute,  and  are  reasonable:  Inderwick 
V.  Snell  (1850),  2 Macn.  & G.  216;  Dawkins  v.  Antrohus  (1881), 
17  Ch.D.  615,  at  pp.  624,  628,  630,  and  631.  Regulation  may 
mean  prohibition:  Slattery  v.  Naylor  (1888),  13  App.  Cas.  446; 
Thompson  v.  Court  Harmony  No.  7045  A.O.F.  (1910),  21  O.L.R. 
303.  The  Board  objects  to  Henry,  a person  who  is  not  amenable 
to  it,  carrying  on  the  business;  and  to  the  plaintiffs  aiding  and 
abetting  him  in  carrying  it  on,  in  defiance  of  sec.  26  of  the  Act. 
It  is  the  opinion  of  the  profession  which  determines  what  is 
unprofessional:  Hill  v.  Clifford,  [1907]  2 Ch.  236;  S.C.,  sub  worn. 
Clifford  V.  Timms,  [1908]  A.C.  12;  Allinsori  v.  General  Council 
of  Medical  Education  and  Registration,  [1894]  1 Q.B.  750;  Allhutt 
V.  General  Council  of  Medical  Education  and  Registration  (1889), 
23  Q.B.D.  400.  As  to  the  other  Acts  referred  to  by  the  learned 
counsel  for  the  appellants,  such  as  the  Act  respecting  Solicitors, 
etc.,  none  of  them  has  as  wide  powers  as  contained  in  sec.  17. 
And  the  very  fact  of  the  Legislature  leaving  out  the  penalties 
from  this  Act  shews  that  they  are  implied.  Though  the  statute 
does  not  expressly  confer  power  to  impose  penalties  for  breaches 
of  the  by-laws,  yet  a statutory  power  to  pass  by-laws  carries 
with  it  the  implied  power  to  impose  reasonable  punishments 
for  their  infraction,  else  the  power  would  be  merely  illusory: 
Hodge  v.  The  Queen  (1883),  9 App.  Cas.  117. 

Johnstori,  in  reply.  The  meaning  of  “excommunication” 
given  by  some  lexicographers  to  the  word  “discipline”  refers 
only  to  ecclesiastical  law,  and  cannot  be  invoked  here.  The 
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certificate  was  given  unconditionally.  The  meaning  of  sec.  21 
is,  that  the  rules  and  by-laws  are  binding  upon  the  examiners. 

February  14.  Garrow,  J.A.: — The  plaintiffs  were  licensed 
to  practise  dentistry  by  the  defendants,  in  the  year  1905.  They 
afterwards  entered  into  an  agreement  with  one  James  E.  Henry, 
who  is  not  a licensed  dentist,  whereby  they  became  the  em- 
ployees of  Mr.  Henry,  at  stipulated  wages,  in  carrying  on  the 
business  or  profession  of  dentists  at  Mr.  Henry’s  premises,  called 
‘^The  Toronto  Dental  Parlours.”  Mr.  Henry  supplied  every- 
thing required  for  the  purposes  of  the  business,  which  was  his, 
he  taking  all  the  profits  and  bearing  the  losses,  if  any. 

It  is  not,  and  indeed  cannot  be,  disputed  that  the  plaintiffs’ 
conduct  is  directly  contrary  to  the  provisions  of  the  by-laws 
in  question,  which  in  the  clearest  terms  prohibit  a licensed  dentist 
from  entering  into  such  employments,  and  prescribe  by  way  of 
punishment  that  the  licenses  to  practise  may  be  suspended  or 
cancelled. 

The  question,  therefore,  is  as  to  the  power  of  the  defendants 
to  pass  such  by-laws. 

The  defendants  were  incorporated  by  31  Viet.  ch.  37,  now 
R.S.O.  1897,  ch.  178.  Section  15  gives  the  Board  of  Directors 
power  to  examine  candidates,  and  to  grant  certificates  of  license 
to  practise  dentistry;  sec.  17  authorises  the  Board  from  time  to 
time  to  make  such  rules,  regulations,  and  by-laws  as  may  be 
necessary  for  the  proper  and  better  guidance,  government,  dis- 
cipline, and  regulation  of  the  Board,  and  the  profession  of  den- 
tistry, and  the  carrying  out  of  the  Act,  which  are  to  be  published 
as  therein  directed,,  and  are  subject  to  cancellation  by  order  of 
the  Lieutenant-Governor  in  council.  By  sec.  21,  the  licenses 
to  practise  are  expressly  made  subject  to  such  rules,  regulations, 
and  by-laws.  And,  by  sec.  26,  no  person  not  a member  of  the 
College  shall  practise  the  profession  of  dentistry,  or  perform  any 
dental  operation  upon,  or  prescribe  any  dental  treatment  for, 
any  patient,  for  hire,  gain,  or  hope  of  reward,  whether  by  way 
of  fee,  salary,  rent,  percentage  of  receipts,  or  in  any  other  form 
whatever  . . . under  a penalty  of  S20. 

Under  the  provisions  contained  in  sec.  17,  the  Board  duly 
passed  the  by-laws  in  question,  which  were  afterwards  duly 
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published  as  the  Act  requires,  and  were  not  cancelled  or  annulled 
by  the  Lieutenant-Governor  in  council. 

The  power  under  that  section  to  pass  by-laws,  of  some  kind, 
for  the  proper  and  better  guidance,  government,  discipline, 
and  regulation  ...  of  the  profession  of  dentistry  and  the 
carrying  out  of  this  Act,”  cannot,  of  course,  be  questioned. 
‘^Profession  of  dentistry”  means,  I assume,  those  whom  the  de- 
fendants, under  the  Act,  may  license  to  practise  that  profession. 
The  words  in  their  connection  can  mean  nothing  else;  and  they, 
therefore,  include  the  plaintiffs,  who  are  licensees.  And  it  is 
apparently  of  no  moment  that  the  by-laws  in  question  were 
passed  after  the  plaintiffs  were  licensed,  for  the  power  is  “from 
time  to  time”  to  pass  such  by-laws,  etc. 

There  are  two  branches  to  the  question  to  be  determined:  the 
first,  as  to  the  power  to  pass  by-laws  prohibiting;  and  the  second, 
as  to  the  power  to  punish  by  a suspension  or  cancellation  of  the 
license.  As  to  the  first,  it  seems  to  me  that  there  is  no  diffi- 
culty at  all  in  supporting  the  judgment.  We  are  not  the  judges 
of  the  plaintiffs’  conduct.  All  we  are  required  to  say  is:  (1) 
is  the  by-law  which  prohibits  such  conduct  as  that  before  set 
out,  within  the  powers  conferred  by  the  statute?  and  (2)  is  it 
in  its  terms  a reasonable  by-law?  And  to  both  questions  I 
would,  without  any  hesitation,  answer  in  the  affirmative. 

As  to  the  other  branch,  there  is  room  for  more  doubt,  or  at 
least  for  more  argument,  because  the  statute  does  not  expressly 
confer  power  to  impose  penalties  or  other  punishment  for  breaches 
of  the  by-laws  which  it  authorises  to  be  passed. 

But  the  principle  seems  to  be  well  established  that  a statutory 
power  to  pass  by-laws  carries  with  it  the  implied  power  to  impose 
reasonable  penalties  for  their  infraction;  otherwise  the  by-laws 
would  be  largely  nugatory:  see  Hall  v.  Nixon,  L.R.  10  Q.B. 
152.  And  this  is  only  a branch  of  a somewhat  wider  rule,  thus 
expressed  in  Maxwell  on  Statutes,  4th  ed.,  p.  534:  “Where  an 
Act  confers  a jurisdiction,  it  impliedly  grants,  also,  the  power 
of  doing  all  such  acts,  or  employing  such  means,  as  are  essentially 
necessary  to  its  execution.”  See,  by  way  of  illustration.  The 
Queen  v.  Sankey  (1878),  3 Q.B.D.  379.;  Ex  p.  Martin  (1879), 
4 Q.B.D.  212. 

Then  the  next  question  seems  to  be,  is  the  penalty  of  sus- 
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pension  or  cancellation  of  license  a reasonable  punishment  for 
offences  such  as  those  which  the  plaintiffs  admit? 

In  some  of  the  cases  it  is  said  that  a pecuniary  penalty  is 
the  appropriate  penalty  for  infraction  of  a by-law.  And  in 
ordinary  cases  that  would  doubtless  be  the  case.  But  to  the 
general  rule  derived  from  the  common  law  there  must,  in  the 
case  of  statutory  provisions,  be  exceptions  depending  upon  the 
nature  of  the  offences  and  prohibitions  against  which  the  by- 
laws themselves  are  aimed.  If  the  by-law  is  within  the  power 
which  the  statute  confers,  and  is  in  its  terms  otherwise  reason 
able,  the  power  implied  to  punish  must,  within  the  rule  before 
quoted,  be  effective  to  accomplish  the  purpose  which  the  statute 
had  in  view. 

This  statute  prohibits  unlicensed  persons  from  practising. 
The  plaintiffs  are  aiding  and  abetting  Mr.  Henry  in  carrying  on 
a practice  in  defiance  of  the  spirit,  if  not  of  the  letter,  of  sec.  26. 
Their  conduct  is  wilful  and  defiant,  and  cannot,  unless  stopped, 
but  be  most  demoralising  to  the  profession  in  general.  The  im- 
position of  a mere  pecuniary  penalty  would,  under  the  circum- 
stances, be  wholly  insufficient.  That  can  only  be  effectually 
done,  in  my  opinion,  in  the  way  which  the  defendants’  by-law 
now  under  attack  directs,  namely,  by  suspending,  or,  if  need  be, 
cancelling,  the  plaintiffs’  licenses.  Section  21,  to  which  I before 
referred,  expressly  makes  the  licenses  to  practise,  and  ‘The  rights 
and  privileges”  conferred  by  the  Act,  subject  to  the  rules, 
regulations,  and  by-laws.”  So  that  what  is  called  a penalty 
really  partakes  to  some  extent  of  the  nature  of  a performance 
of  the  contract  evidenced  by  the  license.  But,  whatever  it  is, 
it  is,  in  my  opinion,  a very  reasonable  and  indeed  necessary 
punishment  for  the  offences  at  which  it  is  aimed,  and  is  also 
within  the  powers  which  ought,  under  the  circumstances,  to  be 
implied  as  having  been  conferred  upon  the  defendants  by  the 
statute. 

We  were  referred  to  a number  of  other  statutes,  such  as  the 
Land  Surveyors  Act,  the  Solicitors  Act,  the  Medical  Act,  etc., 
in  which  express  powers  to  suspend  or  expel  are  contained.  No 
two  of  these  are  identical.  All  were  passed  at  different  times, 
promoted,  no  doubt,  by  different  people,  and  afford,  in  my  opinion, 
absolutely  no  evidence  of  any  general  legislative  intent,  such 
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as  counsel  for  the  plaintiffs  contended;  and  certainly  no  such 
sufficiently  certain  guide  as  would  justify  me  in  ignoring  the 
old  and  well-established  rule  as  to  implied  powers  to  which  I 
have  referred,  and  upon  which,  in  this  part,  my  judgment  is  based. 
I utterly  fail  to  find  any  indication  that  while  a notary  public, 
a pharmacist,  a land  surveyor,  a solicitor,  a physician,  may  be 
suspended  or  expelled  for  unprofessional  conduct,  the  Legis- 
lature intended  to  deal  more  tenderly  with  the  dentists.  The 
fact  is,  I daresay  from  some  little  practical  knowledge  of  the 
course  of  such  legislation,  which  is  essentially  what  is  known  as 
private  bill  legislation,  that  the  promoters  usually,  in  matters 
of  internal  regulation,  such  as  this,  get  pretty  much  what  they 
ask. 

Under  these  circumstances,  the  danger  of  using  clauses  con- 
tained in  one  of  such  Acts  to  limit  or  control  clauses  in  another 
is  obvious,  and  has  been  before  pointed  out  by  eminent  Judges. 
See  per  Jessel,  M.R.,  in  Taylor  v.  Oldham  (1876),  4 Ch.D.  395, 
at  p.  410,  and  per  Lord  Cairns  in  East  London  R.W.  Co.  v. 
Whitechurch  (1874),  L.R.  7 H.L.  81,  at  p.  89. 

In  my  opinion,  the  appeal  fails  and  should  be  dismissed  with 
costs. 


Moss,  C.J.O.,  Maclaren  and  Magee,  JJ.A.,  concurred. 


Meredith,  J.A. : — The  plaintiffs  are  duly  qualified  ‘Mental 
surgeons,”  fully  licensed  to  practise  their  profession,  as  such,  in 
this  Province,  under  the  provisions  of  an  Act  respecting  Den- 
tistry, R.S.O.  1897,  ch.  178;  and  the  real  question  in  this  action 
is,  whether  they  can  be  “drummed  out”  of  their  profession, 
under  the  provisions  of  a by-law,  enacted  by  the  Board  of  Direc- 
tors of  the  Royal  College  of  Dental  Surgeons  of  Ontario,  under 
the  provisions  of  sec.  17  of  the  before-mentioned  Act,  merely 
because  they  have  chosen  to  exercise  their  profession  in  such 
a manner  that  one,  who  is  not  entitled  to  practise  dentistry, 
may  make  some  profit  thereby. 

There  is  certainly  nothing  very  scandalous  or  malum  in  se 
in  that  which  the  plaintiffs  have  done,  and  which  they  claim  the 
right  to  do;  nor  is  there  anything  to  shew  that  their  claim  is  not 
made  in  good  faith,  for  the  maintenance  of  the  principle  of  free- 
dom to  contract. 
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The  section  of  the  Act?  upon  which  all  of  these  proceedings 
against  the  plaintiffs  are  based,  is  the  seventeenth,  and  it  is  in 
these  words: — 

‘‘17. — (1)  The  Board  shall  from  time  to  time  make  such 
rules,  regulations  and  by-laws  as  may  be  necessary  for  the  proper 
and  better  guidance,  government,  discipline  and  regulation  of 
the  said  Board  and  the  profession  of  dentistry,  and  the  carrying 
out  of  this  Act,  and  the  said  rules,  regulations  and  by-laws  shall 
be  published  for  two  consecutive  weeks  in  the  Ontario  Gazette. 

“(2)  Any  or  all  of  such  rules,  regulations  and  by-laws  shall 
be  liable  to  be  cancelled  and  annulled  by  an  order  of  the  Lieu- 
tenant-Governor in  council.” 

If  the  Legislature  meant  in  this  section  to  confer  upon  the 
Board  power  to  deprive  any  member  of  the  Royal  College  of 
his  profession — probably  to  ruin  all  his  prospects  in  life,  and  at 
least  to  do  him  one  of  the  gravest  of  harms — it  was  certainly 
unfortunate  in  the  choice  of  words  to  express  such  intention; 
and  made  an  extraordinary  departure  from  its  usual  methods 
of  conferring  such  extraordinary  power. 

Having  regard  to  the  words  of  the  section,  read  in  connection 
with  the  other  provisions  of  the  Act,  only,  I am  of  opinion  that 
they  are  not  sufficient  to  support  the  intended  action  of  the  Board 
regarding  the  plaintiffs. 

The  one  word  relied  upon  by  the  defendants  is  “discipline;” 
that  word,  as  applied  to  an  individual,  cannot  mean  extinction, 
for  there  could  be  nothing  corrective  of  an  individual  in  his 
destruction ; but,  as  applied  to  a body  of  men,  it,  of  course,  might 
include  the  extinction  of  some  of  them;  as,  for  instance,  the 
discipline,  or  subordination,  of  an  army  might  sometimes  require 
that  some  of  its  soldiers  be  shot,  or  drummed  out  of  the  service. 
But  here  the  word  must  be  read  in  connection  with  the  other 
words  of  which  it  is  but  one:  “for  the  proper  and  better  guidance, 
government,  discipline  and  regulation  of  the  said  Board  and  the 
profession  of  dentistry,  and  the  carrying  out  of  this  Act.” 
“Guidance,”  “government,”  “regulation,”  all  point  to  exist- > 
ence,  continuance;  not  destruction;  and  it  is  not  “discipline” 
of  members  of  the  Board,  but  is  of  the  Board  itself,  and  of  “the 
profession  of  dentistry:”  discipline,  in  the  sense  of  cancelling 
its  license,  cannot  apply  to  the  Board  as  such;  it  must  have  a 
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milder  meaning  as  applied  to  it,  and  it  requires  some  ‘‘  literary 
license’’  to  read  the  words  ‘‘profession  of  dentistry  ” as  if  the  words 
were  “the  members  of  the  Royal  College  of  Dental  Surgeons:” 
a license  which,  however  broad  it  might  be  under  very  different 
circumstances,  ought  to  be  very  much  contracted  before  being 
applied  to  the  cutting  off  of  any  man’s  professional  head.  Pen- 
alties ought  not  to  be  imposed  upon  doubtful  language. 

And  it  is  to  be  observed  that  the  power  is  conferred  upon  the 
Board  alone;  the  by-laws  do  not  require  confirmation  of  them 
by  the  members  of  the  College  or  by  any  other  body:  a 
Board  of  eight  members  only,  elected  for  two  years  at  a time, 
four  of  whom,  under  the  statute,  form  a quorum. 

But  that  which  puts  the  question  in  issue  beyond  all  doubt 
is  the  language  used  by  the  Legislature  in  the  several  other  like 
enactments,  contained  in  the  same  statute-book,  side  by  side 
with  the  enactment  in  question,  in  each  of  which  the  Legislature 
has  done  that  which  was  to  have  been  expected,  expressly  given 
the  powers  intended  to  be  exercised  in  this  case,  but  generally 
— in  regard  to  the  medical  profession — only  for  very  grave  causes, 
such  as  conviction  of  a crime,  or  guilt  of  any  infamous  or  dis- 
graceful conduct  in  a professional  respect.  I refer  to  the  Ontario 
Medical  Act,  an  Act  respecting  Solicitors,  an  Act  respecting  the 
Law  Society  of  Upper  Canada,  the  Pharmacy  Act,  and  the 
Ontario  Land  Surveyors  Act;  and  it  is  to  be  observed  that,  though 
this  last-named  enactment  enables  thp  Association  of  Surveyors 
to  pass  by-laws  for  “the  government,  discipline,  and  honour  of 
its  members ’’—words  stronger  and  more  directly  to  the  purpose 
than  the  words  now  in  question — yet  it  also  contains  separate 
and  expressed  and  explicit  provisions  for  the  suspension  or  dis- 
missal of  land  surveyors,  indicating  that,  in  the  mind  of  the 
Legislature,  “discipline”  did  not  include  dismissal,  or  even  sus- 
pension; that  to  deprive  any  one  of  his  calling,  and  possibly 
the  only  means  of  earning  his  living,  there  should  be  grave  cause, 
and  clearly  expressed  power. 

The  legislation  in  question  is  part  of  a public  Act — essenti- 
ally, in  some  respects,  as  well  as  expressly  declared  by  the  Legis- 
lature to  be  a public  Act — and  therefore  the  appeal  to  other  en- 
actments in  pari  materia,  in  aid  of  its  interpretation,  is  entirely 
proper,  and  very  helpful.  Private  enactments,  in  the  nature  of 
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contracts  between  the  parties  affected  by  them,  must  not  be  con- 
fused with  public  enactments. 

If  the  contract  under  which  the  plaintiffs  are  practising  their 
profession  involves  a breach  of  any  of  the  provisions  of  the  enact- 
ment in  question,  the  proper  remedy  is  a prosecution  under  it, 
and  an  application  of  the  appropriate  penalty,  provided  in  it, 
to  the  offender;  whilst,  if  it  be  wholly  inoffensive  of  any  of  its 
provisions,  I cannot  think  that  it  could  reasonably  be  made  a 
just  ground  for  a deprivation  of  all  rights,  under  the  enactment, 
and  the  blasting  of  any  man^s  professional  career,  and  deprivation 
of  the  means  of  earning  a livelihood  for  himself  and  his  family: 
but,  if  I am  wrong  in  that  view  of  the  matter,  it  is  not  for  the 
defendants  to  say  so  until  the  Legislature  has  clearly  given  that 
extremely  harsh  power;  they  must  go  to  the  Legislature,  not  to 
the  Courts,  first. 

Contracts  by  solicitors  to  give  their  whole  professional  ser- 
vices to  one  corporation,  or  person,  for  a fixed  salary,  and  that 
the  employer  should  have  the  costs  earned  and  recovered  by 
tlie  solicitor  in  the  employer’s  litigation,  are  not  unknown  con- 
tracts; and  they  have  never,  so  far  as  I am  aware,  been  considered 
illegal  or  any  ground  for  striking  the  solicitor  off  the  rolls,  although, 
upon  other  grounds,  the  employer  has,  but  not  without  some 
conflict  of  judicial  opinion,  been  held  unable  to  recover  them  in 
the  litigation. 

But,  however  all  that  may  be,  the  onus  of  shewing  that  the 
defendants  have  the  extraordinary  power  they  claim,  rests  upon 
them;  and  I am  quite  sure  that  that  has  not  been  done;  at  the 
very  least,  the  enactment  in  question  is  quite  too  doubtful  to 
impart  to  it  any  such  drastic  effect. 

It  ought  to  be  added,  that  previous  litigation,  between  the 
persons  concerned,  shews  that  the  by-laws  in  question  were  passed 
for  the  purpose  of  meeting  this  particular  case,  previous  litiga- 
tion, prosecution  as  well  as  action,  having  evidently  failed. 

I would  allow  the  appeal,  and  direct  that  judgment  be  entered 
for  the  plaintiffs  in  the  action,  enjoining  the  prosecution  of  the 
proceedings  complained  of,  against  the  plaintiffs,  under  the  by- 
law in  question. 

Appeal  dismissed;  Meredith,  J.A.,  dissenting. 
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1911  Rogers  v.  National  Drug  and  Chemical  Co. 

Feb.  15.  Landlord  and  Tenant — Agreement  for  Lease — Possession — “Option”  for 

Further  Term — Assignment  hy  Lessee  of  Interest  under  Agreement — 

Right  of  Assignee  to  Renewal  of  Lease — Equitable  Jurisdiction  of 

Court. 

M.,  the  owner  of  land  in  fee,  entered  into  an  agreement  with  P.  to  let 
the  land  to  P.  for  five  years  from  the  1st  September,  1905.  The  agree- 
ment set  out  certain  terms,  and  ended  thus:  “And  the  lessor  further 
agrees  with  the  said  lessee  that  he  will  at  the  end  of  the  term  of  five 
years  give  the  said  lessee  the  option  of  a further  term  of  five  years 
and  the  lessor  further  agrees  that  in  case  of  sale  he  will  give  the  said 
lessee  the  first  option  to  purchase.”  P.  accepted  this,  and  entered  into 
possession.  In  July,  1907,  M.  conveyed  to  the  plaintiff,  first  offering 
the  land  to  P.,  who  refused  to  buy.  P.,  in  August,  1907,  assigned  all  his 
interest  in  the  agreement  to  S.,  who,  in  October,  1908,  assigned  to  the 
defendants,  and  they  entered  and  paid  rent  to  the  plaintiff,  until  the 
end  of  August,  1910,  when  they  wrote  to  the  plaintiff  accepting  “the 
lease  for  a further  term  of  five  years : ” — 

Held,  that  the  words  “give  the  said  lessee  the  option  of  a further  term 
of  five  years”  should  be  read  as  “give  the  said  lessee  a renewal  of  this 
lease  for  a further  term  of  five  years  at  his  option;”  the  lessee  had, 
therefore,  a right  to  a term  of  five  years,  beginning  at  the  end  of  the 
previous  term,  and  upon  the  same  terms,  with  the  exception  of  the 
right  to  renew;  and  the  defendants,  as  assignees  of  the  lessee,  had  the 
same  right;  for  being  before  a Court  with  equitable  jurisdiction,  though 
in  possession  under  a mere  agreement  for  a lease,  they  must  be  re- 
garded as  in  the  same  position  as  though  the  lease  had  actually  been 
made — in  which  case  the  statute  32  Hen.  VIII.  ch.  34  would  apply. 
Walsh  V.  Lonsdale  (1882),  21  Ch.  D.  9,  and  Manchester  Brewery  Co.  v. 
Coombs,  [1901]  2 Ch.  608,  followed. 

An  action  to  recover  possession  of  land,  upon  the  state  of  facts 
mentioned  in  the  judgment.  Counterclaim  for  a declaration  of 
the  defendants’  right  to  a renewal  of  a lease. 

February  2.  A motion  for  judgment  upon  the  admitted  facts 
was  heard  by  Riddell,  J.,  in  the  Weekly  Court. 

J.  Bicknell,  K.C.,  and  M.  Lockhart  Gordon,  for  the  plaintiff. 

E.  D.  Armour,  K.C.,  and  W.  Lees,  K.C.,  for  the  defendants. 

February  15.  Riddell,  J.: — Mitchell,  the  owner  in  fee  of 
the  property  in  question,  entered  into  an  agreement  with  one 
Pearce  to  let  the  same  to  Pearce  for  five  years  from  the  1st  Sep- 
tember, 1905,  to  be  used  as  a drug-store  and  dwelling.  The 
agreement  sets  out  certain  terms,  and  finishes  thus:  “And  the 
lessor  further  agrees  with  the  said  lessee  that  he  will  at  the  end  of 
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the  term  of  five  years  give  the  said  lessee  the  option  of  a further 
term  of  five  years  and  the  lessor  further  agrees  that  in  case  of 
sale  he  will  give  the  said  lessee  the  first  option  to  purchase.’’ 
Pearce  accepted  this,  and  entered  into  possession. 

In  July,  1907,  Mitchell  sold  and  conveyed  the  property  to 
the  plaintiff;  before  doing  so,  however,  he  offered  the  land  to 
Pearce,  but  Pearce  refused  to  buy.  Pearce,  in  August,  1907, 
assigned  all  his  interest  in  the  agreement  to  one  Smuck;  and  he, 
in  October,  1908,  assigned  all  his  interest  in  the  property  to  the 
defendants,  who  entered  and  paid  rent  to  the  plaintiff  until  the 
end  of  August,  1910.  On  the  last  day  of  August,  1910,  the  de- 
fendants wrote  the  plaintiff:  “We  hereby  give  you  notice  that  we 
accept  the  lease  for  a further  term  of  five  (5)  years,  as  provided 
in  the  said  lease.” 

On  the  1st  September,  1910,  the  plaintiff  demanded  possession, 
which  was  refused. 

Action  was  brought  on  the  18th  October,  1910,  and  the  case 
came  on  for  argument  upon  the  admitted  facts. 

The  interpretation  and  legal  effect  of  the  last  clause  is  the  crux 
of  the  case.  I think  it  clear  that  what  is  meant  is:  (1)  that, 
upon  sale  by  Mitchell,  the  lessee,  Pearce,  was  to  have  the  first 
chance  to  buy— this  was  done,  and  nothing  turns  upon  that  pro- 
vision; (2)  the  lessee  was,  at  the  end  of  the  period,  to  have  an 
option  of  a renewal  of  the  lease  for  five  years  longer.  “Option” 
is  used  here,  I think,  with  a somewhat  different  connotation  from 
that  of  its  previous  use — and  I read  the  clause  as  though  it  said 
“give  the  said  lessee  a renewal  of  this  lease  for  a further  term  of 
five  years  at  his  option.” 

It  was  argued  that  all  that  was  meant  was,  that  the  lessee 
should  have  an  opportunity  of  making  arrangements  with  the 
lessor  for  a new  lease  for  five  years,  upon  terms  which  w^ould  be 
satisfactory  to  both;  but  that,  it  seems  to  me,  is  not  what  the  par- 
ties meant.  If,  then,  the  clause  contained  an  “option”  for  a re- 
newal for  five  years,  it  is  clear  that  the  lessee  had  a right  to  a term 
of  five  years,  beginning  at  the  end  of  the  previous  term,  and  upon 
the  same  terms,  with  the  exception  of  the  right  to  renew:  Lewis 
V.  Stephenson  (1898),  78  L.T.R.  165,  and  cases  cited. 

But  it  is  not  Pearce  who  is  endeavouring  to  enforce  the  right 
to  a further  term — ^but  his  assignees  (through  mesne  assignment) . 
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Of  course  ‘Tn  the  simple  case  of  an  offer  by  A.  to  sell  to  B., 
an  acceptance  of  the  offer  by  C.  can  establish  no  contract  with  A., 
there  being  no  privity;  . . . the  assignment  of  an  unaccepted 

offer  made  to  one  individual  with  specific  views,  and  for  a specific 
purpose,  could  not  easily  enable  the  assignee  to  give  an  acceptance 
which  should  turn  the  offer  into  an  agreement  as  against  the  person 
who  made  it:’’  Sir  John  Stuart,  V.-C.,  in  Meynell  v.  Surtees 
(1854),  3 Sm.  & G.  101,  at  pp.  116,  117.  And  a mere  option  to 
purchase  the  fee  in  land  is  admittedly  not  assignable,  but  is  per- 
sonal— it  has  been  so  held  by  my  brother  Clute  in  Canadian 
Pacific  R.W.  Co.  v.  Rosin  (1911),  2 O.W.N.  610. 

This  is  not,  it  is  argued,  a mere  personal  option,  but  in  law  an 
interest  in  the  land — an  advantage,  to  speak  broadly,  which  the 
assignee  took  with  his  assignment — and  which  he  may  enforce 
against  the  assignee  of  the  original  lessor,  who  took  with  notice. 

At  the  “common  law,  covenants  ran  with  the  land,  but  not 
with  the  reversion.  Therefore  the  assignee  of  the  lessee  was  held 
to  be  liable  in  covenant  and  to  be  entitled  to  bring  covenant,  but 
the  assignee  of  the  lessor  was  not:”  1 Wms.  Saund.  240  (a), 
note;  and  see  also  per  Lefroy,  C.J.,  in  Butler  v.  Archer  (i860), 
12  Ir.  C.L.R.  104^  at  p.  127. 

The  statute  32  Hen.  VIII.  ch.  34  does  not  apply  to  leases  not 
under  seal:  Bickford  v.  Parson  (1848),  5 C.B.  920,  and  the  many 
other  cases  cited  in  1 Sm.  L.C.  59,  60.  Nor  does  the  principle  of 
Cornish  v.  Stubbs  (1870),  L.R.  5 C.P.  334,  based  upon  Buckworth 
V.  Simpson  (1835),  1 C.M.  & R.  834,  apply.  While  the  plain- 
tiff accepted  the  rent,  he  never  had  an  opportunity  or  the  right- 
to  give  notice  to  quit;  and,  therefore,  it  could  not  be  said,  in  the 
words  of  Willes,  J.  (L.R.  5 C.P.  at  p.  339),  “a  conventional  law  is 
thus  made  equivalent  to  that  of  Henry  VIII.  in  the  case  of  leases 
under  seal” — there  is  nothing  from  which  it  can  be  inferred  that 
the  plaintiff  considered  himself  bound  by  the  option  for  a term 
beyond  that  provided  for  in  the  document  itself. 

Neither  are  there  any  letters  or  negotiations  indicating  any- 
thing in  the  way  of  waiver,  such  as  are  relied  upon  by  Farwell,  J., 
in  Manchester  Brewery  Co.  v.  Coombs,  [1901]  2 Ch.  608,  at  p.  615. 

Walsh  V.  Lonsdale  (1882),  21  Ch.D.  9,  decides  that,  where  a 
tenant  holds  under  an  agreement  for  a lease  of  which  specific  per- 
formance would  be  decreed,  he  stands  in  the  same  position  as  if  a 
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lease  had  been  granted.  This  does  not  mean  that  an  agreement 
for  a lease  is  a lease:  Allhusen  v.  Brooking  (1884),  26  Ch.D.  559;  nor 
has  it  the  effect  of  a lease  if  not  enforceable,  whether  by  reason 
of  the  agreement  itself:  Swain  v.  Ayres  (1888),  21  Q.B.D.  289; 
or  the  want  of  equitable  powers  in  the  Court  in  which  the  action 
is  brought:  Foster  v.  Reeves,  [1892]  2 Q.B.  255. 

The  principle  is,  that  the  tenant  having  a right  to  the  legal 
estate,  which  right  is  enforceable  in  the  Court  in  which  the  action 
is  brought,  equity  looks  upon  that  as  done  which  ought  to  be  done 
and  which  the  Court  can  compel  to  be  done:  and  the  Court  gov- 
erns itself  accordingly. 

The  tenant  under  an  agreement  for  a lease  can  be  compelled 
to  take  on  himself  the  legal  estate;  and  he  likewise  can  compel 
the  landlord  to  vest  him  with  the  legal  estate — that  is  done  by 
an  instrument  under  seal:  R.S.O.  1897,  ch.  119,  sec.  7.  The  de- 
fendants, then,  being  before  a Court  with  equitable  jurisdiction, 
must,  I think,  be  considered  as  though  the  lease  had  actually 
been  made — in  which  case  the  statute  of  Henry  VIII.  would 
apply:  Manchester  Brewery  Co.  v.  Coombs,  [1901]  2 Ch.  b08. 

The  plaintiff  fails,  and  the  action  must  be  dismissed  with 
costs;  the  counterclaim  must  be  allowed  with  costs. 
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[All  appeal  from  the  above  decision  was  heard  by  the  Court  of  Appeal 
on  the  22nd  May,  1911.  Judgment  was  reserved.] 
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[IN  THE  COURT  OF  APPEAL.] 

Re  Bread  Sales  Act. 

Weights  and  Measures — Bread  Sales  Act,  1910,  sec.  3,  sub-sec.  2 — Con- 
struction— Sale  of  “Small  Bread” — Weight  of  Loaf — Powers  of  Pro- 
vincial Legislature — Constitutional  Questions  Act,  1909 — Question} 
Submitted  by  Lieutenant-Governor  in  Council — Effect  of  Answer. 

By  the  Ontario  statute  10  Edw.  VII.  ch.  95,  sec.  3,  it  was  enacted:  “(1) 
Except  as  provided  in  sub-section  2,  no  person  shall  make  bread  for 
sale  or  offer  for  sale  bread  except  in  loaves  weighing  twenty-four 
ounces  or  forty-eight  ounces  avoirdupois.  (2)  Small  bread  may  be 
made  for  sale,  offered  for  sale  and  sold  in  any  weight  not  exceeding 
twelve  ounces  avoirdupois.”  Under  sec.  2 of  the  Constitutional  Ques- 
tions Act,  9 Edw.  VII.  ch.  52  ( 0. ) , the  Lieutenant-G'Overnor  in  Coun- 
cil referred  to  the  Court  of  Appeal  for  hearing  and  consideration  the 

question  whether,  under  the  above  sub-sec.  2,  “small  bread”  is  re- 

quired to  be  sold  in  separate  loaves,  or  whether  a number  of  loaves 
of  small  bread  so-called  can  be  joined  together  and  so  sold  without 
being  detached  by  the  vendor  when  the  same  exceeds  in  the  aggregate 
twelve  ounces  in  weight: — 

Held,  per  Moss,  C.J.O.,  that,  understanding  the  question  as  calling  for 
an  answer  only  as  to  the  effect  of  the  legislation  with  regard  to  the 
sale  of  small  bread,  and  not  at  all  as  to  the  manner  of  baking,  the 

answer  is,  that  where  a number  of  loaves  of  small  bread  so-called 

joined  together  exceed  in  the  aggregate  twelve  ounces  in  weight,  they 
are  not  to  be  so  sold. 

Per  Garrow,  J.A.,  that  the  plain  meaning  of  sub-sec.  2,  properly  con- 
sidered in  its  relation  to  sub-sec.  1.  is,  that  no  small  bread,  if  made 
into  loaves  and  so  sold  or  offered  for  sale,  no  matter  how  much  less 
the  individual  or  detachable  portions  shall  weigh,  shall  exceed  in 
weight  twelve  ounces. 

Per  Maclaren,  J.A.,  that  sub-sec.  2 permits  the  sale  of  small  bread,  so- 
called,  only  when  the  loaf  does  not,  or  the  loaves  thereof  joined  together 
do  not  in  the  aggregate,  at  the  time  of  sale,  exceed  twelve  ounces  in 
weight. 

Per  Meredith,  J.A.,  that  the  question  is  one  of  fact:  if  there  are  really 
different  rolls,  or  loaves,  or  “small  bread,”  they  are  none  the  less  rolls, 
loaves,  or  “small  bread,”  because  they  have  run  together  in  the  baking, 
or  are  attaehed  in  the  way  loaves  commonly  are,  still  being  several 
loaves,  and  there  is  no  infringement  of  the  provisions  of  the  enactment;  if 
they  are  not  so  attached,  but  the  bread  is  all  in  one  piece,  and  it  is  not 
of  one  of  the  specified  weights,  there  is  such  an  infringement,  and  none 
the  less  so  for  any  colourable  marks  or  other  pretences  of  actual  divi- 
sion, and  whether  so  sold  or  offered  for  sale,  or  even  if  so  made  for 
sale,  without  any  offering  for  sale  or  sale. 

Per  Magee,  J.A.,  that  small  bread  is  not  required  to  be  sold  in  separate 
loaves  when,  if  joined  together,  the  aggregate  weight  does  not  exceed 
twelve  ounces,  and  a number  of  loaves  of  small  bread  may  be  joined 
together  and  so  sold  without  being  detached  where  the  same  do  not  ex- 
ceed in  the  aggregate  twelve  ounces  in  weight,  but  not  if  they  do  ex- 
ceed in  the  aggregate  that  weight. 

Per  Moss,  C.J.O.,  and  Meredith,  J.A.,  remarks  upon  the  inexpediency  and 
inutility  of  ^submitting  questions  of  the  nature  of  the  present  one. 

Per  Meredith,  J.A.,  quaere,  whether  a Provincial  Legislature  has  any 
power  to  pass  such  an  Act  as  that  in  question. 


XXIII.] 


ONTARIO  LAW  REPORTS. 


239 


Question  referred  by  the  Lieutenant-Governor  in  Council  to 
the  Court  of  Appeal  for  hearing  and  consideration.  The  refer- 
ence was  made  under  sec.  2 of  the  Constitutional  Questions  Act, 
9 Edw.  VII.  ch.  52  (0.) 

The  question  referred  (as  amended)  was  the  following: — 

‘‘Under  sub-section  2 of  section  3 of  the  Bread  Sales  Act,  passed 
in  the  10th  year  of  the  reign  of  His  late  Majesty,  ch.  95,  is  ‘small 
bread’  required  to  be  sold  in  separate  loaves,  or  can  a number 
of  loaves  of  small  bread  so-called  be  joined  together  and  so  sold 
without  being  detached  by  the  vendor  when  the  same  exceeds 
in  the  aggregate  twelve  ounces  in  weight?” 

By  the  Bread  Sales  Act,  10  Edw.  VII.  ch.  95,  sec.  3,  it  was 
enacted  as  follows  — 

“(1)  Except  as  provided  in  sub-section  2,  no  person  shall 
make  bread  for  sale  or  sell  or  offer  for  sale  bread  except  n loaves 
weighing  twenty-four  ounces  or  forty-eight  ounces  avoirdupois. 

“ (2)  Small  bread  may  be  made  for  sale,  offered  for  sale  and 
sold  in  any  weight  not  exceeding  twelve  ounces  avoirdupois.” 


C.  A. 

1911 

Re 
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Act. 


November  28,  1910.  The  question  was  argued  before  Moss, 
C.J.O.,  Garrow,  Maclaren,  Meredith,  and  Magee,  JJ.A. 

J.  R.  Cartwright,  K.C.,  and  W.  F.  Nickle,  K.C.,  for  the  Crown 
and  the  Attorney-General.  The  object  of  legislation  such  as 
this  is  to  prevent  bakers  foisting  upon  a purchaser  a loaf  of  less 
than  its  proper  weight:  Rex  v.  Nasmith  Co.  Ltd.  (1910),  2 O.W.N. 
116.  Therefore,  the  Act  should  be  construed  in  such  a manner, 
consistent  with  its  wording,  as  to  carry  out  this  intention:  Max- 
well’s Interpretation  of  Statutes,  4th  ed.,  ch.  4;  Rex  v.  Vasey 
and  Lolly  (1905),  21  Cox  C.C.  49.  The  meaning  of  sub-sec.  2 
of  sec.  3 of  the  Bread  Sales  Act  clearly  is,  that  no  “small  bread,” 
if  made  into  loaves  for  sale  or  so  sold  or  offered  for  sale  (no 
matter  how  much  less  the  detachable  portions  may  weigh),  shall 
exceed  in  weight  twelve  ounces.  The  object  is  to  prevent  the 
possibility  of  a baker  delivering  to  a purchaser,  instead  of  one 
loaf  of  twenty-four  ounces,  two  small  loaves  of,  say,  ten  ounces 
each,  united,  yet  separable  into  loaves,  so  that  the  purchaser 
would  get  only,  say,  twenty  ounces,  while  he  would  pay  the 
price  of  a twenty-four  ounce  loaf.  Whether  the  dough  be  formed 
into  buns,  rolls,  or  loaves,  there  must  not  be  more  of  them  made 
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for  sale  or  sold  together  than  would  make  twelve  ounces  in 
weight.  “Small  bread”  has  not  been  defined;  it  first  appears 
in  this  Act.  But  it  has  been  determined  that  “fancy  bread” 
is  distinguished  from  the  ordinary  household  article  by  its  size 
and  shape,  not  by  its  quality:  Bailey  v.  Bar  shy  (1909),  21  Cox 
C.C.  795,  [1909]  2 K.B.  610. 

E.  E.  A.  DuVernet,  K.C.,  and  J.  C.  Judd,  K.C.,  for  the  Bakers’ 
Association  of  Canada.  The  Court  should  not  put  a larger 
interpretation  on  the  language  of  this  sub-section  than  the  words 
used,  in  their  ordinary  meaning,  import.  This  legislation  inter- 
feres with  the  common  law  rights  of  citizens,  and  so  should  be 
construed  strictly.  It  should  be  interpreted,  if  possible,  so  as 
to  respect  those  rights:  Maxwell’s  Interpretation  of  Statutes, 
4th  ed.,  pp.  285,  427.  See  the  English  statute  of  1822,  3 Ged. 
IV.  ch.  106,  secs.  3,  4,  amended  in  1836;  Merritt  v.  City  of  Toronto 
(1895),  22  A.R.  205,  at  pp.  207  and  209.  The  plain  meaning 
of  the  section  is,  that  no  bun  or  other  “small  bread”  shall  ex- 
ceed twelve  ounces  in  weight,  but  that  as  many  separate  parts 
of  less  than  twelve  ounces  each  as  desired  may  be  joined  together 
and  so  sold  in  the  form  of  a loaf  or  unseparated. 

Cartwright,  in  reply. 


February  14,  1911.  Moss,  C.J.O.  (after  setting  out  the 
question  referred  to  the  Court,  as  above) : — The  right  under  the 
statute  to  refer  the  matter  is  scarcely  open  to  question,  but  the 
expediency  and  utility  of  submitting  questions  of  the  nature 
of  the  present  one  has  been  strongly  questioned  by  eminent  Judges 
in  this  country  and  in  England. 

For  the  purposes  of  illustration  it  is  sufficient  to  quote  the 
observations  of  Osier,  J.A.,  in  In  re  Ontario  Medical  Act  (1906), 
13  O.L.R.  501,  at  p.  509:  “The  difficulty  in  the  way  of  answering 
satisfactorily  questions  submitted  under  the  Act  for  ^expediting 
the  decision  of  constitutional  and  other  Provincial  questions’ 
has  frequently  been  commented  on  by  the  Courts  which  have 
been  invited — or  ordered — to  solve  them.  Generally,  they  are 
abstract  questions,  the  answers  to  which  must  almost  necessarily 
be  of  an  academic  or  advisory  character,  and  practically  not 
binding  upon  the  Court  in  a real  litigation.  I may  refer  to  what 
I have  said  on  this  subject  in  Re  The  Lord’s  Day  Act  of  Ontario 
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(1902),  1 O.W.R.  312,  and  other  like  cases,  and  to  the  observa- 
tions of  Lord  Halsbury  in  delivering  the  opinion  of  the  Judicial 
Committee  in  the  same  case,  [1903]  A.C.  524,  and  to  The  Certifi- 
cate of  the  Judges  respecting  a Courtmartial  (1760),  2 Eden  371, 
App.’’ 

It  seems  almost  unnecessary  to  repeat  what  has  been  said 
by  others,  that  the  answer  to  the  question  determines  nothing 
and  binds  no  one,  not  even  ourselves. 

As  I read  the  question,  an  answer  is  only  called  for  as  to  the 
effect  of  the  legislation  with  regard  to  the  sale  of  small  bread, 
and  not  at  all  as  to  the  manner  of  baking,  and,  so  understanding 
it,  I answer  that,  as  I read  the  enactment,  where  a number  of 
loaves  of  small  bread  so-called  joined  together  exceed  in  the  aggre- 
gate twelve  ounces  in  weight,  they  are  not  to  be  so  sold. 
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Garrow,  J.A.  (after  setting  out  the  question  referred  and 
sec.  3 of  the  Act,  as  above) : — The  plain  object  of  such  legislation, 
which  in  one  form  or  another  has  been  upon  the  statute-books 
for  centuries  (see  In  re  Nasmith  and  City  of  Toronto  (1883),  2 
O.R.  192),  is  to  protect  a purchaser  from  having  fraudulently 
put  off  upon  him  a loaf  of  less  than  its  proper  weight.  And,  that 
being  so,  the  construction  should  be  such  as,  consistent  with  the 
language  used,  will  the  more  effectually  abate  the  mischief  at 
which  the  legislation  is  aimed. 

No  difficulty  arises  upon  the  construction  of  sub-sec.  1.  Its 
language  is  perfectly  plain.  Sub-section  2 is  an  exception  out 
of  sub-sec.  1,  that  is,  of  something  which,  but  for  sub-sec.  2, 
would  have  been  included  within  the  terms  of  sub-sec.  1.  If 
there  was  no  sub-sec.  2,  no  bread  of  any  kind  could,  under  sub- 
sec. 1,  be  sold  but  in  loaves  weighing  twenty-four  or  forty-eight 
ounces. 

The  whole  section,  in  both  its  parts,  is  dealing  with  the  sub- 
ject of  loaves,  and  nothing  but  loaves.  And,  in  my  opinion, 
the  plain  meaning  of  sub-sec.  2,  properly  considered  in  its  rela- 
tion to  sub-sec.  1,  is,  that  no  small  bread,  if  made  into  loaves 
and  so  sold  or  offered  for  sale,  no  matter  how  much  less  the  indi- 
vidual or  detachable  portions  may  weigh,  shall  exceed  in  weight 
twelve  ounces.  And  the  palpable  object  is  to  keep  the  loaf 
of  small  bread  so  small  that  no  purchaser  need  l^e  deceived  by 
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having  it  put  off  on  him  for  a full  loaf  of  twenty-four  or  forty- 
eight  ounces. 

The  contention  of  counsel  for  the  bakers  practically  is,  that 
the  only  object  of  sub-sec.  2 was  to  regulate  the  maximum  weight 
of  small  bread;  in  other  words,  that  no  bun  or  other  small  bread 
shall  exceed  twelve  ounces  in  weight,  but  that  as  many  separate 
parts  as  you  like  may  be  joined  together  and  so  sold  in  the  form 
of  a loaf  or  unseparated.  And  that  seems  to  have  been  the 
opinion  of  the  learned  County  Court  Judges  to  whose  judg- 
ments we  were  referred.  In  that  opinion,  with  deference,  I 
cannot  agree. 

It  would  certainly  be  a unique  departure  in  such  legislation 
to  have  a statutory  declaration  of  the  maximum  weight  of  a 
bun  or  other  portion  of  bread.  All  former  legislation  has  been, 
so  far  as  I have  been  able  to  see,  concerned  only  with  minimum 
weights.  The  purchaser  needs  no  protection  in  the  other  direc- 
tion. 


Maclaren,  J.A. : — Under  an  order  in  council  of  the  3rd 
November,  1910,  under  the  Constitutional  Questions  Act,  9 
Edw.  VII.  ch.  52,  the  following  question  has  been  submitted  to 
this  Court  (setting  it  out). 

Answer:  I am  of  the  opinion  that  the  said  sub-sec.  2 of  sec.  3 
of  the  Bread  Sales  Act,  10  Edw.  VII.  ch.  95,  only  permits  the 
sale  of  small  bread,  so-called,  when  the  loaf  does  not,  or  the 
loaves  thereof  joined  together,  at  the  time  of  sale,  do  not,  in 
the  aggregate,  exceed  twelve  ounces  in  weight. 

Meredith,  J.A.: — Before  considering  the  question  asked,  it 
would,  I think,  be  well  to  make  a few  observations  upon  larger, 
but  quite  pertinent,  matters. 

It  would  be  wise,  I think,  to  ask  and  answer,  if  one  can,  the 
question,  what  is  the  object  of  the  Lieutenant-Governor  in 
Council  in  asking  such  a question  as  that  under  discussion,  and 
what  effect  the  answer  to  it  can  have? 

Obviously  this  Court  has,  under  the  Bread  Sales  Act,  no 
power  to  deal  with  any  such  question;  neither  directly  nor  in- 
directly can  any  prosecution  for  any  infringement  of  the  pro- 
visions of  that  Act  be  brought  before  this  Court:  it  is  entirely 
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and  absolutely  without  jurisdiction  in  such  a case.  But  there 
are  duly  constituted  Courts  having  complete  and  final  juris- 
diction in  them;  a prosecution  can  be  had  before  a magistrate, 
and  from  him  it  can  be  carried,  by  way  of  appeal,  to  a County 
Court  Judge,  or,  by  way  of  a stated  case,  to  a Judge  of  the  High 
Court.  Why  not,  then,  be  content  with  the  judgment  of  the 
duly  appointed  Courts,  after  a fair  and  full  hearing  and  con- 
sideration of  any  actual  case  which  may  be  brought  before  them, 
or,  if  the  case  be  deemed  of  sufficient  importance,  why  not  legis- 
late so  as  to  give  a right  of  appeal  to  this  Court,  so  that  the 
matter  may  be  dealt  with  in  a proper  manner,  upon  a real  case, 
after  giving  the  parties  concerned  a full  and  fair  hearing?  The 
Legislature  has  said  that  the  case  shall  be  tried,  in  such  a fashion, 
by  such  Court:  the  Lieutenant-Governor  in  Council  requires 
that  the  question  be  considered  by  an  entirely  different  Court, 
in  an  entirely  different  way. 

Some  Judges  have  said,  in  strong  terms,  that  opinions  ex- 
pressed by  Courts,  such  as  this,  upon  such  questions  as  that 
presented  in  this  matter,  are  entirely  and  absolutely  unauthori- 
tative;  and,  if  so,  it  follows  that  even  the  lowest  Courts,  deciding 
an  actual  case,  cannot  properly  look  upon  them  otherwise  than 
as  mere  arguments,  of  no  greater  consequence  than  if  coming 
from  any  other  source;  and  cannot  rightly  give  any  greater 
weight  to  them  than  their  intrinsic  worth,  as  arguments,  carry; 
and,  if  that  be  so,  what  good  purpose  can  be  gained  in  presenting 
such  a question?  It  is  needless  to  point  out  the  inadvisability 
of  it,  in  several  ways,  for  they  are  obvious. 

Dealing  with  questions  submitted  to  this  Court,  just  as  this 
question  is,  the  Lord  Chancellor  said:  ‘‘With  regard  to  the  re- 
maining questions,  which  it  has  been  suggested  should  be  re- 
served for  further  argument,  their  Lordships  are  of  opinion  that 
it  would  be  inexpedient  and  contrary  to  the  established  prac- 
tice of  this  Board  to  attempt  to  give  any  judicial  opinion  on 
those  questions.  They  are  questions  proper  to  be  considered 
in  concrete  cases  only;  and  opinions  expressed  upon  the  opera- 
tion of  the  sections  referred  to,  and  to  the  extent  to  which  they 
are  applicable,  would  be  worthless  for  many  reasons.  They 
would  be  worthless  as  being  speculative  opinions  on  hypothetical 
questions.  It  would  be  contrary  to  principle,  inconvenient,  and 


C.  A. 

1911 

Re 

Bread 

Sales 

Act. 

Meredith,  J.A. 


244 


ONTARIO  LAW  REPORTS. 


[vOL. 


C.  A. 
1911 

Re 

Bread 

Sales 

Act. 

Meredith,  J.A. 


inexpedient  that  opinions  should  be  given  upon  such  questions 
at  all.  When  they  arise,  they  must  arise  in  concrete  cases, 
involving  private  rights;  and  it  would  be  extremely  unwise  for 
any  judicial  tribunal  to  attempt  beforehand  to  exhaust  all  possi- 
ble cases  and  facts  which  might  occur  to  qualify,  cut  down,  and 
override  the  operation  of  particular  words  when  the  concrete 
case  is  not  before  it.  Their  Lordships  will,  therefore,  humbly 

advise  His  Majesty  . . . that  no  answers  ought  to  be 
given  to  the  questions  3 to  7:”  Attorney-General  for  Ontario  v. 
Hamilton  Street  R.W.  Co.,  [1903]  A.C.  524,  at  p.  529. 

And  as  to  questions  submitted  under  a similar  federal  enact- 
ment, Lord  Watson,  in  delivering  the  judgment  of  the  Privy 
Council,  said:  ‘‘Their  Lordships  will  now  answer  briefly,  in  their 
order,  the  other  questions  submitted  by  the  Governor-General 
of  Canada.  So  far  as  they  can  ascertain  from  the  record,  these 
differ  from  the  question  which  has  been  already  answered,  in 
this  respect,  that  they  relate  to  matters  which  may  possibly 
become  litigious  in  the  future,  but  have  not  as  yet  given  rise  to 
any  real  and  present  controversy.  Their  Lordships  must  further 
observe  that  these  questions,  being  in  their  nature  academic 
rather  than  judicial,  are  better  fitted  for  the  consideration  of 
the  officers  of  the  Crown  than  of  a court  of  law.  The  replies 
to  be  given  to  them  will  necessarily  depend  upon  the  circumstances 
in  which  they  may  arise  for  decision;  and  these  circumstances 
are  in  this  case  left  to  speculation.  It  must,  therefore,  be  under- 
stood that  the  answers  which  follow  are  not  meant  to  have,  and 
cannot  have,  the  weight  of  a judicial  determination,  except 
in  so  far  as  their  Lordships  may  have  occasion  to  refer  to  the 
opinions  which  they  have  expressed  in  discussing  the  seventh 
question:”  Attorney-General  for  Ontario  v.  Attorney-General  for 
the  Dominion,  [1896]  A.C.  348,  at  pp.  370,  371. 

These  views,  it  must  be  remembered,  are  those  of  a Board 
having  jurisdiction  over  all  the  Courts  of  this  Province  in  all 
cases,  and  so,  in  the  matter  of  prosecutions  under  the  Act  in 
question,  a jurisdiction  which,  as  I have  said,  this  Court  has  not. 

Again,  Taschereau,  J. — afterwards  Chief  Justice — of  the 
Supreme  Court  of  Canada,  has  expressed  like  views,  in  these 
words:  “Our  answers  are  merely  advisory,  and  we  have  to  say 
what  is  the  law  as  heretofore  judicially  expounded,  not  what  is 
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the  law  according  to  our  opinion.  We  determine  nothing.  We 
are  mere  advisers,  and  the  answers  we  give  bind  no  one,  not  even 
ourselves:”  In  re  Provincial  Fisheries  (1896),  26  S.C.R.  444,  at 
p.  539.* 

Again,  it  is  proper  to  express  my  doubt  whether  a Provincial 
Legislature  has  any  power  to  pass  such  an  Act  as  that  in  ques- 
tion; and,  if  not,  the  impotence  of  question  and  answer  stand 
out  more  plainly. 

In  Citizens  Insurance  Co.  of  Canada  v. Parsons  (1881), 7 App.Cas. 
96,  107,  the  enactment  affected  contracts,  and  so  was  held  to  affect 
‘‘civil  rights;”  Regina  v.  Wason  (1890),  17  A.R.  221,  was  decided 
on  the  same  ground;  the  liquor  license  laws  were  held  to  come 
within  the  power  to  license  taverns,  etc.;  and  the  “local  option” 
legislation  to  come  within  the  power  to  make  laws  of  a merely 
local  or  private  nature  in  the  Province.  The  Act  in  question 
is  not  one  dealing  with  contracts,  nor  is  it  either  a licensing  enact- 
ment or  one  of  such  a merely  local  or  private  nature;  it  is  but 
a very  general  restriction  upon  a very  necessary  branch  of  trade; 
whether  a necessary,  or  needless,  restriction  is  unimportant  from 
this  point  of  view;  a trade  the  extent  of  which,  when  the  vast 
number  of  loaves  of  bread  sold  within  the  Province  daily  is  con- 
sidered, is  astonishing. 

Parliament  has  exclusive  power  to  legislate  respecting  trade 
and  commerce  and  weights  and  measures;  and  so  one  might 
readily  recognise  the  force  and  effect  of  the  enactment  in  ques- 
tion if  it  were  federal  legislation;  and  federal  legislation  upon  the 
subject  is  widespread:  see  the  Inspection  and  Sale  Act,  R.S.C. 
1906,  ch.  85;  and  the  Gold  and  Silver  Marking  Act,  1908,  7 & 8 
Edw.  VII.  ch.  30 — see  sec.  16;  but  I am  unaware  of  any  other  pro- 
vincial attempt  to  deal  with  it. 

I express  no  definite  opinion  upon  the  question;  but  deem  it 
proper  to  call  attention  to  it. 

Then  coming  to  the  question  itself:  if  it  is  meant  to  ask 
whether  the  Act  makes  it  an  offence  to  sell  loaves  of  “small 
bread,”  simply  because  they  happen  to  be  attached  to  one 
another  as  bread  commonly  is,  my  answer  must,  unhesitatingly, 
be,  “no:”  read  the  Act  from  its  first  to  its  last  word,  and  where 

"^See,  also,  In  re  References  ty  the  Governor-General  in  Council 
(1010),  43  S.C.R.  536,  reported  since  these  observations  were  written. 
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is  any  such  thing  to  be  found?  But  do  not  read  the  Act  as  you 
would  like  it  to  be,  for  that  is  not  interpretation;  and  possibly 
that  which  you  would  like  it  to  be  is  that  which  wider  knowledge 
might  compel  you  to  say  it  ought  not  to  be.  It  is  a penal  enact- 
ment, and  penalties  are  not  to  be  imposed  even  upon  equivocal 
language;  and,  beside  all  this,  are  we  not  to  give  the  framer 
of  the  enactment,  and  his  fellow  members  of  the  Legislative 
Assembly,  credit  for  being  able  to  say,  in  unequivocal  language, 
that  such  bread  is  not  to  be  sold  except  in  completely  detached 
and  separated  loaves,  if  he  and  they  really  meant  it?  Some  of 
the  provisions  of  the  Act  shew  conclusively,  to  my  mind,  that 
nothing  of  the  sort  could  have  been  meant;  the  prohibition  is 
not  only  against  selling,  but  is  equally  against  ^‘making  for 
sale:’^  so  that,  if  it  were  meant,  no  one  could  make  breakfast 
rolls,  or  any  other  sort  of  bread,  to  be  sold,  except  wholly  separated 
the  one  piece  from  the  other,  even  though  it  might  be  separated 
before  being  sold  or  offered  for  sale;  that  would  be  too  extremely 
childish.  Nor  can  I believe  that  it  could  have  been  intended, 
by  intelligent  men,  that  any  one  should  be  convicted  of  that 
which  is  tantamount  to  a crime,  and  subjected  to  fine,  for  selling 
two  loaves  together — as  obviously  two  as  the  two  eyes,  ears, 
or  hands  of  seller  and  buyer,  and  less  connected  the  one  with 
the  other — simply  because  they  happened  to  be  connected  by 
some  figment  of  union  which  could  be  severed  as  easily  as  ripest 
fruit  from  the  tree;  or  that  the  baking  of  bread  in’  the  manner 
of  baking  which  has  existed  for  so  many  years  could  be  such  an 
offence,  without  rhyme  or  reason.  Why  go  to  such  an  extreme, 
why  compel  the  buying  of  bread  crusted  all  round,  to  the  very 
considerable  loss  of  those  who  are  not  partial  to  crust,  when  the 
simple  separating  of  the  loaves,  the  one  from  the  other,  before 
sale,  would  answer  every  possible  purpose,  and  save  great  loss 
and  injustice  to  the  baker? 

But  to  make  bread  in  one  loaf,  or  mass,  without  any  real 
division,  and  not  of  the  specified  weights  of  twenty-four  or  forty- 
eight  ounces,  or  not  exceeding  twelve  ounces,  and  with  only  pre- 
tended lines  of  division,  would,  of  course,  be  a violation  of  the 
provisions  of  the  enactment;  and  obviously  so,  I should  have 
thought. 

The  question  is  one  of  fact:  if  there  aje  really  different  rolls. 
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or  loaves,  or  small  bread ’’ — an  undefined  expression — they  are 
none  the  less  rolls,  loaves,  or  small  bread,’’  because  they  have 
run  together  in  the  baking,  or  are  attached  in  the  way  loaves 
commonly  have  been  ever  since  loaves  were  made,  without  any 
one  dreaming  that  they  were  anything  but  several  loaves,  and  there 
is  no  infringement  of  the  provisions  of  the  enactment;  but  if, 
in  truth  and  in  fact,  they  are  not  so  attached,  but  the  bread  is 
all  in  one  piece,  and  it  is  not  of  one  of  the  specified  weights,  there 
is  such  an  infringement,  and  none  the  less  so  for  any  colourable 
marks  or  other  pretences  of  actual  division,  and  whether  so  sold 
or  offered  for  sale,  or  even  if  so  made  for  sale,  without  any  offering 
for  sale  or  sale. 

I desire  to  add  an  expression  of  my  entire  concurrence  with 
Judge  Morson  in  the  views  of  the  subject  which  he  expressed 
in  the  case,  under  the  Act,  recently  decided  by  him  {Rex  v.  Nasmith 
Co.  Ltd.,  2 O.W.N.  116);  views  which  I cannot  help  thinking, 
and  saying,  ought  to  commend  themselves  to  all  reasonable  men, 
from  whom  only,  and  not  from  those  too  much  possessed  by 
the  subject,  legislation  should  emanate. 
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Magee,  J.A. : — A loaf  of  bread  is  a well-known  object,  better 
known  by  its  appearance  and  quality  than  by  its  quantity.  It 
may  be  baked  separately  from  others,  so  as  to  be  wholly  en- 
crusted, or  along  with  others,  so  as  to  be  joined  to  but  readily 
separable  from  them,  and  in  either  case  the  baking  may  be  in  a 
pan  or  other  containing  vessel  or  without  one.  Among  the 
definitions  of  the  word  ‘doaf  ” in  that  most  valuable  and  interesting- 
work,  Murray’s  Dictionary,  we  find  ‘‘a  portion  of  bread  baked 
in  one  mass;”  “one  of  the  portions  of  uniform  size  and  shape 
into  which  a batch  of  bread  is  divided.”  Thus  we  have  by 
experience  and  definition  the  fact  that  a loaf  is  not  the  less  a 
loaf  because  it  has  to  be  divided  or  separated  from  others.  If 
the  Legislature  intended  to  interfere  with  that  time-honoured 
mode  of  producing  loaves,  one  would  expect  to  find  it  made 
very  clear  indeed.  That  there  are  small  portions  of  bread  sold 
separately  which  ordinarily  are  called,  not  loaves,  but  rolls  or 
buns,  or  by  other  names,  is  also  well-known,  and  that  these,  too, 
are  not  always  baked  separately.  When  the  loaf  ceases  to  be 
a loaf  and  becomes  a roll,  may  be  hard  to  tell.  Under  the  scale 
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fell  to  two  shillings  a bushel,  the  weight  of  a penny  household 
loaf  must  be  46  oz.  5 dr.,  and  we  learn  from  3 Geo.  II.  ch.  29 
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that  the  baker  could  not  evade  the  law  and  get  better  prices 
by  selling  peck  or  half-peck  or  quartern  loaves.  So  at  least 
within  these  limits  the  loaf  did  not  lose  its  standing.  It  follows 
that  a three-ounce  loaf,  like  its  larger  fellows,  need  not  be  baked 
separately. 

The  protection  of  the  public  in  regard  to  the  sale  of  bread  has 
long  occupied  the  attention  of  Legislatures.  Driven  by  stress  of 
competition,  greed,  or  dishonesty,  there  have  always  been  en- 
deavours on  the  part  of  some  engaged  in  its  manufacture  to  take 
advantage  of  the  practical  inability  of  the  great  majority  of 
purchasers,  and  those  as  a rule  least  able  to  suffer  loss,  to  know 
how  much  they  are  getting  for  their  money.  Such  endeavours 
are  not  confined  to  bakers.  Legislation  has  been  necessary  against 
diminishing  fruit  boxes  and  baskets  and  barrels,  as  well  as  fraudu- 
lent packing. 

Our  whole  Weights  and  Measures  Act  is  proof  of  the  necessity 
for  compulsion  in  having  standards  to  be  lived  up  to.  How  best 
to  guard  the  unwary  against’  chicanery,  without  leading  them 
to  abandon  reasonable  care  for  themselves  and  without  unduly 
hampering  honest  tradesmen  in  catering  to  or  tempting  the 
varying  needs  or  tastes  of  the  public,  is  not  always  an  easy  problem. 
The  frequent  unsuccessful  but  recurring  attempts  at  its  solu- 
tion throughout  the  centuries  are  at  once  a proof  of  its  difficulty 
and  its  necessity.  Here,  as  regards  bread,  we  began  in  1825, 
by  6 Geo.  IV.  ch.  6,  to  legislate  by  directing  the  magistrates 
in  police  towns  to  assize  and  fix  fortnightly  the  price — much  in 
the  line  of  the  statute  of  Queen  Anne  already  referred  to.  Sub- 
sequently the  oversight  was  turned  over  to  the  municipalities, 
as  in  secs.  550  (4),  580  (1),  and  583  (I)  of  our  present  Municipal 
Act;  and  each  could  make  its  own  regulations.  In  1908  the 
Legislature  endeavoured  for  itself  to  regulate  the  size  of  loaves 
by  8 Edw.  VII.  ch.  56,  only  to  repeal  it  by  the  Act  of  1910  here 
in  question.  I refer  to  these  as  shewing  that  the  importance 
of  the  subject  has  called  for  the  serious  attention  of  the  Legis- 
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lature,  and  a not  less  serious  endeavour  should  be  made  to  inter- 
pret its  conclusions.  Evils  had  arisen  which  it  was  intended  to 
prevent  in  future,  and  the  occasion  for  the  present  question 
being  submitted  is  said  to  be  the  attempted  evasion  of  the  pro- 
visions of  the  Act.  The  Legislature,  it  is  said,  intended  a pur- 
chaser to  expect  and  get  twenty-four  ounces  in  a loaf,  not  twenty- 
one  or  twenty-two,  and  to  make  such  a line  of  demarcation  that 
a purchaser  could  not  be  misled;  and,  therefore,  that  under 
a loaf  of  twenty-four  ounces  there  should  be  nothing  above  twelve 
ounces,  which  quantity  no  one  could  mistake  for  the  larger  size. 
Now,  it  is  said,  attempts  may  be  made — as  no  proof  is  on  file, 
let  us  say  they  have  not  been  made — to  sell  or  deliver  to  the 
customer,  instead  of  a loaf,  two  small  loaves  of  nine,  ten,  or  eleven 
ounces  each,  so  closely  united  together  that,  while  yet  readily 
separable  and  incapable  of  being  denied  the  name  of  loaves, 
they,  not  being  in  fact  separated,  do  not  attract  the  ordinary 
purchaser’s  attention,  and  so  he  or  she  gets  only  eighteen,  twenty, 
or  twenty-two  ounces,  instead  of  twenty-four,  and  this  quantity 
is  dealt  with  as  a unit,  and  not  as  two  units,  or  as  being  sold  for 
the  price  of  two  loaves.  It  is  also  said  that  the  Legislature 
intended  that  that  should  not  be  done,  and  that,  if  anything 
smaller  than  a twenty-four-ounce  loaf  was  going  to  be  sold,  whether 
it  was  made  in  buns,  rolls,  or  loaves,  and  whether  the  weight 
of  each,  if  separated,  would  be  two,  three,  nine,  or  eleven  ounces, 
there  must  not  be  more  of  them  made  together  for  sale  or  sold 
together  than  would  make  twelve  ounces  in  weight;  and,  while 
you  may  unite  two  six-ounce  loaves  or  six  two-ounce  rolls,  you 
must  not  make  for  sale  or  sell  more  of  them  united  together. 

We  are  so  accustomed  to  separable  loaves  or  other  forms  of  bread 
that  it  is  difficult  to  dissociate  from  our  idea  of  it  that  condition  of 
separability.  But,  suppose  it  were  enacted  that  butter  or  cheese 
should  not  be  made  for  sale,  offered  for  sale,  or  sold  in  any  weight 
exceeding  twelve  ounces,  what  meaning  would  be  attached  to 
it?  Would  there  be  any  difficulty  in  coming  to  the  conclusion 
that,  as  presented  for  the  market,  there  must  be  separate  quan- 
tities not  over  that  weight — and  that,  if  two  rolls  of  butter,  each 
of  ten  ounces,  were  offered  for  sale  united  together,  though  readily 
torn  apart,  that  butter  would  be  offered  for  sale  in  a weight  of 
twenty  ounces.  I do  not  think  I should  have  any  such  diffi- 
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culty.  And,  if  one  could  see  that  the  object  of  the  Legislature 
was  as  far  as  possible  to  establish  a unit  of  twenty-four  ounces, 
I think  any  difficulty  would  disappear.  Take  iron — if  pig  iron 
were  not  to  be  made  for  sale,  offered  for  sale,  or  sold  in  any  weight 
exceeding  two  hundred  pounds,  could  a double  pig  weighing  three 
hundred  and  sixty  pounds  be  put  on  the  market,  although  capable 
of  being  readily  knocked  into  two?  I think  it  could  not.  Then 
here,  if  no  reference  were  made  to  loaves,  and  the  whole  enact- 
ment were  simply  a prohibition  against  making  bread  at  all  for 
sale  in  any  weight  exceeding  forty-eight  ounces,  would  there  be 
any  difficulty  in  holding  that  a quantity  weighing  sixty  ounces, 
though  readily  separable  into  two  quantities  weighing  thirty 
ounces  each,  could  not  be  put  on  the  market?  Knowing  of  the 
separability  of  loaves  for  ages,  I might  have  some  difficulty  in 
getting  rid  of  that  knowledge  and  believing  that  an  enactment 
in  such  simple  form  was  intended  to  prevent  loaves  being  baked 
together,  and  equally  so  if  such  prohibition  were  against  any 
weight  exceeding  twelve  ounces.  But,  when  I find  that,  com- 
bined with  that  prohibition,  is  a permission  to  make  loaves  of 
a larger  size,  my  conclusion  would  be  that  the  Legislature  had 
the  separability  of  loaves  in  mind  in  permitting  them  to  be  made 
of  a large  size,  but  that  it  meant  what  it  said  when  it  prohibited 
bread  being  otherwise  made  for  sale  in  a greater  weight  than 
twelve  ounces,  and  that,  in  regard  to  this  last  prohibition,  we 
should  apply  the  same  construction  as  we  would  if  butter,  cheese, 
or  iron  were  in  question. 

What  is  the  effect  of  a contrary  construction?  It  is  to  attach 
the  limitation  of  weight  to  the  unit  of  form  and  not  to  the  sub- 
ject of  sale.  It  is  to  insert  “loaves’^  into  sub-sec.  2,  where  the 
Legislature  has  abstained  from  doing  it.  If  it  read  “small  loaves 
or  rolls  may  be  made  and  sold  of  any  weight  not  exceeding  twelve 
ounces,”  or  “small  bread  may  be  made  in  loaves  or  rolls  of  any 
weight  not  exceeding  twelve  ounces,”  then,  knowing  as  we  do 
how  loaves  have  been  baked  and  sold  together,  the  reasonable 
construction  would  be  that  it  was  not  intended  to  interfere  with 
that  customary  mode.  But  I do  not  think  we  are  justified  in 
reading  the  section  as  if  it  were  so  worded.  That  would  be  a 
distinct  change  if  we  are  to  import  into  that  sub-sec.  2 the  only 
word  which  gives  the  idea  of  ready  separability  being  considered 
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sufficient  to  avoid  the  penalties  of  the  Act,  when  the  Legislature 
has  attached  that  separable  idea*  only  in  the  first  sub-section  and 
only  to  the  units  of  a larger  size.  But,  it  may  be  said,  surely 
the  Legislature  did  not  intend  to  prevent  a baker  putting  in  a 
pan  to  be  baked  a dozen  rolls  of  two  or  three  ounces  each.  I 
do  not  think  it  did;  but,  if  they  are  to  be  sold,  then,  while  he 
may  bake  them  together,  I think  it  did  mean  that  he  must,  as 
part  of  the  making  for  sale,  take  good  care  to  divide  them  into 
quantities  weighing  not  over  twelve  ounces.  That  will  not 
create  any  loss  or  hardship  upon  any  man,  and  no  man  intending 
honestly  to  sell  two  nine-ounce  loaves  as  two  loaves  will  have 
any  possible  objection  to  separating  them.  In  that  construction 
effect  will  be  given  to  what,  I think,  was  the  intention  of  the 
Legislature,  a possible  means  of  deception  removed,  a fair  warning 
given  to  each  purchaser,  and,  I think,  the  literal  interpretation  of 
the  statute  arrived  at. 

If,  instead  of  a statute,  we  had  here  a covenant  by  a baker 
with  the  purchaser  of  his  business  to  the  same  effect  as  this  sec- 
tion, I cannot  think  that  any  other  construction  than  what  I 
have  given  would  be  considered  fair  or  proper  between  man  and 
man — or  that  the  Court  would  listen  to  the  vendor  attempting 
to  justify  such  an  evasion  as  is  here  suggested.  I do  not  think 
the  Legislature  or  the  public  should  be  dealt  with  less  liberally 
than  such  a purchaser  in  the  interpretation. 

Much  was  said  to  us  against  interference  with  common  law 
rights.  There  is  no  interference  in  saying,  “If  you  bake  two 
loaves  together,  break  them  apart;’’  and,  if  it  were  an  inter- 
ference but  beneficial  to  the  public,  then  it  should  be  made. 

I have  not  beep  able  to  derive  any  light  from  cases  on  the 
English  Acts. 

Perhaps  the  most  instructive  one  is  Aerated  Bread  Co.  v. 
Gregg  (1873),  L.R.  8 Q.B.  355,  as  shewing  that  the  Court  will  look 
behind  the  ordinary  nomenclature  of  the  trade,  and  will  not  decree 
that  to  be  French  or  fancy  bread  which  is  not  so,  merely  because 
the  trade  call  it  so,  and  seek  thereby  to  evade  selling  by  weight. 
So  here  we  should  not  give  countenance  to  a sale  of  one  loaf 
under  the  guise  of  two  or  two  under  the  guise  of  one. 

Since  the  argument  the  question  proposed  to  the  Court  has 
been  amended.  In  its  present  form  I would  answer  it  thus: — 
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Small  bread  is  not  required  to  be  soldjin  separate  loaves 
when,  if  joined  together,  the  aggregate  weight  does  not  exceed 
twelve  ounces,  and  a number  of  loaves  of  small  bread  may  be 
joined  together  and  so  sold  without  being  detached  where  the 
same  do  not  exceed  in  the  aggregate  twelve  ounces  in  weight, 
but  not  if  they  do  exceed  in  the  aggregate  that  weight. 


[DIVISIONAL  COURT.] 

D.  C.  Houghton  v.  May. 

191] 

Execution — Seizure  of  Ship  under  Fi.  Fa. — Ship  Wrongfully  Brought  hy 

Feb.  16.  Execution  Creditor  into  Sheriff’s  Bailiwick — Foreign  Waters — Tres- 

pass— International  Stream. 

The  judgment  of  Clute,  J.,  22  O.L.R.  434,  affirmed. 

An  appeal  by  the  defendant  from  the  judgment  of  Clute,  J., 
22  O.L.R.  434. 

February  16.  The  appeal  was  heard  by  a Divisional  Court 
composed  of  Boyd,  C.,  Riddell  and  Middleton,  JJ. 

J.  H.  Bodd,  for  the  defendant,  argued  that  the  learned  trial 
Judge  erred  in  finding  that  the  ship  was  cut  loose  from  her  moor- 
ings by  the  orders  of  the  defendant,  or  with  his  connivance ; also, 
that,  as  a matter  of  law,  the  Judge  erred  in  holding  that  the 
seizure  would  be  against  public  policy  or  would  in  any  way  in- 
terfere with  international  matters.  The  seizure,  in  all  the  cir- 
cumstances, was  legal  and  proper.  He  referred  in  support  of  his 
contentions  to  Semayne’s  Case  (1604),  1 Sm.  L.C.,  10th  ed.,  p.  99, 
especially  at  p.  107  et  seq.;  and  to  Yates  v.  Delamayne  (1777),  1 
Sm.  L.C.,  10th  ed.,  p.  112;  Bac.  Abr.,  Execution^’  (N),  vol.  3, 
p.  416. 

A.  H.  Clarke,  K.C.,  for  the  plaintiffs,  was  not  called  upon. 

The  judgment  of  the  Court  was  delivered  hy  Boyd,  C.: 
— ^Whatever  view  we  might  have  been  inclined  to  take  of 
the  evidence  in  the  first  instance,  it  is  clearly  impossible 
for  us  to  interfere  with  the  findings  of  the  trial  Judge,  and  we 
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are  unable  to  say  that  he  is  wrong.  It  is  clear  that  as  a matter 
of  law  the  Sheriff  cannot  maintain  the  seizure  if  the  ship  was 
brought  within  his  bailiwick  by  the  contrivance  of  the  execution 
creditor  or  by  those  acting  for  or  in  collusion  with  him.  If  the 
contrary  could  be  upheld,  it  would  produce  a condition  of  affairs 
intolerable  between  countries  bordering  upon  an  international 
stream,  as  in  this  case. 

The  judgment  must  be  affirmed ; but,  as  a ship  seized  by  the 
Sheriff  was  apparently  originally  taken  away  from  Canadian 
waters  by  force,  the  costs  of  the  appeal  may  well  be  set  off  against 
the  judgment. 


[DIVISIONAL  COURT.] 

Wilson  Lumber  Co.  v.  Simpson. 

Vendor  and  Purchaser — Contract  for  ^ale  of  fjand — Citi/  Lot — Misstate- 
ment as  to  Depth — “More  or  Less” — Deficiencij — Innocent  Mistake — 
Idpecifin  Performance — Compensa tion . 

Tlip  judgment  of  ^Meredith,  C.J.C.P.,  22  O.L.R.  452,  affirmed. 

An  appeal  by  the  plaintiffs  from  the  judgment  of  Meredith, 
C.J.C.P.,  22  O.L.R.  452. 

Pebruar}"  17.  The  appeal  was  heard  by  a Divisional  Court 
composed  of  Boyd,  C.,  Riddell  and  Middleton,  JJ. 

F.  Erichsen  Brown,  for  the  plaintiffs.  The  defendant  l)e- 
lieved,  at  the  time  of  sale,  that  there  were  110  feet  of  depth  to  the 
property,  and  he  used  that  as  a gauge  to  determine  the  sale-price. 
As,  then,  upon  examination  it  was  found  that  the  piece  Avas  only 
08  feet  6 inches  deep,  the  plaintiffs  should  get  specific  perform- 
ance with  an  abatement.  ‘Alore  or  less’*  cannot  refer  to  ele\^en 
feet  frontage  on  a city  street.  I refer  to  Wearf  v.  Bose  (1863), 
16  N.J.  E(j.  290;  Hill  v.  BiicMey  (1811),  17  Yes.  394;  NoUe 
v.  Goofjins  (1868),  99  ]Mass.  231;  MoorJionse  v.  Hcwisli  (1895), 
22  A.R.  172;  Leslie  v.  Tompson  (1851),  9 Hare  268;  Wliitte- 
more  v.  ^Vhiiicmore  (1869),  L.R.  8 Eq.  603;  Cordingley  v.  Cheese- 
hrQugh  (1862),  3 Giff.  -^96 ; Wardell  v.  Trenouth  (1877),  24  Gr. 
465;  Stammei's  v.  O’Bonolwc  (1881),  28  Gr.  207;  Jacobs  v. 
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Revell,  [1900]  2 Ch.  858;  Couse'v.  Boyles  (1842),  3 Green’s  Ch. 
R.  (N.J.)  212;  Cross  v.  Elgin  (1831),  2 B.  & Ad.  106,  at  p.  110; 
King  v.  Wilson  (1843),  6 Beav.  124;  Thomas  v.  Bering  (1837), 
1 Keen  729;  In  re  Arnold  (1880),  14  Ch.  D.  270.  The  evidence 
does  not  support  the  finding  that  the  defendant  accepted  the  offer 
of  the  plaintiffs  in  ignorance  of  the  use  to  which  the  plaintiffs 
contemplated  putting  the  lands,  namely,  to  erect  five  stores  of 
20  feet  each  in  width,  and  with  a ten-foot  lane. 

7i.  F.  Mackenzie,  for  the  defendant.  In  the  first  place,  the 
evidence  does  not  shew  that  the  plaintiffs  intended  to  build  five 
twenty-feet  wide  stores,  and  at  any  rate  such  intention  never 
came  to  the  knowledge  of  the  defendant  before  the  sale.  The 
defendant  acted  in  good  faith  in  describing  the  lot  as  110  feet 
deep,  more  or  less,  and  was  led  into  the  error  by  the  lot  having 
been  assessed  as  of  that  depth.  The  plaintiffs  may  have  the  land 
sold  at  the  stipulated  price,  or  they  may  rescind  and  withdraw 
from  the  bargain ; but  they  are  not  entitled  to  an  abatement  out 
of  the  purchase-money  for  deficiency  of  quantity.  I refer  to 
Winch  V.  Winchester  (1812),  1 V.  & B.  In  re  Terry  and 
White’s  Contract  (1886),  32  Ch.  D.  14. 

Brown,  in  reply. 

At  the  close  of  the  argument  the  judgment  of  the  Court  was 
delivered  by  Boyd,  C.  : — This  judgment  should  be  supported. 
The  learned  trial  Judge  has,  in  his  discretion,  refused  to  grant 
specific  performance  with  an  abatement.  I agree  in  this.  This 
purchaser  had  some  idea  that  he  could  put  up  five  stores  of  20 
feet  each  in  width  on  the  property,  with  still  a ten-foot  space  for  a 
lane,  but  it  is  not  proved  that  the  vendor  knew  of  his  intention 
to  do  so.  This,  again,  is  not  a sale  of  so  many  feet  at  so  much 
per  foot,  but  of  a block  of  land  having  certain  specified  and 
visible  boundaries,  at  a lump  sum.  Had  the  vendor  sought 
specific  performance,  the  purchaser  might  have  had  difficulty  in 
answering.  But  the  vendor  has  taken  the  position  that  the 
purchaser  may  either  have  the  land  sold  at  the  stipulated  price, 
or,  if  he  was  under  any  mistake  as  to  the  area  of  the  parcel  sold, 
he  may  rescind  and  withdraw  from  the  bargain  altogether. 
Clearly  this  is  the  utmost  he  can  expect. 

Appeal  dismissed  with  costs. 
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[IN  CHAMBERS.] 


Re  Belding  Lumber  Co.  Limited. 


]911 


Company — Winding-up — Dominion  Winding-up  Act — Petition — Irregularity 
— Affidavit  not  Filed  before  Service — Con.  Rule  524 — Sec.  134  of  Act 
— Order  Made  upon  Subsequent  Regular  Petition — Application  for 
Leave  to  Appeal — Practice — Discretion — Stay  of  Proceedings  undei' 
Order — Assignment  for  Benefit  of  Creditors — Wishes  of  Majority — Dis- 
cretion— Sec.  19  of  Act. 


Feb.  8. 
Feb.  10. 
Feb.  18. 


Two  petitions  for  the  winding-up  of  a company,  under  the  Dominion 
Winding-up  Act,  were  filed,  each  by  creditors  of  the  company: — 

Held,  by  Sutherland,  J.,  that  an  order  should  not  be  made  upon  the  peti- 
tion first  presented,  because  the  affidavit  in  support  of  it  was  not  filed 
before  the  service  of  it,  as  required  by  Con.  Rule  524,  made  applicable 
by  sec.  135  of  the  Winding-up  Act;  but  that  an  order  should  be  made 
upon  the  second  petition. 

Held,  by  Boyd,  C.,  upon  the  application  of  the  petitioners  in  the  first  peti- 
tion for  leave  to  appeal  from  the  order  made,  that  it  was  not  a proper 
case  for  appellate  interference,  having  regard  to  the  limitations  imposed 
by  the  statute.  The  contest  was  simply  as  to  what  creditors  should  issue 
the  order,  or  what  solicitors  should  secure  the  casual  advantages  result- 
ing from  the  carriage  of  the  order.  The  Act  does  not  contemplate  that 
such  an  initiatory  contest  should  be  tied  up  by  appeal  in  order  to  settle 
a point  of  discretionary  practice. 

Re  Farmers  Bank  of  Canada  (1910),  22  O.L.R.  556,  referred  to. 

Held,  by  Teetzel,  J.,  upon  a subsequent  application  by  certain  creditors 
to  stay  the  proceedings  under  the  order,  that  the  liquidation  could  be 
more  expeditiously  and  inexpensively  proceeded  with  by  the  company’s 
assignee  under  the  Ontario  Assignments  and  Preferences  Act,  than 
under  the  winding-up  order,  and,  as  a large  majority  in  number  and  value 
of  the  creditors  wished  to  have  it  so,  it  was  a proper  case  for  the  exercise 
of  the  discretion  of  the  Court  under  sec.  19  of  the  Winding-up  Act,  and 
the  proceedings  should  be  stayed  until  further  order. 


Two  petitions  for  the  winding-up  of  the  company  under  the 
Dominion  Winding-up  Act. 


February  8.  The  petitions  were  heard  by  Sutherland,  J.,  in 
Chambers. 

W.  R.  Smyth y K.C.,  for  the  petitioners  in  the  first  petition. 

W.  J.  McWhinney,  K.C.,  for  the  petitioners  in  the  second 
petition. 

M.  F.  y andervoort , for  the  company. 

February  8.  Sutherland,  J. : — Two  petitions  are  filed  for 
orders  to  wind  up  the  above  company.  The  first  is  dated  the  6th 
January,  1911,  and  was  launched  by  W.  J.  Mitchell  and  George 
C.  Ryerson,  creditors  of  the  company.  Upon  the  first  presenta- 
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tion  of  thi^  petition  on  the  24th  January,  1911,  it  was  enlarged, 
and  later  further  enlarged  from  time  to  time. 

Another  petition  dated  the  24th  January,  1911,  was  filed  by 
the  Elgie  and  Jarvis  Lumber  Limited,  also  creditors. 

Finally  this  day  both  applications  came  on  for  argument 
before  me.  Objection  was  taken  on  behalf  of  the  petitioners 
named  in  the  second  petition  to  the  granting  of  an  order  under 
the  first  petition,  on  the  ground,  among  others,  that  the  affidavit 
in  support  of  that  petition  was  not  filed  before  the  seirice  of 
the  said  petition,  as  required  by  Con.  Rule  524. 

I am  inclined  to  think  that  sec.  135  of  the  Winding-up  Act  is 
wide  enough  to  make  applicable  in  the  meantime'^  the  said  Rule 
524.  It  was  said  in  argument  that  this  had  already  been  decided 
by  Falconbridge,  C.J.,  in  lie  Victor  Varnish  Co.,  in  October, 
1907  (unreported).  If  this  is  so,  then  the  first  objection  is  well 
taken  and  must  prevail. 

It  is  not  necessary,  therefore,  for  me  to  deal  with  the  other 
objections.  I decline  to  make  the  winding-up  order  under  the 
first  mentioned  petition. 

The  proceedings  under  the  second  named  petition  appear  to 
be  regular,  and  no  objections  to  the  same  were  pointed  out  upon 
the  argument. 

As  asked  by  the  prayer  of  the  second  petition,  an  order  will 
go,  in  the  usual  form,  declaring  that  the  company  ought  to  be 
wound  up,  directing  that  it  be  wound  up,  appointing  Geoffrey 
Teignmouth  Clarkson  provisional  liquidator,  and  referring  the 
matter  of  the  appointment  of  a permanent  liquidator,  etc.,  to  the 
Master  in  Ordinary. 

The  first  petitioners  moved  for  leave  to  appeal  from  the  order 
of  Sutherland,  J. 

February  9.  The  motion  was  heard  by  Boyd,  C.,  in  Chambers. 

W.  R.  Smyth,  K.C.,  for  the  applicants. 

W.  J.  McWhinney,  K.C.,  for  the  second  petitioners. 

Jf.  P.  Vandervoort , for  the  company. 


* That  is,  until  Rules  are  made  under  sec.  134. 
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February  10.  Boyd,  C.  : — By  the  Winding-up  Act,  R.S.C. 
1906,  ch.  144,  sec.  5,  ‘‘The  winding-up  of  the  business  of  a 
company  shall  be  deemed  to  commence  at  the  time  of  the  service 
of  the  notice  of  presentation  of  the  petition  for  winding-up.” 

The  application  is  to  be  made  by  petition  to  the  Court,  and, 
before  the  making  of  the  same,  four  days’  notice  shall  be  given 
to  the  company : sec.  13.  The  general  rules  of  practice  are  incor- 
porated, by  reference  in  sec.  135,  into  the  procedure  under  the 
Act.  By  Con.  Rule  524,  affidavits  upon  which  a petition  is 
founded  shall  be  filed  before  the  service  of  the  petition.  As  a 
general  rule,  the  directions  of  a statute  such  as  this  cannot  be 
waived,  and  the  requirements  of  the  Act  were  not  observed  by 
service  of  the  petition  on  one  day  and  filing  the  affidavits  on  the 
next  subsequent  day.  Had  an  execution  against  the  company 
been  lodged  with  the  Sheriff  before  the  day  the  affidavits  were 
filed,  it  would  have  priority  over  the  winding-up  proceedings : 
lie  Ideal  Furnishing  Co.  (1908),  17  Man.  L.R.  576,  578.  The  order 
now  complained  of  was  made  passing  over  the  petition  thus  served, 
and  making  an  order  for  winding-up  at  the  instance  of  other 
creditors,  who  proceeded  subsequently  in  a regular  manner.  It 
is  sought  to  appeal  from  this  order,  and  that  cannot  be  done 
unless  leave  of  a Judge  is  obtained  under  sec.  101.  Section  104 
would  seem  to  indicate  that  leave  should  be  obtained  from  the 
Judge  making  the  order  objected  to,  as  the  Judge  appealed  from 
is  the  one  who  regulated  the  time  for  giving  security;  but,  assum- 
ing that  the  matter  is  properly  in  my  hands,  it  does  not  appear 
to  me  to  be  a proper  case  for  appellate  interference,  having 
regard  to  the  limitations  imposed  by  the  statute.  Three  instances 
of  appealable  matters  are  declared;  (1)  if  future  rights  are  in- 
volved; (2)  if  the  order  is  likely  to  affect  other  cases  of  a similar 
nature  in  the  winding-up  proceedings;  and  (3)  if  the  amount 
involved  exceeds  $500. 

The  contest  here  is  simply  as  to  what  creditors  shall  issue  the 
order,  or,  in  other  words,  as  put  by  my  brother  Riddell  in  Re 
Formers  Bank  of  Canada  (1910),  22  O.L.R.  556,  558,  what  soli- 
citor shall  secure  the  casual  advantages  resulting  from  the  car- 
riage of  the  order.  The  contest  is  substantially  between  solici- 
tors. not  as  to  any  matter  affecting  the  creditors  interested  or 
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the  assets  of  the  company.  The  matters  in  regard  to  which 
an  appeal  is  contemplated  are  as  to  substantial  matters 
of  property  or  rights  arising  in  the  winding-up  proceed- 
ing— an  order  having  been  granted,  and  something  hav- 
ing arisen  in  the  prosecution  of  that  order  affecting  the  assets 
and  creditors’  rights  therein. 

That  utmost  that  can  be  said  is  that  the  primary  Judge  re- 
fused leave  to  rectify  the  original  error  in  launching  the  appli- 
cation, and  preferred  to  grant  the  application  of  the  later  comer, 
who  was  regular  in  his  proceedings,  and  the  Act  does  not  con- 
template that  such  an  initiatory  contest  should  be  tied  up  by 
appeal  in  order  to  settle  a point  of  discretionary  practice.  The 
manner  of  liquidation  is  in  no  way  affected  by  this  order.  The 
learned  Judge  appears  to  have  followed  what  is  said  to  have  been 
held  by  Falconbridge,  C.J.,  in  Be  Victor  Varnish  Co.,  that  there 
was  no  power  to  waive  compliance  with  the  Rule  in  the  non-filing 
of  affidavits : see  Parker  and  Clark’s  Company  Law,  p.  364 ; but  I 
do  not  now  consider  whether  that  is  an  absolute  rule  or  not,  as  it 
is  not  necessary  in  the  view  I take  of  this  application.  See  Re 
Grundij  Stove  Co.  (1904),  7 O.L.R.  252. 

I refuse  leave  to  appeal,  but  it  is  not  a case  for  costs. 

Certain  creditors  of  the  company  moved  to  stay  the  pro- 
ceedings under  the  winding-up  order. 

February  17.  The  application  was  heard  by  Teetzel,  J.,  in 
Chambers. 

W.  R.  Smyth,  K.C.,  for  the  applicants. 

W.  J.  McWhinney,  K.C.,  for  the  creditor  on  whose  application 
the  winding-up  order  was  made. 

February  18.  Teetzel,  J. : — Application  on  behalf  of  a num- 
ber of  the  creditors  of  the  company,  under  sec.  19  of  the  Wind- 
ing-up  Act,  for  an  order  to  stay  the  proceedings  under  the 
winding-up  order  made  herein  on  the  8th  instant. 

On  the  6th  instant  the  company  made  an  assignment  for  the 
general  benefit  of  creditors  to  Mr.  Clarkson,  who  was,  under  the 
winding-up  order,  also  appointed  provisional  liquidator. 
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Section  19  of  the  Winding-up  Act  reads  as  follows:  ‘‘19.  The 

Court  may,  upon  the  application  of  any  creditor  or  contributory, 

at  any  time  after  the  winding-up  order  is  made,  and  upon  proof, 

to  the  satisfaction  of  the  Court,  that  all  proceedings  in  relation 

to  the  winding-up  ought  to  be  stayed,  make  an  order  staying  the 

same,  either  altogether  or  for  a limited  time,  on  such  terms  and 

subject  to  such  conditions  as  the  Court  thinks  fit.” 

The  application  to  stay  is  supported  by  a large  majority  in 

number  and  value  of  all  the  creditors  of  the  company,  who,  at  a 

\ 

meeting  of  creditors  assembled  in  pursuance  of  a notice  which 
had  been  sent  out  by  the  assignee,  passed  a resolution  in  favour 
of  the  winding-up  of  the  company  being  proceeded  with  under 
the  assignment  in  preference  to  the  order  under  the  Winding-up 
Act. 

There  does  not,  from  the  material  filed  either  upon  this  or  upon 
the  application  for  the  winding-up  order,  appear  to  be  any  special 
circumstance  which  would  render  proceeding  under  the  Winding- 
up  Act  more  advantageous  than  under  the  Assignments  and 
Preferences  Act ; and,  being  of  opinion  that  the  liquidation  pro- 
ceedings may  be  more  expeditiously  and  inexpensively  proceeded 
with  under  the  latter  Act,  and  in  deference  to  the  wishes  in  that 
behalf  of  the  great  majority  in  number  and  value  of  the  creditors, 
I consider  that  this  is  a case  in  which  the  discretion  of  the  Court 
should  be  exercised  under  sec.  19,  and  that  an  order  should  issue 
staying  the  proceedings  under  the  winding-up  order  until  such 
time  as  the  Court  may  further  order  on  the  application  of  any 
creditor,  on  two  days’  notice. 

The  costs  of  this  application  and  of  and  incidental  to  the 
winding-up  order,  including  the  costs  of  the  provisional  liqui- 
dator, will  be  taxed  and  paid  out  of  the  estate. 
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[DIVISIONAL  COURT.] 

Fitchet  V.  Walton. 

Malicious  Arrest — Civil  Process — Order  for  Arrest — Misleading  Affidavit 

— Absence  of  Reasonable  and  Probable  Cause — Damages. 

The  judgment  of  Boyd,  C.,  22  O.L.R.  40,  affirmed  on  appeal. 

An  appeal  by  the  defendant  from  the  judgment  of  Boyd,  C., 
22  O.L.R.  40. 

February  23.  The  appeal  was  heard  by  a Divisional  Court 
composed  of  Falconbridge,  C.J.K.B.,  LxVtchpord  and  Middle- 
ton,  JJ. 

W.  E.  Baney,  K.C.,  for  the  defendant.  The  judgment  ap- 
pealed against  says  that,  “the  real  test  is,  on  the  evidence,  what 
was  the  knowledge  possessed  by  or  the  information  communi- 
cated to  the  creditor  at  the  time  he  made  the  affidavit?”  (22 
O.L.R.  at  p.  43.)  The  defendant  quarrels  with  this  statement 
of  the  law,  and  says  that  the  primary  test  is:  “Did  the  plain- 
tiff intend  to  leave  Ontario  in  such  circumstances  as  would  justi- 
fy a belief  that  his  intention  was  to  defraud  his  creditors?” 
And,  if  so,  it  does  not  matter  what  the  affidavit  contains.  Shaw 
V.  McKenzie  (1881),  6 S.C.R.  181,  cited  by  the  trial  Judge,  is  a 
case  from  the  Province  of  Quebec,  where  the  law  is  different, 
as  there  the  creditor  must  pledge  his  oath  as  to  his  belief.  Refer- 
ence was  made  to  the  following  cases:  Beam  v.  Beatty  (1901),  2 
O.L.R.  362;  Robertson  v.  Coulton  (1881),  9 P.R.  16;  Erickson  v. 
Brand  (1888),  14  A.R.  614,  per  Osier,  J.A.,  at  p.  654;  Scane  v. 
Coffey  (1892),  15  P.R.  112.  In  any  case  the  damages  awarded 
are  extravagantly  high. 

John  T7.  McCullough  and  James  McCullough,  for  the  plain- 
tiff, were  not  called  upon. 

At  the  close  of  the  argument  of  counsel  for  the  defendant, 
the  judgment  of  the  Court  was  delivered  orally  by  Falcon- 
bridge,  C.J.,  dismissing  the  appeal  with  costs.  The  learned 
Chief  Justice  stated  that  he  agreed  with  the  view  expressed  by 
the  trial  Judge,  that  there  was  no  reasonable  or  probable  cause 
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to  justify  the  defendant  in  making  an  affidavit  that  the  plaintiff 
was  forthwith  about  to  leave  the  Province  with  intent  to  defraud 
the  defendant.  It  was  possible  that  if  he  (the  Chief  Justice) 
had  sat  on  the  case,  he  would  not  have  awarded  so  large  a sum 
as  damages,  but  the  Court  could  not  interfere  with  the  judg- 
ment in  this  respect. 


[CLUTE,  J.J 

A.  V.  B. 

Husband  and  Wife — Declaration  of  Nullity  of  Marriage — Insanity — Juris- 
diction of  High  Court — Judicature  Act,  sec.  57,  sub-sec.  5. 

The  High  Court  of  Justice  has  no  jurisdiction,  by  virtue  of  see.  57,  sub- 
sec. 5,  of  the  Judicature  Act,  or  otherwise,  to  declare  a marriage  void 
ab  initio,  upon  the  ground  that  one  of  the  parties  was  of  unsound  mind, 
and  therefore  incapable  of  entering  into  the  contract  of  marriage,  at 
the  time  the  ceremony  was  performed. 

Review  of  the  authorities. 

Laioless  v.  Chamberlain  (1889),  18  O.R.  296,  T — v.  B — (1907),  15  O.L.R. 
224,  and  May  v.  May  (1910),  22  O.L.R.  559,  specially  considered. 

This  action  was  brought  to  have  it  declared  that  the  mar- 
riage which  took  place  between  the  plaintiff  and  the  defendant, 
on  the  31st  October,  1910,  was  null  and  void  ab  initio. 

February  20.  The  action  was  tried  before  Clute,  J.,  with- 
out a jury,  at  Toronto. 

W.  H.  Price,  for  the  plaintiff. 

The  defendant  was  not  represented,  the  action  having  been 
taken  pro  confesso  against  him. 

February  23.  Clute,  J.  : — The  infant  plaintiff,  at  the  time 
of  the  ceremony  of  marriage  with  the  defendant,  was  in  her  nine- 
teenth year.  The  Attorney-General,  having  been  notified,  did 
not  think  it  necessary  that  he  should  attend,  as  the  case  was  not 
within  R.S.O.  1897,  eh.  162,  sec.  31,  added  by  7 Edw.  VII.  ch. 
23,  sec.  8,  and  amended  by  9 Edw.  VII.  ch.  62,  which  has  relation 
only  to  cases  where  the  contracting  parties  or  one  of  them  is 
under  the  age  of  eighteen  years.  In  the  present  case  both  parties 
exceeded  that  age  at  the  time  of  marriage.  It  is  obvious  that 
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sub-sec.  9 of  sec.  31,  which  declares  that  no  trial  shall  be  had 
until  after  thirty  days’  notice  to  the  Attorney- General  for  On- 
tario, applies  only  to  cases  within  sec.  31. 

The  first  question  that  arises  in  the  present  case  is  one  of 
jurisdiction:  has  this  'Court  authority  to  declare  a marriage 
void  ab  initio,  upon  the  ground  that  one  of  the  parties  was  of 
unsound  mind,  and  therefore  incapable  of  entering  into  the 
contract  of  marriage,  at.  the  time  the  ceremony  was  performed  ? 

In  Lawless  v.  Chamberlain  (1889),  18  O.R.  296,  it  was  held 
by  the  Chancellor  that  the  High  Court  of  Justice  in  this  Pro- 
vince has  jurisdiction  where  a marriage  contract  in  form  is 
ascertained  to  be  void  by  reason  of  the  absence  of  some  essential 
preliminary  to  declare  the  same  null  and  void  ab  initio.  In 
that  case  duress  was  the  ground  upon  which  it  was  sought  to 
void  the  marriage.  The  Chancellor  observes  that  the  statement 
of  claim  discloses  a case  which  if  proved  would  warrant  judi- 
cial interference,  and  is  within  the  jurisdiction  of  this  Court. 
He  says:  ‘‘To  dissolve  a marriage  once  validly  solemnized  is  not 
of  judicial  but  of  legislative  competence;  whereas  if  the  alleged 
marriage  has  been  procured  by  fraud  or  duress  in  such  wise 
that  it  is  void  ab  initio,  judgment  of  nullity  may  be  given  by 
the  Court.  ’ ’ He  was  further  of  opinion  that  the  Revised  Statutes 
of  Ontario,  1887,  ch.  44,  sec.  52,  sub-sec.  5,  which  empowered  the 
Court  to  make  declaratory  judgments,  whether  any  consequential 
relief  was  or  could  be  claimed  or  not,  covered  that  particular  case. 
Reference  was  also  made  to  high  American  authorities  to  shew 
“that  that  part  of  the  common  law  of  England  which  renders 
a marriage  absolutely  void,  when  either  of  the  parties  had  not 
the  legal  capacity  to  contract  matrimony,  or  where  there  was, 
in  fact,  no  legal  consent  by  one  of  two  parties  . . . was  un- 

doubtedly brought  to”  America  “and  formed  part  of  the  com- 
mon law  of  the  colony.  In  such  cases  . . . for  all  the  sub- 
stantial purposes  of  justice,  the  Courts  of  common  law  and  of 
equity  in  England  had  concurrent  jurisdiction  with  the  ecclesi- 
astical Courts.  Although  the  other  Courts  yielded  to  the 
‘Courts  Christian’  the  exclusive  jurisdiction  to  declare  the 
nullity  of  the  marriage  by  a direct  proceeding  between  the  par- 
ties, it  was  rather  on  the  ground  of  convenience  than  from  want 
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of  power  in  the  Court  of  Chancery  to  grant  similar  relief  to  the 
parties.” 

In  T — V.  B — (1907),  15  O.L.R.  224,  Lawless  v.  Chamberlain 
was  distinguished.  In  T — • v.  B — it  was  sought  to  have  a marriage 
declared  null  and  void  on  the  ground  of  impotence  of  the  de- 
fendant, and  the  Chancellor  held  that  the  Court  had  no  juris- 
diction. He  observes:  ‘Ht  is  a novel  attempt  to  enlarge  the 
jurisdiction  in  a case  where  the  parties  are  of  age,  competent  to 
contract,  and  have  contracted  to  enter  into  the  relationship  of 
husband  and  wife,  and  have  lived  in  marital  companionship 
for  over  a year.”  The  distinction  drawn  by  the  Chancellor  is 
that  in  the  one  case  the  marriage  was  void  ab  initio,  in  the  other 
voidable  only. 

In  Menzies  v.  Farnon  (1909),  18  O.L.R.  174,  the  question 
was  somewhat  discussed.  There  the  jurisdiction  was  invoked 
under  R.S.O.  1897,  ch.  162,  sec.  31,  as  amended  by  7 Edw.  VII. 
ch.  23,  sec.  8.  That  does  not  throw  much  light  upon  the  pre- 
sent case. 

In  May  v.  May  (1910),  2 O.W.N.  68,*  the  plaintiff  alleged 
that  the  defendant  was  a brother  of  her  first  husband,  and  that 
in  procuring  the  license  for  the  marriage  at  Toronto,  the  defen- 
dant made  affidavit  that  the  plaintiff  was  a spinster,  and  she 
asked  for  judgment  declaring  void  her  marriage  to  the  defen- 
dant. Latchford,  J.,  in  his  judgment,  says:  ‘‘The  decision  of 
my  Lord  the  Chancellor  in  Lawless  v.  Chamberlain,  18  O.R.  296, 
that  the  Court  has  jurisdiction  to  try  a matrimonial  case  of 
this  kind,  and  declare  a marriage  null,  is  binding  on  me,  and 
the  only  question  I am  called  upon  to  determine  is  whether  the 
plaintiff  has  made  o.ut  a case  entitling  her  to  the  relief  claimed.  ’ ’ 
The  case  in  15  O.L.R.  224  does  not  appear  to  have  been  brought 
to  his  attention. 

In  Hancock  v.  Peaty  (1867),  L.R.  1 P.  & D.  335,  a marriage 
was  declared  null  and  void  on  the  ground  of  insanity.  The  Judge 
Ordinary  stated  the  law  to  be  clear  and  without  difficulty,  quot- 
ing the  judgment  of  Lord  Stoivell  in  Turner  v.  Meyers  (1808),  1 

*The  judgment  of  Latchford,  J.,  in  May  v.  May  is  now  reported  in 
22  O.L.E.  559,  along  with  the  judgment  of  a Divisional  Court  in  the  same 
case,  affirming  in  the  result  the  judgment  of  Latchford,  J.,  upon  the 
ground  that  the  Court  had  no  jurisdiction  to  entertain  the  action. 
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Hagg.  Cons.  414,  where  he  says:  ‘‘It  rests  upon  the  simple  pro- 
position that  marriage  is  a contract,  as  well  as  a religious  vow, 
and,  like  other  contracts,  will  he  invalidated  by  the  want  of 
consent  of  capable  persons.”  He  then  proceeds:  “And  it  may 
surely  be  added  that  if  any  contract  more  than  another  is  cap- 
able of  being  invalidated  on  the  ground  of  the  insanity  of  either 
of  the  contracting  parties,  it  should  be  the  contract  of  marriage,, 
an  act  by  which  the  parties  bind  their  property  and  their  per- 
sons for  the  rest  of  their  lives.” 

In  A.  V.  B.  (1868),  L.R.  1 P.  & D.  559,  561,  Sir  J.  P.  Wilde 
says:  “The  distinction  between  ‘void’  and  ‘voidable’  is  not  a 
mere  refinement,  but  expresses  a real  difference  in  substance.” 
In  McQueen’s  Husband  and  Wife,  4th  ed.,  p.  208,  a marriage 
is  declared  to  be  void  ah  initio  if  the  parties  affecting  to  enter 
into  the  contract  are  under  disabilities  which  prevent  them  from 
entering  into  the  contract  at  all.  “The  marriage  of  a lunatic, 
unless  contracted  in  a lucid  interval,  is  null  and  void.”  Refer- 
ence is  made  to  Browning  v.  Beane  (1812),  2 Phillim.  69.  In 
this  case  administration  was  refused  to  the  husband,  upon  the 
ground  that  at  the  time  of  the  marriage  the  deceased  was  incap- 
able from  mental  deficiency  to  contract  a marriage.  Sir  John 
Nicholl  says:  “Upon  the  law  of  the  case  there  is  little  ques- 
tion ; and,  without  going  back  to  ancient  authorities,  it  may  be 
sufficient  to  state  what  Mr.  Justice  Blackstone  says  on  this  sub- 
ject: ‘A  fourth  incapacity  is  want  of  reason;  without  a com- 
petent share  of  which,  as  no  others,  so  neither  can  the  matri- 
monial contract  be  valid.  It  was  formerly  adjudged  that  the 
issue  of  an  idiot  was  legitimate,  and,  consequently,  that  his  mar- 
riage was  valid.  A strange  determination ! since  consent  is 
absolutely  requisite  to  matrimony;  and  neither  idiots,  nor  luna- 
tics, are  capable  of  consenting  to  anything;  and,  therefore,  the 
civil  law  judged  much  more  sensibly,  when  it  made  such  depriva- 
tions of  reason  a previous  impediment,  though  not  a cause  of 
divorce  if  they  happened  after  marriage.  And  modern  resolutions 
have  adhered  to  the  reason  of  the  civil  law,  by  determining  that 
the  marriage  of  a lunatic,  not  being  in  a lucid  interval,  was  ab- 
solutely void.’  Here  then  the  law,  and  the  good  sense  of  the 
law,  are  clearly  laid  down;  want  of  reason  must,  of  course,  in- 
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validate  a contract,  and  the  most  important  contract  of  life,  the 
very  essence  of  which  is  consent.  It  is  not  material  whether  the 
want  of  consent  arises  from  idiocy  or  lunacy  or  from  both 
combined.  ...  If  the  incapacity  be  such,  arising  from  either 
or  both  causes,  that  the  party  is  incapable  of  understanding  the 
nature  of  the  contract  itself,  and  incapable,  from  mental  imbeci- 
lity, to  take  care  of  his  or  her  own  person  and  property,  such 
individual  cannot  dispose  of  her  person  and  property  by  the 
matrimonial  contract,  any  more  than  by  any  other  contract.” 

The  burden  of  shewing  insanity  at  the  time  of  marriage  lies 
upon  the  party  asserting  it:  Durham  v.  Durham  (1885),  10 
P.D.  80.  Sir  J.  Hannen  in  that  case  said:  '‘The  mind  of  one  of 
the  parties  may  be  incapable  of  understanding  the  language  used, 
but  may  yet  be  affected  by  such  delusions,  or  other  symptoms  of 
insanity,  as  may  satisfy  the  tribunal  that  there  was  not  a real 
appreciation  of  the  engagement  apparently  entered  into.” 
After  pointing  out  that  she  had  now  become  manifestly  in- 
sane, he  proceeds : " I must  look  at  the  nature  of  that  insanity, 
and  form  an  opinion  from  the  general  history  of  the  case, 
whether  it  is  recent  or  sudden  in  its  inception,  or  whether  it  has 
been  of  slow  growth,  and  whether  it  had  begun  before  the  mar- 
riage and  had  by  that  time  reached  a stage  which  incapacitated 
the  respondent  from  entering  into  the  contract  of  marriage.” 
See  also  Cannon  v.  Smalley  (1885),  10  P.D.  96;  Cooper  v.  Crane, 
[1891]  P.  369;  and  Bartlett  v.  Rice  (1894),  72  L.T.R.  122,  where 
a question  of  consent  is  considered,  and  where  the  President  of 
the  Court  points  out  that,  if  the  case  had  been  a more  recent  one, 
he  should  have  liked  to  see  the  Registrar  and  the  witnesses  who 
signed  the  register. 

in  the  present  case  neither  the  coloured  minister  who  per- 
formed the  ceremony,  nor  the  witnesses,  one  of  whom  kept  and 
the  other  was  an  inmate  of  a house  of  ill-fame,  from  which  the 
plaintiff  went  to  be  married,  were  called  as  witnesses. 

In  Ford  v.  Stier,  [1896]  P.  1,  the  petitioner,  a girl  of  seven- 
teen, went  through  a ceremony  of  marriage  in  church,  by  license. 
On  the  day  of  the  ceremony  her  mother  took  her  for  a drive ; they 
alighted  at  the  church,  where  they  found  the  respondent,  who 
told  her  she  was  to  do  as  her  mother  bade  her.  Acting  under  her 
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mother’s  influence,  she  went  through  the  ceremony,  which  her 
mother  told  her  was  only  betrothal.  She  had  never  read  the 
marriage  service  nor  seen  a wedding.  She  threw  away  the  wed- 
ding ring  outside  the  church,  and  never  again  saw  the  respon- 
dent. The  Court  came  to  the  conclusion  that  the  petitioner 
was  not  a free  agent,  that  she  went  through  the  ceremony  with 
the  respondent  under  duress  exercised  by  her  mother,  acting 
in  concert  with  the  respondent,  and  the  marriage  was  annulled. 

In  A.  V.  R.,  L.R.  1 P.  & D.  559,  Sir  J.  P.  Wilde  says  (p.  561)  : 
“The  various  restrictions  on  marriage,  such  as  a prior  existing 
marriage,  insanity,  illegality  under  the  Marriage  Acts,  illegality 
under  the  Royal  Marriage  Act,  and,  since  Lord  Lyndhurst’s  Act, 
consanguinity  or  affinity,  all  these  matters,  when  they  arise  inci- 
dentally in  the  temporal  Courts,  have  in  modern  times  been 
there  dealt  with  for  the  purposes  of  the  suit  in  which  they  have 
arisen.  In  older  times  all  questions  of  marriage  were  relegated 
to  the  ecclesiastical  authorities.  . . . The  gradual  declension 

of  spiritual  authority  in  matters  temporal  has  brought  it  about 
that  all  questions  as  to  the  intrinsic  validity  of  a marriage,  if 
arising  collaterally  in  a suit  instituted  for  other  objects,  are 
determined  in  any  of  the  temporal  Courts  in  which  they  may 
chance  to  arise.  Though  at  the  same  time  a suit  for  the  pur- 
pose of  obtaining  a deflnitive  decree  declaring  a marriage  void 
which  should  be  universally  binding,  and  which  should  ascertain 
and  determine  the  status  of  the  parties  once  for  all,  has,  from 
all  time  up  to  the  present,  been  maintainable  in  the  ecclesiastical 
Courts  or  the  Divorce  Court  alone.” 

The  jurisdiction  of  the  High  Court  is  defined  by  R.S.O. 
1897,  ch.  51,  secs.  25  to  48,  inclusive.  I think  it  clear  that  juris- 
diction to  decide  this  question  is  not  found  in  any  of  the  above 
sections.  Section  57,  sub-sec.  5,  provides  that  “no  action  or 
proceeding  shall  be  open  to  objection  on  the  ground  that  a 
merely  declaratory  judgment  or  order  is  sought  thereby,  and 
the  Court  may  make  binding  declarations  of  right,  whether 
any  consequential  relief  is  or  could  be  claimed  or  not.” 

The  Lawless  case  would  favour  the  view  that  this  section 
gives  jurisdiction  to  grant  relief  in  a case  of  this  kind,  by  way 
of  declaratory  judgment.  This  section  is  the  same  as  the  Eng- 
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lish  0.  XXV.,  r.  5,  and  is  the  old  Chancery  General  Order  538,  oiute.  j. 

amended.  inn 

Reference  is  made  to  this  section  by  Ferguson,  J.,  in  Bunnell 

V.  Gordon  (1890),  20  O.R.  281.  The  authorities  are  collected  r. 

I? 

in  Holmested  & Langton’s  Judicature  Act,  3rd  ed.,  p.  49.  These 
cases  do  not,  however,  appear  to  decide  whether  or  not  the 
section  extends  to  a case  where  the  Court  had  not  prior  thereto 
jurisdiction.  That  question  is  raised  but  not  decided  in  a case 
of  Grand  Junction  Waterworks  Co.  v.  Hampton  Urban  District 


Council,  [1898]  2 Ch.  331,  where  Stirling,  J.,  after  referring 
to  the  Order  corresponding  to  the  section  above  quoted,  says: 
^^Now,  the  last  sentence  of  that  rule  is  expressed  in  the  very 
widest  terms.  It  is  said,  however,  that  these  wide  words  must 
be  read  with  some  limitation,  and  it  is  suggested  that  the  Court 
has  no  authority  notwithstanding  that  rule  to  make  a declar- 
ation in  a case  in  which  whether  before  or  after  the  Judicature 
Act  no  relief  could  be  given  by  the  Court.  I am  not  called  upon 
. . . to  decide  on  this  occasion  whether  any  such  limitation  is  to  be 
read  into  the  rule.  I am  not  satisfied  in  this  case  that  there  is 
an  entire  absence  of  jurisdiction  to  give  consequential  re- 
lief, at  all  events  in  the  present  state  of  authorities.” 

But  for  the  decision  in  the  Lawless  case,  and  having  regard 
to  the  adoption  of  the  section  from  the  old  Chancery  Order 
and  decisions  thereunder,  I should  have  thought  that  it  was  not 
intended  to  extend  the  jurisdiction  of  the  Court  except  in  the 
limited  sense  that  a declaratory  judgment  might  be  given  where 
the  Court  had  jurisdiction  in  the  subject-matter,  although  no 
further  relief  was  asked;  and  this  view,  it  appears  to  me,  has 
special  application  to  a case  affecting  the  validity  of  marriage. 
I should  rather  accept  the  view  of  the  case  already  referred  to 
in  15  O.L.R.  224,  where  the  Chancellor  says  (p.  226)  : “Juris- 
diction in  cases  of  nullity  and  other  matrimonial  difficulties, 
is  given  by  the  old  statute  law  in  Quebec  . . . but  no  such 

legislation  enables  the  Courts  of  this  Province  to  hold  suit  in 
cases  where  the  marriage  status  is  involved,  and  the  litigation 
is  really  in  rem,  dissolving  the  existence  of  the  existing  marital 
union.  The  only  forum  open  to  aggrieved  spouses  is  the  High 
Court  of  the  Dominion  Parliament,  to  which  body  the  right  ap- 
pertains.” 
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Having  regard  to  the  fact  that  both  of  these  decisions  are 
by  the  Chancellor,  and  that  my  brother  Latchford  followed  the 
hawless  case,  I think  I am  at  liberty  to  decide  this  question 
according  to  the  view  I entertain,  and  that  is,  that,  the  case  not 
being  within  the  provision  of  the  statute  above  quoted,  this 
Court  has  no  jurisdiction  to  decide  the  question  of  the  validity 
of  the  marriage.  As  a different  view  may  be  taken  by  another 
Court,  and  to  save  the  necessity  of  a reference  back,  I will  pro- 
ceed to  find  the  facts,  upon  the  evidence,  as  they  appear  to  me. 

The'  plaintiff  has  been  committed  to  the  Asylum  for 
the  Insane  in  Toronto,  after  the  examination  of  doctors  in 
the  usual  way,  and  has  been  there  incarcerated  since  December 
last. 

The  witnesses  called  were  the  father  and  next  friend  of  the 
plaintiff,  Thomas  Wylie;  the  family  physician;  and  Dr.  John 
H.  Stead,  the  assistant  physician  at  the  asylum.  Not  being  satis- 
fied with  this  evidence,  the  defendant.  Max  Birmen,  was  put  in 
the  box;  also  Inspector  Kennedy  and  Constable  Wilson;  and,  on 
my  suggestion.  Dr.  Clark,  superintendent  of  the  Asylum  for  the 
Insane  in  Toronto,  and  Dr.  Perry,  gaol  surgeon,  were  called. 
The  medical  gentlemen  who  gave  evidence  all  declared  that  the 
plaintiff  is,  and,  having  regard  to  the  nature  of  the  disease,  has 
been  for  many  years,  probably  from  birth,  of  unsound  mind  and 
a moral  imbecile. 

Her  father  is  a person  in  good  circumstances,  and,  so  far  as 
the  evidence  shews,  she  was  surrounded  with  comforts  and  sent 
to  school  in  the  usual  way.  Prom  a young  child,  she  was  incor- 
rigible and  untrustworthy,  although  apt  in  receiving  instruction 
at  school.  She  had  the  delusion  that  her  parents  and  the  family 
were  all  against  her,  and  she  ran  away  from  time  to  time. 

At  the  request  of  the  parents,  she  was  finally  sent  to  the 
House  of  Correction,  from  which  she  ran  away  on  two  occasions 
and  sought  the  lowest  and  most  vile  resorts  in  the  city.  It  was 
on  one  of  these  occasions  that  she  met  the  defendant, 
a recent  immigrant,  and  of  debased  habits.  It  appeared 
that,  without  any  previous  acquaintance,  she  went  with  him  to 
his  room  and  lived  there  for  some  two  or  three  weeks;  that  she 
went  from  there  to  another  house  of  low  repute  kept  by  coloured 
people,  and  there  consorted  with  persons  of  the  lowest  character ; 
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that  she  was  told  that,  if  she  married  this  man,  she  could  not  be 
sent  back  to  the  School  of  Correction,  where  she  had  been  de- 
tained. Her  whole  reason  given  why  she  did  not  wish  to  return 
there  was  that,  if  she  did,  she  would  have  her  hair  cut  off,  and 
that  she  would  rather  get  married  than  have  her  hair  cut  off. 
She  stated  herself  that  she  had  no  intention  of  living  with  the 
defendant,  when  she  married  him,  but,  partly’  to  avoid 
being  sent  back  to  the  school,  and  partly  from  fear  of  threats  of 
arrest,  she  consented  to  go  through  the  form  of  marriage.  She 
refused  to  go  with  the  defendant  after  marriage,  and  both  de- 
clared that  the  marriage  was  not  consummated. 

I think  that,  from  the  evidence,  I am  bound  to  find,  and  I do 
find,  that  the  plaintiff  is  now  a person  of  unsound  mind. 
I confess  that  I should  not  have  been  led  to  this  conclu- 
sion from  her  appearance  and  answers  to  questions  by  me  in 
Court.  She  answered  all  questions  intelligently,  and  the  im- 
pression that  her  examination  by  me  left  upon  my  mind  was, 
that,  while  she  had  no  sense  of  right  or  wrong  or  of  shame  for 
her  manner  of  life  or  for  what  she  had  done,  she  knew  well 
enough  that  she  was  going  through  the  ceremony  of  marriage, 
but  I do  not  think  that  she  appreciated  what  that  ceremony 
implied. 

From  the  evidence  of  the  medical  experts,  her  consort  with 
men  did  not  arise  from  sexual  desire,  but  she  did  what  she  did 
as  the  easiest  method  of  attaining  what  she  desired,  which  was 
to  be  free  from  the  control  of  the  school  and  of  her  parents. 
She  has,  in  short,  no  moral  sense,  although  she  talks  intelligently. 

I have  no  doubt  that  the  condition  in  which  she  now  is  repre- 
sents the  condition  in  which  she  was  at  the  time  that  the  marri- 
age ceremony  was  performed,  and  I find  as  a fact  that  she  is  and 
was  at  the  time  of  the  marriage  ceremony  of  unsound  mind. 

I may  say  that  I suggested  and  should  have  desired  that  the 
witnesses  and  the  coloured  minister  who  performed  the  ceremony 
should  have  been  produced  and  examined  in  Court.  This,  how- 
ever, was  not  done. 

The  case  is  a deplorable  one,  and  one  in  which  the  parents  of 
the  child  are  entitled  to  sympathy,  and  I regret  that,  having 
regard  to  the  view  I take  of  the  law,  I am  unable  to  grant  the 
relief  asked. 

The  action  is  dismissed. 
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[DIVISIONAL  COURT.] 

William  Hamilton  Manufacturing  Co.  v.  Hamilton  Steel 

AND  Iron  Co. 


Company — Winding-up — Action  hy  Company  in  Liquidation — Breach  of 
Contract  for  Sale  of  Goods — Non-delivery  of  Goods  Contracted  for — 
Independent  Monthly  Deliveries  under  Contract — Payment  not  Made 
for  Goods  Delivered — Right  to  Enforce  Contract  as  to  Part  not  De- 
livered— Effect  of  Insolvency  and  Liquidation  of  Pm'chaser-company. 

On  the  14th  June,  1906,  the  defendants,  in  writing,  agreed  to  sell  and, 
deliver  to  the  plaintiffs,  250  tons  of  pig  iron  at  $20.25  per  gross  ton, 
and  to  give  to  the  plaintiffs  the  option,  within  thirty  days  from  the 
date  of  the  agreement,  to  purchase  an  additional  quantity  of  250  tons, 
at  the  same  price.  Delivery  was  to  be  made  in  equal  monthly  propor- 
tions between  the  14th  June  and  the  31st  December,  1906;  the  terms  of 
payment  were,  “net  thirty  days;”  and  it  was  provided  that  “each 
month’s  delivery  is  to  be  treated  as  a separate  contract,  independent  of 
deliveries  of  other  months.”  The  plaintiffs,  within  the  thirty  days, 
accepted  the  option  for  the  additional  250  tons.  The  plaintiffs  received 
233  tons,  950  pounds,  of  the  iron,  in  quantities  delivered  from  time  to 
time  up  to  December,  1906.  On  the  5th  December,  1906,  the  plaintiffs 
owed  the  defendants  for  the  iron  delivered,  $3,884.26,  for  which  the 
defendants  drew  upon  the  plaintiffs  at  thirty  days.  The  draft  was 
accepted,  but  never  paid.  On  the  11th  December,  1906,  an  order  was 
made  declaring  that  the  plaintiffs,  an  incorporated  company,  were  in- 
solvent, and  directing  a winding-up:  — 

Held,  that  the  liquidators,  suing  in  the  name  of  the  plaintiffs,  were  not 
entitled  to  recover  damages  for  breach  of  the  agreement  by  the  refusal 
of  the  defendants  to  deliver  the  remainder  of  the  iron,  the  amount  due 
for  the  portion  delivered  not  having  been  paid  by  the  plaintiffs  or  the 
liquidators;  Riddell,  J.,  dissenting. 

Ex  p.  Chalmers  (1873),  L.R.  8 Ch.  289,  and  Ex  p.  Stapleton  (1879),  10 
Ch.D.  586,  followed. 

Judgment  of  Britton,  J.,  affirmed. 

Per  Boyd,  C.  : — The  liquidators  had  no  right  to  demand  future  deliveries 
without  paying  for  them  in  cash  and  also  paying  the  price  of  the  former 
deliveries.  The  clause  as  to  each  monthly  delivery  being  treated  as  a 
separate  contract  expressed  only  what  would  be  implied  in  every  contract 
containing  within  itself  a power  of  apportionment  as  to  delivery  and 
payment.  The  contract  related  to  the  whole  of  the  goods,  with  provi- 
sions for  severance  as  to  the  successive  deliveries,  which  did  not  control 
the  contract  as  a whole,  when  the  insolvency  of  the  plaintiffs  intervened, 
upon  which  a modification  of  their  rights  arose.  It  was  not  equitable  to 
leave  the  defendants  to  resort  to  such  dividend  as  they  might  get  in 
the  liquidation,  and  allow  the  liquidators  to  make  profit  out  of  the  un- 
fulfilled part  of  the  beneficial  contract. 

Per  Middleton,  J. : — Upon  the  liquidation  of  the  company  the  contract 
was  not  ipso  facto  at  an  end.  The  liquidators  had  the  right  to  accept  the 
contract  in  its  entirety  or  to  decline  to  do  so:  they  could  not  decline  to 
pay  for  the  goods  already  delivered  and  seek  to  compel  the  defendants 
to  deliver  further  instalments. 

Per  Riddell,  J. : — ^Time  was  of  the  essence  of  the  contract,  though  not  so 
expressed.  The  plaintiffs  were  entitled  to  so  much  of  500  tons  as  they 
might  send  specifications  for,  so  that  shipment  could  be  made  before  the 
31st  December,  1906,  and  to  no  more.  They  did  order  28  tons  forward  on 
the  15th  December,  which  would  enable  'a  shipment  to  be  made  before 
the  31st  December,  and  damages  should  be  awarded  for  that  breach  of 
contract.  The  facts  and  the  provisions  of  the  contract  distinguished 
the  case  from  Ex  p.  Chalmers  and  Ex  p.  Stapleton. 
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Action  for  damages  for  breach  of  a contract. 

May  11,  1910.  The  action  was  tried  at  Toronto  by  Britton, 
J.,  without  a jury. 

F.  B.  MacKelcan,  for  the  plaintiffs. 

G.  Lynch- 8 taunt  on,  K.C.,  and  F.  M orison,  for  the  defen- 
dants. 

July  8,  1910.  Britton,  J.  : — The  plaintiffs  carried  on  busi- 
ness at  Peterborough.  They  are  now  in  liquidation  under  the 
Winding-up  Act,  and  the  Trusts  and  Guarantee  Company  Limi- 
ted are  the  liquidators. 

The  plaintiffs  claim  $2,000  damages  for  breach  of  an  alleged 
agreement  by  the  defendants  to  sell  and  deliver  to  the  plaintiffs 
250  tons  of  No.  1 pig  iron  at  $20.25  per  gross  ton,  and  to  give 
to  the  plaintiffs  the  option,  within  thirty  days  from  the  date 
of  the  agreement,  to  purchase  an  additional  quantity  of  250  tons, 
at  the  same  price. 

The  first  agreement  is  dated  the  14th  June,  1906.  The  plain- 
tiffs assert  an  exercise  of  the  option  to  purchase  the  additional 
quantity. 

The  plaintiffs  admit  delivery  of  233  tons,  950  pounds,  and 
claim  damages  for  non-delivery  of.  266  tons,  1,050  pounds. 

There  was  a contract  between  these  parties  dated  the  24th 
February,  1906,  for  the  delivery  of  100  tons  of  pig  iron.  That 
has  nothing  to  do  with  the  present  action,  and  I refer  to  it  only 
because  some  of  the  correspondence  in  regard  to  delivery  has 
reference  to  a balance  of  pig  iron  on  that  contract. 

The  contracts  in  question  here  begin  with  the  14th  June,  1906. 

On  that  day  the  defendants  gave  to  the  plaintiffs  this  agree- 
ment : — 

“Memorandum  op  Sale. 

“Hamilton,  Canada,  14th  June,  1906. 

“The  Hamilton  Steel  and  Iron  Company  Limited  agrees 
to  sell  and  The  William  Hamilton  Manufacturing  Company 
of  Peterborough,  Ontario,  agrees  to  buy— 

‘ ‘ Quantity.  250  tons. 

“Material.  Pig  iron. 

“Specifications.  No.  1. 
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‘^Time  of  delivery.  Delivery,  in  equal  monthly  proportions 
between  above  date  and  December  31st,  1906. 

Place  of  delivery.  Car-load  rate  of  freight  allowed  to  Peter- 
borough. 

‘'Shipping  instructions.  To  follow. 

“Price.  $20.25  per  gross  ton. 

“Terms.  Net  30  days. 

“Remarks.  Buyers  to  have  an  option  for  an  additional  250 
tons  for  thirty  days  from  above  date  at  the  above  price. 

“Strikes,  differences  with  workmen,  accidents  to  machinery, 
or  other  contingencies,  beyond  the  control  of  the  seller,  shall 
excuse  delay  or  default  hereunder  by  seller,  due  or  partly  due 
to  such  causes. 

“Each  month’s  delivery  is  to  be  treated  as  a separate  con- 
tract, independent  of  deliveries  of  other  months. 

“Monthly  settlement  by  note  or  cheque. 

“Seller  gives  the  buyers  the  privilege  of  cancelling  any  one 
month’s  delivery,  if  such  delivery  is  delayed  more  than  thirty 
days  beyond  the  expiration  of  the  month  in  question,  provided 
buyers  notify  seller,  within  ten  days  after  the  expiration  of  the 
said  thirty  days’  delay,  of  their  desire  to  cancel.  If  not  cancel- 
led within  that  time,  it  is  understood  that  shipment  will  be  made 
as  soon  as  reasonably  possible  after  the  cause  of  delay  has  been 
removed.  All  specifications  are  to  be  sent  by  buyers  at  least 
fifteen  days  before  time  fixed  for  shipment. 

“The  Hamilton  Steel  and  Iron  Co.  Limited. 

“By  D.  D.  O’Conner,  Sales  Manager.” 

This  was  signed  by  the  defendants’  sales  manager,  but  was 
not  signed  by  any  one  on  behalf  of  the  plaintiffs. 

On  the  23rd  June,  1906,  the  plaintiffs  wrote  to  the  defen- 
dants as  follows  : — ■ 

“The  Hamilton  Steel  and  Iron  Co.,  Hamilton,  Out. 

“Dear  Sirs: — ^Referring  to  our  order  No.  A.  4548  of  June 
11,  we  would  say  that  we  will  take  advantage  of  the  option  for 
250  tons  more  of  this  No.  1 Hamilton  pig  iron  at  $20.25  per 
gross  ton  f.o.b.  cars  Peterborough.  Will  you,  therefore,  kindly 
increase  our  contract  to  read  500  tons  of  Hamilton  No.  1 iron? 

“Yours  truly, 

“The  Wm.  Hamilton  Meg.  Co.  Limited.” 
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It  will  be  seen  that  the  plaintifts  refer,  not  to  the  agreement 
of  the  14th  June,  but  to  an  order  A.  4548  of  the  11th  June. 

To  this  the  defendants  reply  on  the  25th  June,  sending  the 
contract  dated  the  25th  June,  1906,  signed  by  the  sales  manager. 
This  is  for  250  tons  of  pig  iron  at  $20.25  per  gross  ton,  and  is 
free  from  any  option.  It  is  complete  in  itself,  and  the  rights 
of  the  plaintiffs  under  it  must  be  determined.  The  plaintiffs 
admit  that  they  have  received  233  tons,  950  pounds,  under  the 
contract  of  the  14th  June,  or  under  both  contracts. 

Pig  iron  was  ordered  from  time  to  time  by  the  plaintiffs  and 
delivered  accordingly  by  the  defendants  down  to  December, 
1906.  On  the  5th  December,  1906,  the  plaintiffs  owed  to  the  de- 
fendants on  account  for  that  pig  iron  $3,884.26,  for  which 
amount  the  defendants  drew  upon  the  plaintiffs  at  30  days  after 
date,  and  the  plaintiffs  accepted  the  draft. 

That  draft  is  still  unpaid,  and  the  plaintiffs  apparently  owe 
to  the  defendants  that  amount,  with  interest,  on  account  of  the 
pig  iron  which  is  the  subject  of  the  contracts  mentioned. 

On  the  6th  December,  1906,  the  plaintiff  company  passed  a 
resolution  authorising  their  representative  to  admit  insolvency 
within  the  meaning  of  the  Winding-up  Act. 

On  the  11th  December,  1906,  an  order  was  made  declaring  the 
insolvency  of  the  plaintiff  company  and  ordering  that  it  be 
wound  up  under  the  provisions  of  the  Winding-up  Act  and 
amendments  thereto. 

On  the  7th  December,  1906,  the  defendants  wrote  to  the  plain- 
tiffs that  a car  of  iron  then  to  be  supplied  would  complete  the 
original  contract  of  250  tons. 

In  reply  to  this,  the  plaintiffs  wrote  on  the  11th  December 
that  there  would  be  250  tons  still  to  be  supplied  apart  from  the 
balance  on  the  first  contract,  referring  to  the  250  tons  mentioned 
on  second  contract.  There  was  not  apparently  any  dispute  on 
the  11th  December,  1906. 

By  an  order  of  the  Local  Master  at  Peterborough,  dated  the 
same  day,  11th  December,  the  Trusts  and  Guarantee  Company, 
liquidators,  were  authorised  and  directed  to  continue  the  busi- 
ness of  the  plaintiff,  and  it  was  directed  that  the  necessary 
funds  for  the  said  purpose  be  paid  by  the  liquidators  until  fur- 
ther directed  by  the  said  Master. 
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On  the  15th  December  the  liquidators  wrote  to  the  defendants. 
This  was  the  first  letter  by  the  liquidators,  and  it  is  as  follows : — 
‘‘Dear  Sirs: — On  your  contract  for  pig  iron  with  the  Wm. 
Hamilton  Mfg.  Co.  you  have  still  to  supply  about  28  tons  of  No. 
1 iron.  Kindly  have  this  come  along  immediately,  and  very 
much  oblige,  also  let  us  know  by  return  mail  when  you  will  make 
shipment.  Also  name  us  your  best  price  for  one  hundred  tons 
of  this  No.  1 Hamilton  pig  iron. 

“Yours  truly, 

“The  Trusts  and  Guarantee  Co.  Limited,  Liquidators  op 
The  Wm.  Hamilton  Meg.  Co.  Limited, J.  C.  Smith.” 

On  the  20th  December,  the  liquidators  wrote  another  letter 
to  the  defendants,  as  follows: — ■ 

“Gentlemen: — We  beg  to  inform  you  that  we  will  require 
you  to  ship,  as  required  by  us,  the  balance  of  the  contract  of  500 
tons  of  pig  iron,  made  by  you  with  the  Wm.  Hamilton  Mfg.  Co. 
Limited.  Therefore,  you  will  kindly  ship  us,  without  delay,  two 
car-loads  of  Hamilton  No.  1 pig  iron  to  supply  on  this  contract. 

“For  any  further  information  which  you  require,  kindly  ad- 
dress Mr.  J.  J.  Warren,  manager  of  the  Trusts  & Guarantee 
Co.  Limited,  or  the  undersigned.” 

On  the  28th  Decmber,  the  liquidators  wrote  again : — 
“Dear  Sirs: — Please  advise  us  by  return  mail,  when  you 
will  be  in  a position  to  recommence  shipping  the  pig  iron  you 
have  on  order  for  us.  Your  prompt  reply  will  be  appreciated.” 
On  the  4th  January  the  liquidators  wrote: — ■ 

‘ ‘ Gentlemen  : — ^Will  you  kindly  let  us  know  by  return  of 
mail,  when  you  will  be  in  a position  to  recommence  shipment  of 
pig  iron,  and  very  much  oblige.” 

To  this  letter  the  defendants  wrote  in  reply  on  the  4th  Janu- 
ary, 1907 : — ■ 

‘ ‘ The  Trusts  & Guarantee  Co.  Ltd.,  Liquidators  of 

The  William  Hamilton  Mfg.  Co,,  Peterborough,  Out. 
“Gentlemen: — Referring  to  your  favour  asking  when  our 
furnace  will  be  again  in  operation,  or  when  we  will  be  in  a posi- 
tion to  resume  shipments  of  pig  iron  on  account  of  the  unfilled 
portion  of  your  contract,  beg  to  say  that  we  have  been  advised 
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that  we  are  not  obligated  to  ship  you  any  more  iron  on  account 
of  the  contract  referred  to,  on  account  of  your  non-compliance 
with  the  terms  of  payment  as  stipulated  in  the  said  contract. 

Consequently,  any  iron  you  may  wish  us  to  ship  hereafter 
will  have  to  be  considered  upon  the  basis  of  a new  arrangement. 

‘‘Trusting  you  will  recognise  the  justice  of  the  position  we 
take  in  this  matter,  we  are, 

“Yours  truly, 

“The  Hamilton  Steel  and  Iron  Co.  Limited, 
“per  D.  D.  O’Connor,  Sales  Manager.” 

The  solicitors  for  the  liquidators  wrote  to  the  defendants  on 
the  11th  January,  1907 : — 

“Hamilton  Steel  & Iron  Company  Limited,  Hamilton,  Ont. 

“Dear  Sirs: — Wm.  Hamilton  Mfg.  Co.  Ltd. 

“We  are  advised  by  the  Trusts  and  Guarantee  Company  Limi- 
ted, the  liquidators  of  the  William  Hamilton  Manufacturing 
Company  Limited,  that  you  decline  to  carry  out  your  contract 
for  the  supply  of  pig  iron,  upon  the  ground  that  payment  for 
some  of  the  iron  already  supplied  has  not  been  made. 

‘ ‘ The  position  which  the  liquidators  take  is,  that,  notwithstand- 
ing there  is  some  sum  due  to  you  for  iron  already  supplied,  the 
contract  is  still  in  force,  and  you,  as  well  as  the  estate,  are  bound 
by  it.  If  the  price  of  iron  had  gone  down,  you  would  have  been 
entitled  to  rank  against  the  estate  for  any  damages  which  you 
sustained  by  reason  of  the  non-performance  of  the  contract  by 
company. 

“The  liquidators  are  willing  and  desirous  of  accepting  the 
iron  under  the  contract,  and  will,  of  course,  pay  for  it  the  full 
contract-price.  AVhether  or  not  you  are  also  entitled  to  be  paid 
the  full  contract-price  for  the  iron  supplied  before  the  liquida- 
tion is  a question  which  will  have  to  be  disposed  of  by  the  Court. 
We  desire  to  notify  you,  on  behalf  of  the  liquidators,  that,  un- 
less you  supply  the  iron  in  accordance  with  the  contract,  they 
will  have  to  purchase  iron  elsewhere,  and  will  look  to  you  for 
damages  for  any  increase  in  price  which  they  are  called  upon  to 
pay.” 

And  again  on  the  15th  January: — 
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‘‘Dear  Sirs: — Be  William  Hamilton  Mfg.  Co. 

‘ ‘ We  have  had  no  reply  to  our  letter  to  you  of  the  12th  instant. 
Since  writing  you,  we  have  received  a copy  of  the  contract,  and 
we  find  that  it  contains  the  folowing  clause:  ‘Each  month’s 
delivery  is  to  be  treated  as  a separate  contract  independent  of 
the  deliveries  of  other  months.’  Therefore,  it  seems  to  be  quite 
clear  that  you  cannot  refuse  to  carry  out  your  contract  for  one 
month  on  account  of  failure  to  pay  any  amount  due  in  respect 
of  the  deliveries  of  preceding  months. 

“Yours  truly, 

“Bicknell,  Morine,  Bain,  & Strath y,  per  James  Bicknell,” 

On  the  16th  January,  the  defendants  wrote  declining  fur- 
ther to  recognise  the  contract  as  subsisting. 

On  the  22nd  January,  the  solicitors  wrote : — 

“Dear  Sirs: — The  William  Hamilton  Manufacturing  Co. 
Limited. 

“We  duly  received  your  letter  of  the  16th  instant,  and  we  note 
that  you  absolutely  refuse  to  perform  your  existing  contract, 
and  we  shall,  therefore,  have  to  hold  you  responsible  for  the 
damages  the  company  may  sustain. 

“We  have  written  for  particulars  of  the  amount  of  iron  which 
the  liquidators  will  require,  and  will  write  you  in  a day  or  two 
about  making  a new  contract  for  current  needs,  without  pre- 
judice to  the  rights  of  either  party  under  the  old  contract.” 

No  new  contract  was  made,  and  nothing  further  was  done 
until  the  20th  May,  1909,  when  this  action  was  commenced. 

The  sale  in  these  contracts  is  for  delivery  in  about  equal 
monthly  proportions  between  the  date  of  contract  “and  Dec- 
ember 31st,  1906.” 

Shipping  instructions  as  to  this  iron  were  to  follow.  The 
shipping  instructions  did  follow,  but  a perusal  of  the  correspon- 
dence will  shew  that  the  delivery  in  about  equal  monthly  pro- 
portions was  not  carefully  observed.  There  was  considerable 
give  and  take  between  the  parties,  each  endeavouring  to  accom- 
modate the  other. 

The  defendants  were  not  able  at  all  times  to  ship  iron  as 
fast  as  the  plaintiffs  required  it,  and,  on  the  other  hand,  the 
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plaintiffs  were  not  ready  to  pay,  and  the  defendants  were  ex- 
ceedingly lenient  about  exacting  pay,  but  no  damage  is  speci- 
fically claimed  nor  has  any  been  proved  by  reason  of  any 
delay  in  any  delivery  actually  made.  The  claim  is  for  refusal 
to  deliver. 

I do  not  find  anything  in  the  contract  or  in  the  correspon- 
dence to  extend  the  time  for  delivery. 

How  did  the  matter  stand  on  the  31st  December,  1906?  Up 
to  that  date  both  contracts  were  in  force.  After  that  date 
neither  was.  The  contract  was  a commercial  one,  a trade  con- 
tract in  reference  to  a material,  the  price  of  which  was  fluctua- 
ting; it  is  one  in  which  time  was  of  the  essence,  and  the  defen- 
dants were  not  bound  to  continue  it  open  for  delivery  after  the 
last  mentioned  date. 

The  plaintiffs  admit  that  they  received  233  tons,  950  pounds, 
of  iron,  and  the  defendants  have  not  proved  that  they  delivered 
any  more,  although  in  the  letter  of  the  7th  December  the  de- 
fendants speak  of  the  car  they  then  intended  to  ship  as  complet- 
ing the  contract  of  the  14th  June,  for  delivery  prior  to  the  31st 
December.  The  plaintiffs  do  not  dissent  from  that,  but,  in  their 
letter  of  the  7th  December,  call  attention  to  the  second  contract 
for  an  additional  250  tons. 

There  was  no  breach  of  contract  prior  to  the  11th  December, 
1906,  for  which  the  plaintiffs  are  entitled  to  sue. 

There  would  be  a right  of  action,  and  the  plaintiffs  would 
succeed  to  the  extent  of  recovering  damages  for  non-delivery 
after  the  11th  and  prior  to  the  31st  December,  1906,  were  it  not 
that  the  liquidators,  in  adopting  the  contract,  did  not  either 
tender  the  money  for  prior  deliveries  or  in  any  way  secure  the 
defendants  or  shew  them  that  future  deliveries  would  be  paid 
for.  The  authority  for  this  is  found  in  the  cases  of  Ex  p.  Chal- 
mers (1873),  L.R.  8 Ch.  289,  and  Ex  p.  Stapleton  (1879),  10 
Ch.  D.  586,  to  which  I will  refer  later. 

In  applying  these  cases,  I do  not  overlook  the  fact  that,  al- 
though the  plaintiffs  had  not  paid  for  prior  deliveries,  and  really 
owed  a large  sum  of  money,  they  were  technically  not  in  default, 
as  the  draft  of  the  defendants  had  been  accepted,  and  did  not 
mature  until  the  7th  January,  1907. 
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If  it  should  be  held  elsewhere  that  the  plaintiffs  are  entitled 
to  succeed  for  non-delivery  prior  to  the  31st  December,  1906,  the 
damages,  in  my  opinion,  would  be  only  to  the  extent  of  two  car- 
loads. 

The  largest  quantity  for  which  the  plaintiffs  sent  specifica- 
tions or  shipping  instructions  was  two  car-loads.  It  was  not 
shewn,  so  far  as  my  recollection  serves  me,  what  is  the  definition 
of  ‘‘car-load”  as  to  quantity;  but  the  average  quantity  on  the 
cars  delivered  by  the  defendants  and  accepted  by  the  plaintiffs 
was  22  tons,  1086  pounds.  Estimating  in  that  way,  the  defen- 
dants were  in  default,  roughly  speaking,  45  tons.  Possibly  only 
28  tons  were  really  required  or  could  be  used  to  advantage  be- 
fore the  end  of  the  year. 

There  were  specific  instructions  to  ship  two  car-loads,  which 
the  defendants,  apart  from  insolvency,  ought  to  have  shipped 
and  did  not  ship  on  or  before  the  31st  December. 

The  exact  loss  was  not  established,  but  it  was  approximately 
in  this  way;  the  total  difference  in  price  and  expenses  on  233 
1/2  tons  was  $1,248,  or  about  $5,35  a ton,  so  the  damages  on  45 
tons  would  be  $240.75. 

After  the  31st  December,  the  position  was  entirely  changed. 
During  December  the  conduct  of  the  plaintiffs  cannot  be  com- 
mended. In  the  correspondence  there  was  concealment  of  their 
financial  position  to  the  prejudice  of  the  defendants.  On  the 
5th  December,  only  the  day  before  the  resolution  was  passed  ad- 
mitting insolvency,  the  plaintiffs  asked  that  a draft  be  made  at 
thirty  days  for  the  amount  overdue  for  iron  delivered. 

After  the  resolution  was  passed,  and  before  there  was  formal 
notice  to  the  defendants  of  the  winding-up,  iron  was  urgently 
asked  for,  but  not  delivered.  The  defendants  were  entitled  to 
stand  upon  their  strict  legal  rights. 

I have  considered  the  question,  so  fully  argued,  as  to  whether 
or  not  the  defendants  were  relieved  from  further  delivery  by  the 
non-payment  by  the  plaintiff  for  the  iron  already  delivered. 

In  Withers  v.  Reynolds  (1831),  2 B.  & -Ad.  882,  Reynolds 
agreed  to  supply  Withers  with  straw,  three  loads  in  a fortnight, 
for  which  Withers  was  to  pay  35s.  per  load  for  each  load  de- 
livered on  his  premises.  After  delivery  for  some  time,  Withers 
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refused  to  pay  for  the  last  load,  contending  that  he  was  entitled 
to  keep  one  payment  in  arrear.  Held,  that  the  true  construction 
of  the  agreement  was  that  each  load  was  to  he  paid  for  on  deli- 
very, and  that,  upon  Withers  refusing  to  pay  for  the  last  load, 
Reynolds  was  not  obliged  to  deliver  more. 

Bloomer  v.  Bernstein  (1874),  L.R.  9 C.P.  588,  followed  and 
explained  Withers  v.  Reynolds,  and  the  explanation  material  to 
the  present  case  is  in  the  judgment  of  Lord  Coleridge,  C.J., 
where  it  is  stated  that  the  question  should  be,  did  such  a state  of 
things  exist  as  justified  the  defendants  in  believing  that  the 
plaintiffs  intended  to  put  an  end  to  the  contract? 

In  this  case  neither  the  plaintiffs  nor  the  liquidators  intended 
to  put  an  end  to  the  contract.  They  desired  to  keep  it  on  foot, 
but  at  the  same  time  they  did  not  pay,  and  the  liquidators  re- 
fused, unless  the  Court  would  compel  them,  to  pay  for  the  iron 
already  delivered. 

Then  follows  the  case  of  Mersey  Steel  and  Iron  Go.  v.  Naylor 
(1884),  9 App.  Cas.  434.  The  respondents  bought  from  the  ap- 
pellants 5,000  tons  of  steel,  to  be  delivered  1,000  tons  monthly, 
to  be  paid  for  within  three  days  after  receipt  of  shipping  docu- 
ments. The  appellants  delivered  the  January  instalment,  al- 
though not  in  time,  and  delivered  shipping  documents.  Just  be- 
fore payment  became  due,  a petition  was  presented  to  wind  up 
the  appellant  company.  The  respondents,  under  mistaken  advice 
of  a solicitor,  objected  to  pay  unless  the  company  obtained  the 
sanction  of  the  Court.  This  the  appellant  company  refused  to  do, 
and  gave  notice  to  the  respondents  that  they  would  consider  the 
refusal  to  pay  as  a breach  of  contract,  releasing  them  from  any 
further  obligations.  Then  an  order  was  obtained  to  wind  up  the 
appellant  company.  The  liquidator  brought  an  action  for  the 
price  of  the  steel  delivered,  and  the  respondents  counterclaimed 
for  damages  for  breach  of  contract.  Held,  that,  upon  the  true 
construction  of  the  contract,  payment  for  the  preceding  delivery 
was  not  a condition  to  the  right  to  claim  for  the  next  delivery; 
that  the  respondents,  by  postponing  payment  under  erroneous 
advice,  had  not  acted  so  as  to  shew  an  intention  to  repudiate 
the  contract,  or  so  as  to  release  the  company  from  further  per- 
formance. In  that  case  the  respondents  were  held  entitled  to  set 
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off  damages  for  non-delivery  against  the  payment  due  from  them, 
and  to  counterclaim  for  damages  in  the  action. 

Rhymney  R.W.  Co.  v.  Brecon  and  Merthyr  Tydfil  R.W.  Co. 
(1900),  83  L.T.N.'S.  111.  The  head-note  in  this  case  is:  ‘‘If 
there  is  a distinct  refusal  by  one  party  to  a contract  to  be 
bound  by  its  terms  in  the  future,  the  other  party  may 
treat  the  contract  as  at  an  end.  Short  of  such  a refusal,  the 
true  principle  to  be  deduced  from  all  the  cases  is  that  the  Court 
must  ascertain  whether  the  action  of  the  party  who  is  breaking 
the  contract  is  such  that  the  other  party  is  entitled  to  conclude 
that  the  former  no  longer  intends  to  be  bound  by  its  provisions.  ’ ’ 

The  case  of  Boyd  v.  Sidlivan  (1888),  15  O.R.  492,  was  relied 
upon  by  the  plaintiffs,  but  that  is  not  in  point,  as  there  the  pur- 
chaser was  not  compelled  to  pay  until  the  completion  of  the 
whole  contract. 

The  cases  cited  have  been  followed  by  others,  and  in  Corn- 
ivall  V.  Henson,  [1900]  2 Ch.  298,  the  principle  is  applied  in  the 
case  of  a contract  for  purchase  of  land  payable  by  instalments. 

The  conduct  of  the  purchaser  must  amount  to  a repudiation 
of  the  contract  in  order  to  justify  the  vendor  in  treating  the  con- 
tract as  abandoned.  The  law  is,  that  breach  of  one  stipulation 
in  the  contract  does  not  carry  with  it  an  intention  to  repudiate 
the  whole. 

In  this  case  the  liquidators  were  insisting  that  the  contract 
was  not  broken.  They  were  anxious  to  hold  the  defendants  to 
it.  Upon  the  cases  cited,  I must  hold  that  whatever  contract  sub- 
sisted was  not  repudiated  merely  by  the  non-payment  for  iron 
already  delivered  or  by  the  conduct  of  the  liquidators.  Then  the 
contract  must  be  dealt  with  as  subsisting.  Even  so,  the  liquida- 
tors, if  entitled  to  have  delivery  of  iron,  are  so  entitled  only  upon 
shewing  the  vendor  that  they  are  ready  to  pay  for  the  goods  to  be 
so  delivered. 

It  would  be  a most  unfortunate  thing  if,  in  addition  to  the 
loss  already  sustained  by  the  defendants  in  having  iron  to  the 
value  of  $3,884  received  and  used  by  the  plaintiffs,  the  defen- 
dants are  obliged  to  deliver  a further  quantity,  without  at  least 
having  it  shewn  that  the  iron  would  be  paid  for  on  delivery. 

Ex  p.  Chalmers,  L.R.  8 Ch.  289,  was  the  case  of  a sale 
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of  bleaching  powder,  to  be  delivered  30  tons  a month. 
The  November  instalment  delivered  had  not  been  paid 
for,  and  the  purchaser  became  insolvent  and  was  subsequently 
adjudicated  a bankrupt.  It  was  held  that  neither  the  non-pay- 
ment of  the  November  instalment  nor  the  bankruptcy  of  the 
purchaser  would  rescind  the  contract,  but  the  vendor  had  a right, 
after  the  declaration  of  insolvency,  to  refuse  to  deliver  any  more 
goods  till  the  price  both  of  the  November  and  December  instal- 
ments had  been  tendered  to  him.  It  was  also  held  that  a letter 
of  the  vendor  in  alleged  repudiation  of  the  contract  did  not 
excuse  the  trustee  of  the  purchaser’s  estate  from  tendering  the 
price  of  the  two  instalments  before  claiming  damages  for  non- 
delivery of  the  December  instalment. 

Again,  Ex  p.  Stapleton,  10  Dh.  D.  586:  ‘AVhere  the  pur- 
chaser of  goods  sold  on  credit  becomes  bankrupt  before  the  ven- 
dor has  parted  with  possession  of  the  goods,  the  trustee  in  the 
bankruptcy  has  a right  to  elect  to  complete  the  contract  by 
paying  the  agreed  price  in  cash,  within  a reasonable  time.  But, 
if  he  does  not  do  so,  the  vendor  is  entitled  to  treat  the  contract 
as  broken.” 

In  this  case  the  liquidators  never  paid  the  price  for  iron  de- 
livered, and  they  never  tendered  payment  for  either  the  iron 
delivered  or  undelivered  under  the  alleged  contract,  if  the  same 
was  still  subsisting. 

For  the  above  reasons,  I think  the  plaintiffs  are  not  entitled, 
to  recover  for  non-delivery  after  the  31st  December,  1906. 

It  was  objected  that  the  approval  of  the  Court  to  bringing 
this  action  was  not  shewn,  such  approval  being  required  by  the 
Winding-up  Act,  R.S.C.  1906,  ch.  144,  sec.  34.  Such  actions 
are  not  usually  brought  without  approval,  but,  as  there  has  been 
no  application  to  stay,  I do  not  feel  called  upon  to  express 
an  opinion.  It  is  not  an  issue  on  the  merits. 

The  defendants  also  object  that  the  business  carried  on  by  the 
liquidators  was  ultra  vires  under  the  Winding-up  Act,  and  that, 
even  if  the  defendants  were  guilty  of  breach  of  contract  in  fail- 
ing to  deliver,  the  plaintiffs  are  not  entitled  to  recover,  for  there 
were  no  damages  sustained. 

The  plaintiff  company  in  liquidation  retains  its  corporate 
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powers,  including  the  power  to  sue,  but  such  powers  must  be 
exercised  through  the  liquidator  under  the  authority  of  the 
Court.  The  liquidator  must  sue  in  his  own  name  when  he  acts 
as  representative  of  creditors  and  contributories,  and  in  the  name 
of  the  company  to  recover  either  its  debts  or  its  property : see 
Kent  V.  La  C ommiinaute  des  Soeurs  de  Charite  de  la  Providence, 
[1903]  A.C.  220. 

The  action  will  be  dismissed  with  costs. 


The  plaintiffs  appealed  from  the  judgment  of  Britton  J. 

February  12  and  13,  1911.  The  appeal  was  heard  by  a Divi- 
sional Court  composed  of  Boyd,  C.,  Riddell  and  Middleton,  JJ. 

F.  R.  MacKelcan,  for  the  plaintiffs.  As  there  was  a subsist- 
ing contract  between  the  parties,  there  was  no  duty  on  the  plain- 
tiffs or  the  liquidators  to  tender  the  money  for  prior  deliveries 
to  the  plaintiffs,  and  to  satisfy  the  defendants  that  future  de- 
liveries would  be  paid  for.  The  present  case  is  distinguishable 
from  Ex  p.  Chalmers,  L.R.  8 Ch.  289,  cited  by  the  learned 
trial  Judge,  in  that  here  each  month’s  delivery  is  to  be 
treated  as  a separate  contract,  independent  of  the  deliveries 
of  other  months:  Benjamin  on  Sale,  5th  ed.,  p.  826;  Merchant 
Banking  Co.  of  London  v.  Phoenix  Bessemer  Steel  Co.  (1877), 
5 Ch.  D.  205.  The  contract  in  the  present  case  is  a severable 
one:  Jackson  v.  Rotax  Mptor  and  Cycle  Co.,  [1910]  2 K.B.  937. 
Ex  p.  Stapleton,  10  Ch.  D.  586,  cited  by  the  learned 
trial  Judge,  is  also  different  from  this  case.  There,  no 
intimation  was  given  that  further  goods  wmuld  be  required  or 
paid  for.  'See  also  Blackburn  on  Sale,  3rd  ed.  (with  Canadian 
notes),  p.  481. 

G.  Lynch- St  aunt  on,  K.C.,  for  the  defendants.  The  liquida- 
tors had  no  right  to  seek  to  compel  the  vendors  to  deliver  further 
instalments  of  pig  iron  when  they  declined  to  pay  for  that  al- 
ready delivered:  Ex  p.  Chalmers,  L.R.  8 Ch.  289;  Ex  p.  Staple- 
ton,  10  Ch.  D.  586.  The  defendants  did  not  agree  to  accept  the 
credit  of  the  liquidators.  As  the  liquidators  did  not  carry  out 
the  contract,  the  liquidation  of  the  company  amounted  to  such 
a repudiation  of  the  contract  as  to  entitle  the  defendants  to  treat 
it  as  at  an  end:  Morgan  v.  Bain  (1874),  L.R.  10  D.P.  15. 
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MacKelcan,  in  reply.  There  was  no  abandonment  of  the 
contract  by  the  plaintiffs. 

February  18.  Boyd^  C.  : — In  Ex  p.  Chahners,  L.R.  8 
Oh.  289,  the  buyer  of  goods  on  credit  became  insolvent, 
with  one  instalment  of  goods  delivered  as  yet  unpaid ; his  liqui- 
dator was  held  to  have  no  right  to  demand  future  deliveries 
without  paying  for  them  in  cash  and  also  paying  the  price  of 
the  former  delivery.  The  contract  there  was  for  330  tons  of 
blasting  powder  at  8s.  6d.  per  cwt.,  to  be  delivered  30  tons  per 
month  from  February  to  December:  ‘‘payment  by  cash  in 
fourteen  days  from  date  of  each  delivery.” 

This  contract  was  for  250  tons  of  pig  iron  at  $20.25  per  ton, 
to  be  delivered  in  equal  monthly  proportions  between  June  and 
December,  payable  cash  in  thirty  daj^s.  This  is  in  form  the 
same  as  the  other;  but  this  further  under-printed  memorandum 
added,  “Each  monthly  delivery  is  to  be  treated  as  a separate 
contract,  independent  of  deliveries  of  other  months.  ’ ’ 

It  is  argued  that  this  latter  clause  is  a distinctive  difference 
which  removes  the  case  from  the  authority  of  Ex  p.  Chalmers. 
But  in  essence  it  only  expresses  what  would  be  implied  in  every 
contract  containing  within  itself  a power  of  apportionment  as 
to  delivery  and  payment.  The  contract  relates  to  the  whole  of 
the  goods,  with  provisions  for  severance  as  to  the  successive  de- 
liveries, which  do  not  control  the  contract  as  a whole  when  the 
insolvency  of  the  buyer  intervenes,  upon  which  a modification 
of  his  rights  arises. 

Each  delivery  is  to  be  treated  as  a separate  independent  con- 
tract, divisible  in  reference  to  each  delivery,  and,  when  payment 
for  cash  has  been  made  for  each  delivery,  as  to  so  much  of  the 
contract  it  may  be  regarded  as  actually  divided  from  the  re- 
mainder and  at  ah  end  by  complete  fulfilment.  But  this  is  not 
so,  and  there  is  no  severance  in  fact,  while  the  buyer  is  in  default 
as  to  payment  of  that  proportion.  Such  is  the  present  case,  so 
that  the  contract  is  still  to  be  regarded  as  entire.  This  condition 
applies  also  to  the  option  exercised  as  to  the  further  quantity  of 
250  tons,  which  was  exercised  upon  the  same  terms  and  is  in- 
corporated with  the  first  order.  The  matter  is  by  no  means  in 
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the  same  legal  state  as  if  there  had  been  separately  written  con- 
tracts as  to  each  portion ; for  there  would  not  be  then  one  con- 
tract for  the  whole. 

The  rules  of  fair  dealing  must  prevail  in  commercial  as  in 
other  concerns.  The  price  of  iron  has  risen,  and  the  liquidators, 
acting  for  the  body  of  creditors,  desire  to  take  the  benefit  of  the 
contract.  But  it  is  against  equity  to  allow  the  liquidators  to 
choose  the  good  part  and  ignore  the  just  claims  of  the  sellers 
to  be  paid  for  what  has  been  delivered.  It  is  not  equitable  to 
leave  the  sellers  to  resort  to  such  dividend  as  they  may  get  in 
liquidation,  and  allow  the  liquidators  to  make  profit  out  of 
the  unfulfilled  part  of  the  beneficial  contract. 

That  is  the  doctrine  which  I understand  is  potentially  en- 
forced in  Ex  p.  Chalmers  to  a contract  for  sale  by  instalments, 
and  it  is  a salutary  rule  which  has  been  well  applied  to  the  pre- 
sent case. 

The  judgment  in  appeal  should  be  affirmed  with  costs. 


Middleton,  J.  : — In  my  view,  this  appeal  must  be  dismissed. 
The  cases  establish  that  upon  the  liquidation  of  the  company  the 
contract  is  not  ipso  facto  at  an  end.  The  liquidators  have  the 
right  to  accept  the  contract  in  its  entirety,  or  they  have  the  right 
to  decline  to  do  so.  They  cannot  adopt  any  middle  course,  as 

here,  and  decline  to  pay  for  the  goods  already  delivered  and 

seek  to  compel  the  vendors  to  deliver  further  instalments.  If 
they  elect  to  accept  and  carry  out  the  contract,  they  are  com- 
pelled to  pay  the  price  under  the  contract ; the  vendors  may  have 
agreed  to  accept  the  credit  of  the  company,  but  they  have  not 

agreed  to  accept  the  credit  of  the  liquidators;  and,  as  the  com- 

pany has,  for  financial  purposes  at  any  rate,  ceased  to  exist,  the 
liquidators  are  entitled  to  continue  the  contract  only  upon  actual 
tender  of  the  price. 

If  the  liquidators  do  not  elect  to  continue  and  carry  out  the 
contract,  the  insolvency  and  liquidation  of  the  company  amount 
to  such  a repudiation  of  the  contract  by  the  purchasers  as  to  en- 
title the  vendors  to  treat  it  as  at  an  end. 

I cannot  quite  appreciate  the  meaning  of  the  clause  in  this 
contract  that  each  month’s  delivery  is  to  be  treated  as  a separate 
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contract.  This  must  refer  to  the  obligation  to  pay  for  instal- 
ments actually  delivered.  The  contract  is  one  and  entire;  this 
clause  was  probably  intended  to  make  it  plain  that,  notwithstand- 
ing this,  the  vendors  might  sue  for  the  price  of  iron  delivered  in 
any  month,  even  though  there  had  been  default  in  delivery  of 
a subsequent  month’s  instalment.  This  is  aided  by  the  clause 
providing  for  monthly  settlements  and  the  cancellation  of  any 
month’s  delivery  on  the  vendor’s  default. 

Upon  the  facts,  the  opposite  view  would  not  help  the  plain- 
tiffs. The  contract  was  dated  the  14th  June.  Some  38  tons  had 
been  delivered  between  the  14th  November  and  the  liquidation, 
and  the  order  for  the  remainder  was  within  that  month. 

The  dealings  between  the  parties  shewed  that  the  second  con- 
tract had  not  been  regarded  as  an  operative  and  existing  bargain. 
No  delivery  under  it  had  been  sought  or  made  prior  to  the  liqui- 
dation, and  a demand  for  the  delivery  of  the  whole  250  tons, 
made  a week  or  so  before  the  expiry  of  the  time  fixed,  instead 
of  in  monthly  instalments,  was  not  authorised. 
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Riddell,  J.  : — I agree  with  my  learned  brother  Britton  that 
the  non-payment  for  certain  instalments  does  not  entitle  the 
vendors  ipso  facto  to  declare  the  contract  void,  and  for  the 
reasons  given  by  him,  upon  the  authorities  cited. 

But  I cannot  agree  that  the  cases  of  Ex  p.  Chalmers,  L.R, 
8 Ch.  289,  and  Ex  p.  Stapleton,  10  Ch.  D.  586,  conclude  the 
plaintiffs  under  the  facts  of  this  case. 

Upon  the  evidence,  it  is  sufficiently  clear  that  before  the  15th 
December,  1906,  the  liquidators  had  made  it  clear  to  the  defen- 
dants that  any  future  deliveries  would  be  paid  for — and  that  the 
only  objection  on  the  part  of  the  defendants  was  that  payment  of 
the  previous  deliveries  was  not  guaranteed. 

This  fact  takes  the  present  case  quite  out  of  the  authority 
of  the  cases  mentioned — even  if  the  further  fact  be  not  considered, 
viz.,  that  “each  month’s  delivery  is  to  be  treated  as  a separate 
contract,  independent  of  deliveries  of  other  months.” 

Such  a contract  as  the  present  is,  however,  not  precisely  in 
the  same  position  as  a contract  for  specific  ascertained  chattels, 
in  which  case  time  is  not  as  a rule  (unless  so  expressed)  of  the 
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essence  of  the  contract.  It  may  well  be  that  time  is  of  the  es- 
sence of  the  contract  (even  though  not  so  expressed)  in  cases 
in  which  goods  are  to  be  manufactured  by  the  vendor,  or  ordered 
by  instalments,  etc.,  by  the  purchaser:  Bowes  v,  Shand  (1877), 
2 App.  Oas.  455,  at  p.  467;  Coddington  v.  Palceologo  (1867), 
L.R.  2 Ex.  193;  Calaminus  v.  Dowlais  Iron  Co.  (1878),  47  L.J. 
Q.B.  575.  And  more  especially  is  this  the  case  where  the  goods 
to  be  supplied  are  of  fluctuating  value,  as  pig  iron  notoriously  is. 

The  plaintiffs  were  entitled  to  so  much  of  500  tons  as  they 
might  send  speciflcations  for  so  that  shipment  could  be  made 
before  the  31st  December,  1906,  and  to  no  more. 

They  did  order  28  tons  forward  on  the  15th;  this  would 
enable  a shipment  to  be  made  before  the  31st  December,  and  dam- 
ages should  be  awarded  for  that  breach  of  contract. 

The  order  of  the  20th  December  was  too  late,  as  were  all  the 
other  orders. 

The  damages  may  well  be  placed  at  $4.75  per  ton,  in  all 
$133,  for  which  sum  judgment  should  be  entered  without  costs 
here  or  below. 


Appeal  dismissed;  Riddell,  J.,  dissenting. 
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[DIVISIONAL  COURT.] 

Murray  v.  McKenzie. 

Infant — Gift  of  Chattels — Voidable  Gift — Repudiation  after  Majority — Ac- 
tion for  Return — Delay  in  Bringing — Absence  of  Change  in  Donee’s 
Position — Transfer  of  Bonds — Order  of  Surrogate  Court  Judge — Re- 
lease of  Executrix — Failure  to  Set  aside — Divided  Success — Costs. 

The  gift  of  an  infant  is  not  void  but  voidable;  the  infant  maj"  ratify  the 
gift  after  majority;  and  he  may  do  so  without  ^any  positive  act;  length 
of  time  may  be  sufficient,  or  it  may  be  otherwise  made  to  appear  that 
tliere  was  a fixed,  deliberate,  and  unbiassed  determination  that  the  trans- 
action should  not  be  impeached;  but,  when  the  infant  has  derived  no 
benefit  from  what  has  been  done,  and  the  position  of  the  donee  has  not 
been  affected  by  delay,  the  donor,  come  of  age,  may  repudiate  after  a 
very  considerable  time ; and  what  is  a reasonable  time  is  a question, 
upon  the  facts,  for  the  opinion  of  the  Court. 

Taylor  v.  Johnston  (1882),  19  Ch.D.  603,  discussed. 

The  phuntiff,  when  19  years  of  age,  made  a gift  of  jewellery  which  had 
been  bequeathed  to  him  by  his  adopted  mother,  to  the  defendant,  the 
executrix  of  the  mother,  with  whom  he  was  living,  and  under  whose 
control  he  was  said  to  be.  He  came  of  age  in  1906,  and  soon  afterwards 

asked  for  a return  of  the  jewellery;  in  November,  1909,  he  had  a letter 

written  to  the  defendant,  demanding  it;  and  brought  this  action  in 
December,  1909,  to  compel  the  return  and  for  other  relief.  The  defendant 
had  not  changed  her  position  or  suffered  any  disadvantage  by  the  de- 
lay : — 

Held,  that  the  plaintiff,  notwithstanding  the  delay,  was  entitled  to  suc- 
ceed upon  his  claim  for  the  jewellery,  and  with  costs;  but  that,  upon 
the  evidence,  he  failed  in  respect  of  his  other  claims,  viz.,  to  set  aside 
an  order  made  by  a Surrogate  Court  Judge  upon  an  audit  of  the  de- 
fendant’s accounts  as  executrix  and  a release  executed  by  him,  and  to 

set  aside  a transfer  of  certain  bonds;  and,  success  being  thus  divided, 
that  there  should  be  no  costs  to  either  party. 

Judgment  of  Sutherland,  J.,  varied. 

Action  for  an  account,  the  return  of  certain  jewellery  given 
by  the  plantiff,  while  an  infant,  to  the  defendant,  who  was  his 
adopted  mother’s  executrix,  to  set  aside  a transfer  of  certain 
bonds,  and  for  other,  relief. 

November  15,  1910.  The  action  was  tried  at  Toronto  before 
Sutherland,  J.,  without  a jury. 

S.  H.  Bradford,  K.C.,  for  the  plaintiff. 

IT.  R.  Smyth,  K.C.,  for  the  defendant. 

November  26,  1910.  Sutherland,  J. : — This  action  arises 
out  of  the  will  of  Barbara  Murray,  deceased,  dated  the  4th 
]\ray,  1904,  under  which  the  plaintiff',  a son  or  adopted  son  of  the 
testatrix,  and  the  defendant,  her  niece,  were  entitled  to  certain 
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bequests.  Mrs.  Murray  died  on  the  8th  June,  1904.  In  her 

will  the  defendant  and  one  M.  P.  Vandervoort,  a soli- 
citor, were  named  as  executors,  but,  the  latter  “having  renoun- 
ced his  right”  thereto,  letters  probate  were  issued  <to  the  former 
out  of  the  Surrogate  Court  of  the  County  of  York  on  the  14th 
July,  1904. 

The  estate  consisted  of  personal  property  only,  and,  roughly 
speaking,  was  about  $8,000  in  value,  comprising  certain  securi- 
ties and  moneys  amounting  approximately  to  $5,500,  and  jewel- 
lery, etc.,  inventoried,  apparently,  at  $1,000,  and  some  Petawawa 
Power  Company’s  bonds,  valued  at  $1,500. 

Under  clauses  4 and  5 of  the  will,  portions  of  the  jewellery, 
etc.,-  were  bequeathed  to  the  defendant  and  her  children ; under 
clauses  6,  7,  8,  and  9 other  portions  to  other  legatees ; and,  under 
clause  10,  other  portions  to  the  plaintiff.  Under  clause  11,  the 
trustees  were  to  divide  all  the  estate  and  effects  not  disposed  of 
under  the  previous  clauses  of  the  will  between  the  plaintiff  and 
the  defendant  “share  and  share  alike.”  Under  clause  12,  in  case 
the  plaintiff  were  to  predecease  the  testatrix  without  having  mar- 
ried, his  share  under  the  will  was  to  go  to  the  children  of  the  de- 
fendant. 

The  relations  between  the  testatrix  and  the  defendant  were 
apparently  most  friendly.  The  latter  says  that  she  charged 
neither  the  testatrix  nor  the  plaintiff  anything  for  board  during 
the  period  they  had  been  living  with  her  prior  to  the  death  of 
the  former.  It  is  said,  on  the  other  hand,  that  in  her  lifetime  the 
testatrix  made  some  presents  to  the  defendant,  and  a piano  is 
mentioned  in  this  connection. 

For  considerably  more  than  a year  before  the  death  of  the 
testatrix,  she  and  the  plaintiff  had  been  living  at  the  house  of 
the  defendant,  and  shortly  before  her  death  the  testatrix  was  re- 
moved to  the  hospital  where  she  died.  At  the  time  of  her  death, 
the  plaintiff  was  apparently  almost  19  years  of  age,  having 
been  born  on  the  19th  June,  1885,  and  the  defendant  at  that  time 
was  about  30  years  old.  The  plaintiff  continued  to  reside  at  the 
defendant’s  house  for  almost  two  years  after  the  death  of  the 
testatrix,  with  the  exception  of  a short  time  when  he  was  ab- 
sent. 
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The  ‘plaintiff  alleges  that  the  defendant  is  an  astute  and  cap- 
able business  woman,  and,  after  the  decease  of  the  testatrix,  ac- 
quired an  influence  over  him.  As  the  result  of  this,  and  during 
the  years  1904-5,  he  says  that,  at  the  request  of  the  defendant, 
he  ‘‘gave  and  delivered”  to  her  the  goods,  chattels,  and  jewellery 
mentioned  in  the  10th  paragraph  of  the  will  already  referred 
to,  and  she  has  neglected  and  refused  to  deliver  up  or  return 
the  same  to  him,  though  requested  to  do  so.  He  alleges  further 
that  the  said  chattel  property  was  so  delivered  by  him  to  the 
defendant  without  any  consideration  therefor,  without  his  hav- 
ing any  independent  advice  or  any  knowledge  of  their  value 
and  worth,  while  he  was  still  a minor,  and  while  the  defendant 
was  still  “trustee  in  the  administration  of  said  goods,  chattels, 
and  jewellery.” 

The  plaintiff  further  alleges  that  in  or  about  the  year  1906, 
while  the  defendant  was  acting  as  trustee  for  him,  and  during  the 
time  she  was  his  confldential  adviser,  the  defendant  induced 
the  plaintiff  to  transfer  and  release  to  her  his  interest  in  the 
bonds  and  stocks  of  the  Petawawa  Power  Company  for  a pre- 
tended indebtedness  due  the  defendant  by  the  plaintiff  of  $30 
or  thereabouts,  and  the  payment  of  $50  in  cash.  He  adds  that, 
at  the  time  of  the  said  transfer  and  release,  he  was  in  ‘ ‘ distressed 
circumstances”  and  ignorant  of  the  value  or  worth  of  said 
stock  and  bonds,  which  were  represented  by  the  defendant  as 
being  practically  valueless,  and  that  he  executed  such  release 
without  any  adequate  consideration  therefor,  and  without  inde- 
pendent advice. 

It  appears  that  on  the  21st  June,  1906,  a few  days  after  the 
plaintiff  became  of  age,  the  defendant’s  accounts  as  executrix 
of  the  said  estate  were  “taken,  audited  and  passed”  by  F.  M. 
Morson,  Esquire,  Judge  of  the  Surrogate  Court  of  the  County 
of  York,  and  an  order  to  that  effect  was  made  by  him  on  that 
date. 

On  the  following  day  a written  document,  in  the  nature  of  a 
release  by  the  plaintiff  to  the  defendant  as  executrix  of  the  estate 
of  Barbara  Murray  “from  all  and  any  claims”  he  might  have 
as  against  the  said  estate,  was  signed  by  the  plaintiff. 

The  plaintiff  asks  in  his  statement  of  claim  that  the  said 
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order  of  the  Surrogate  Court  Judge  and  the  said  release  be  set 
aside;  that  the  transfer  and  release  of  the  Petawawa  bonds  be 
set  aside;  that  a return  and  delivery  of  the  jewellery,  etc.,  be 
ordered,  and  an  account  of  all  dealings  by  the  defendant  with 
the  said  estate. 

The  defendant,  in  answer  to  the  action,  pleads,  first,  that  she 
delivered  to  the  plaintiff  on  or  about  the  19th  January,  1904, 
all  the  jewellery  in  question  and  obtained  from  him  an  acknow- 
ledgment under  seal  to  that  effect.  This  is  produced.  Of 
course,  at  this  time  the  plaintiff  was  not  of  age.  He  ratified  it 
in  effect,  however,  after  attaining  his  majority.  She  further 
pleads  as  to  the  said  articles  of  jewellery,  etc.,  that  they  were 
not  redelivered  to  or  handed  to  her,  and,  if  any  of  them  were, 
that  they  were  handed  or  given  to  her  for  valuable  consideration. 

At  the  trial  no  attempt  was  made  on  the  part  of  the  defen- 
dant to  support  the  allegation  that  any  valuable  consideration 
had  been  given  by  her  to  the  plaintiff  for  any  jewellery,  etc., 
that  she  received  from  the  defendant,  and  still  has.  On 
the  other  hand,  by  her  counsel  during  the  trial,  the  defendant 
stated  that,  whatever  the  judgment  might  be  in  the  action,  she 
proposed  to  hand  back  to  the  plaintiff  certain  of  the  said  jewel- 
lery, etc.,  now  in  her  possession.  She  states  that  he  gave  her 
these  things  voluntarily  and  without  any  undue  or  improper  in- 
fluence on  her  part,  but,  as  he  rued  the  gift,  she  is  willing  to 
return  them. 

The  defendant  also  claims  in  her  statement  of  defence  the 
benefit  of  a memorandum  signed  by  the  plaintiff  and  indorsed 
on  the  accounts  which  were  audited  by  the  Surrogate  Judge  as 
aforesaid,  dated  the  21st  June,  1906,  and  to  the  effect  that  he 
approved  the  accounts  in  every  way,  both  as  to  receipts  and  dis- 
bursements. She  also  claims  the  benefit  of  the  said  audit  order 
of  the  25th  June,  1906. 

The  defendant  further  says  that,  subsequent  to  the  said 
last  mentioned  date,  she  advanced  to  the  plaintiff,  at  his  request, 
moneys  of  her  own,  at  various  times  and  in  various  sums,  which, 
with  the  balance  of  $42.18  found  due  by  the  plaintiff  to  her  on 
the  completion  of  the  said  audit,  amounted  in  or  about  the 
month  of  March,  1907,  to  the  sum  of  $260,  or  thereabouts. 
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The  defendant  also  says  that,  at  this  time,  the  plaintiff 
voluntarily  came  to  her  and  offered  to  sell  and  transfer  to  her 
his  undivided  one-half  interest  in  the  said  Petawawa  Power  Com- 
pany’s  bonds,  in  consideration  of  the  cancellation  of  the  said  in- 
debtedness, and  a cash  sum  of  $50. 

It  appears  that,  when  the  said  audit  was  completed,  the 
understanding  between  the  parties  was  that  the  Petawawa  Power 
Company’s  bonds,  which  were  then  the  only  undistributed  asset 
of  the  estate,  should  be  held  by  the  defendant  ‘‘in  trust  equally 
for  herself  and  the  plaintiff.”  The  defendant  testifies  that  in  or 
about  February,  1908,  agreeable  to  the  request  of  the  plaintiff, 
she  gave  him  not  $50,  but  $60  in  cash,  and  the  plaintiff’s  I.O.U. 
for  the  $260,  and  received  from  him  a transfer  of  his  one-half 
interest  in  the  said  bonds.  She  says  that,  at  the  time,  a docu- 
ment evidencing  this  transaction  was  made  out  by  the  plaintiff 
and  signed  by  him.  This  document,  she  says,  she  apparently 
mislaid  and  is  unable  to  find.  She  says,  moreover,  that  the  Peta- 
wawa bonds  had  been  considered  by  both  parties  as  of  little  or 
no  value,  and  that  she  had  tried  ineffectually,  before  the  sale 
by  the  plaintiff  to  her  of  his  interest  therein,  and  afterwards, 
to  sell  them,  and  that  it  was  not  until  the  year  1909  that,  through 
the  instrumentality  of  a solicitor,  and  at  considerable  expense, 
she  did  sell  them  so  as  to  net  the  sum  of  $1,000. 

The  defendant  also  pleads  that,  if  the  plaintiff  ever  had  any 
right  of  action  against  her  in  respect  of  the  moneys  complained 
of,  he  has,  by  his  laches,  precluded  himself  from  making  any 
claim  therefor. 

The  accounts  of  the  estate,  so  audited  as  aforesaid,  shew 
upon  their  face  that  the  plaintiff,  apart  from  the  question  of 
jewellery,  etc.,  referred  to,  received  from  the  defendant,  as 
(‘xecutrix  of  the  said  estate,  various  payments  in  cash  from 
July,  1904,  to  the  date  of  the  audit,  aggregating  $2,372.76. 

The  plaintiff  denies  having  received  a good  portion  of  the 
said  moneys. 

Taking  up  this  last  matter  first,  the  defendant  produced  at 
the  trial  a pass-book,  in  which,  each  month  during  the  period 
referred  to,  are  entries  shewing  the  sum  she  advanced  to  the 
plaintiff,  and  which,  she  says,  were  each  month  checked  over 
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in  this  book  and  with  a book  of  his  own  kept  by  the  plaintiff, 
and  this  book,  produced  by  the  defendant,  shews  at  the  end  of 
each  month  the  written  acknowledgment  of  the  plaintiff  to  the 
correctness  of  the  account  and  items. 


She  also  produces  vouchers  and  individual  receipts  covering 
a considerable  portion  of  these  expenditures. 

Having  regard  to  the  fact  that  the  plaintiff  during  these 
periods  was  19  and  20  years  old,  and  that  he  is  apparently  a 
young  man  of  considerable  education,  it  would  seem  difficult  for 
him  now  to  contend  with  any  effect  that  he  did  not  receive  the 
moneys  mentioned,  even  if  the  matter  had  not  been  dealt  with 
and  disposed  of  by  the  Surrogate  Judge.  But  when,  in  addi- 
tion to  the  said  receipts  and  vouchers,  one  considers  what  hap- 
pened in  respect  of  the  audit,  it  is  impossible  to  come  to  any 
other  conclusion  than  that  the  plaintiff  cannot  now  go  behind 
the  audit  or  be  permitted  any  further  investigation  into  the 
question  of  the  said  payments. 

It  appears  that  in  the  month  of  January,  1906,  Mr.  Duncan 
Donald,  a solicitor  practising  in  Toronto,  was  retained  by  the 
defendant  to  prepare  her  accounts  as  administratrix  of  the  said 
estate.  Having  obtained  from  the  defendant  her  books  and 
papers  and  commenced  to  prepare  the  accounts,  he  had  occasion 
to  send  for  the  plaintiff.  Mr.  Donald  is  called  as  a witness,  and 
says  that  he  went  carefully  into  all  the  items  of  the  account, 
which  was  subsequently  prepared  and  submitted  to  the  Surro- 
gate Judge,  as  aforesaid,  for  the  purpose  of  an  audit,  and  that 
the  plaintiff  never  raised  any  objection  to  a single  item  in  the 
account.  It  appears  that,  at  this  time,  Mr.  Donald,  learning 
that  the  plaintiff  would  not  be  of  age  until  the  19th  June  fol- 
lowing, recommended  and  advised  the  defendant  not  to  pass  the 
accounts  until  after  that  period,  as  otherwise,  if  she  desired 
to  do  so,  she  could  not  obtain  a proper  release  from  the  plain- 
tiff. Between  this  time  and  the  21st  June,  1906,  the  plain- 
tiff saw  Mr.  Donald  several  times  in  connection  with  the  said 
accounts  and  matters  of  the  estate.  Mr.  Donald  says  that,  the 
accounts  having  been  prepared,  he  sent  again  for  the  plaintiff, 
and  on  this  last-named  date  went  over  them  with  him.  He 
spoke  to  the  plaintiff  about  having  the  audit  before  the  Judge, 
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and  was  told  by  him  that  he  did  not  want  to  appear  upon  the 
audit — that  the  accounts  were  satisfactory  to  him.  He  was  then 
informed  by  Mr.  Donald  that,  if  that  were  so,  he  had  better  give 
some  form  of  acknowledgment,  on  the  strength  of  which  the  Sur- 
rogate Judge  might  dispense  with  the  necessity  of  the  plaintiff 
attending  upon  the  audit.  The  plaintiff  consenting  to  this, 
thereupon  he  (Mr.  Donald)  wrote  across  p.  3 of  the  accounts, 
the  following:  “I  hereby  acknowledge  to  have  received  all  the 
sums  of  money  charged  against  me  in  these  accounts,  and  I 
approve  of  all  the  payments  made  by  the  executrix  and  approve 
the  said  accounts  in  every  respect,  both  as  to  receipts  and  dis- 
bursements. Dated  at  Toronto,  the  21st  of  June,  1906;”  and 
this  acknowledgment  was  signed  by  the  plaintiff.  The  accounts 
as  audited  are  produced,  and  the  acknowledgment  is  found 
thereon. 

The  order  made  by  the  Surrogate  Judge  on  the  passing  of 
the  accounts  contains  this  statement:  ‘‘And  having,  on  the  25th 
day  of  June,  A.D.  1906,  proceeded  to  take,  audit,  and  pass  the 
said  accounts  pursuant  to  the  said  order”  (this  was  a previous 
order  dated  the  22nd  June,  requiring  all  persons  interested 
to  attend  on  the  audit  on  the  25th  June),  “in  the  presence  of 
the  solicitor  for  the  executrix,  the  only  other  beneficiary  having 
consented  to  the  said  accounts,”  etc. 

i\Ir.  Donald  further  says  that,  on  the  following  day,  the 
plaintiff  was  in  his  office,  and,  again  being  shewn  the  accounts 
and  the  result  of  the  audit,  and  that  the  latter  shewed  that  the 
plaintiff  was  indebted  to  the  defendant  in  the  sum  of  $42.18, 
the  following  release  and  acknowledgment  was  written  at  the 
foot  of  p.  1 oT  a paper  headed  “Barbara  Murray’s  Estate, 
Division  and  Winding-up,  25th  of  June,  1906:”  “I  hereby 
acknowledge  the  correctness  of  the  above  distribution,  and  that 
I have  received  the  above  money  charged  up  against  me,  and 
that  I owe  Mrs.  John  McKenzie  $42.15  and  release  the  said 
Mrs.  McKenzie,  the  executrix  of  the  estate  of  Barbara  Murray, 
from  all  and  any  claims  I may  have  against  the  said  estate,  she 
having  agreed  to  hold  the  bonds  and  stock  of  the  Petawawa 
Power  Company,  part  of  the  said  estate,  in  trust  equally  for 
herself  and  me,  as  is  witnessed  by  her  signature  hereto.” 


Sutherland,  J. 

1910 

Mueray 

V. 

McKenzie. 


294 


ONTARIO  LAW  REPORTS. 


[vOL. 


Sutherland,  J, 


1910 

Murray 

V. 

McKenzie. 


This  acknowledgment  was  signed  by  both  the  plaintiff  and 
the  defendant.  At  this  time  the  plaintiff  had  not  been  living 
with  the  defendant  for  some  time,  but  was  living  at  Niagara. 
Under  these  circumstances,  and  after  the  lapse  of  upwards  of 
three  years,  I have  no  hesitation  in  coming  to  the  conclusion 
that,  in  so  far  as  the  said  accounts  and  the  payments  by  the 
defendant  to  the  plaintiff  therein  are  concerned,  the  plaintiff 
is  bound,  and  has  no  valid  claim  as  against  the  defendant. 

It  is  said  that  he  had  no  independent  advice,  and  Mr.  Donald 
states  that  he  was  not  acting  for  the  plaintiff,  but  for  the  de- 
fendant, in  connection  with  the  preparation  and  passing  of 
the  accounts.  This  is,  no  doubt,  true.  The  plaintiff,  however, 
just  before  he  became  of  age,  had  every  reasonable  opportunity 
afforded  him  of  going  over  the  accounts  with  Mr.  Donald,  and 
was  apparently  thoroughly  satisfied  with  them. 

After  he  became  of  age  on  the  19th  June,  1906,  namely,  on 
the  21st  June,  1906,  and  again  on  the  26th  June,  1906,  he  rati- 
fied and  affirmed  the  accounts,  and  released  the  defendant  from, 
any  claim  in  respect  thereof. 

These  accounts  also  contain  a statement  shewing  payments 
by  the  defendant,  and  included  in  this  are  the  following : — 

“1904. 

“July,  distribution  of  jewellery  Mary  Jane  McKenzie 

Barbara  Gordon 
Annie  Gordon 
Elizabeth  Anderson 
May  Gordon 
Edmund  Murray 

$1,000.” 


And  this,  having  regard  to  the  memorandum  on  p.  3 of  the 
said  accounts,  already  referred  to,  would  look  like  an  acknow- 
ledgment on  the  part  of  the  plaintiff  that  the  jewellery  had  been 
properly  distributed  among  the  legatees  named. 

The  plaintiff  at  the  trial  sought  to  make  out  that  he  was 
largely  under  the  infiuence  and  control  of  the  defendant  after 
his  mother’s  death,  and  was  wheedled  out  of  the  jewellery,  etc., 
by  her.  He  is  now  an  electrical  engineer,  as  he  says.  He  had 
been  studying  before  he  came  to  Canada  from  the  old  country 
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in  or  about  the  year  1903,  and  was  continuing  his  studies  dur- 
ing the  years  1904-5.  He  appears  to  be  an  intelligent  man,  and 
one  cannot  very  well  come  to  the  conclusion  that  he  was  quite 
so  simple  and  so  easily  influenced  by  the  defendant  during  the 
years  referred  to  as  he  now  would  wish  to  make  out. 

I am  inclined  to  think  that,  during  that  period,  he  was 
grateful  to  the  defendant  for  her  kindness,  and,  not  setting  any 
very  great  store  by  the  articles  in  question,  or  deeming  them  of 
any  special  value,  gave  them  to  her  willingly.  I think  that  was 
his  intention  at  the  time. 

To  support  his  contention,  however,  he  called  the  following 
witnesses : Elsie  Orr,  a domestic  who  was  in  the  employ  of  the 
defendant  for  three  months  in  the  year  1905 ; and  Alfred  R. 
Anderson,  a brother-in-law  of  the  defendant.  Each  of  these 
testifled  that  Mrs.  McKenzie  was,  as  they  put  it,  the  ' ‘ controlling 
person”  in  the  household,  and  exercised  a good  deal  of  influence 
over  the  plaintiff.  Miss  Orr  was  discharged  by  the  defendant, 
and  seems  to  have  a bitter  disposition  towards  her.  It  ap- 
pears that  Anderson  and  his  wife,  a sister  of  the  defendant,  are 
not  now  on  good  terms  with  her,  and  have  not  been  for  some 
time  past. 

The  defendant  says  that  Anderson  and  his  wife  were  living 
with  her  for  some  time  as  her  guests  until  relations  became 
rather  strained,  and  she  asked  them  to  leave.  She  also  states 
that  she  paid  Anderson’s  fare  out  to  this  country,  and  he  did 
not  repay  it  until  she  secured  the  services  of  a lawyer  and  had 
a letter  written  to  him  for  that  purpose.  She  suggests  that  they 
have  influenced  the  plaintiff'  to  bring  this  suit. 

I do  not  think  tliat  any  very  great  weight  can  be  attached 
to  the  testimony  of  Miss  Orr  or  Anderson  in  the  matter.  There 
is  no  doubt  that  the  defendant,  who  is  a widow  with  several 
children,  was  the  head  of  her  own  house,  and  controlled  and 
directed  it,  as  she  had  a perfect  right  to  do. 

The  plaintiff  himself  admits  that  the  relations  between  him 
and  the  defendant  were  quite  cordial  for  the  most  part,  and  that 
he  had  every  confidence  in  her  up  to  a short  time  before  he 
issued  the  writ  in  this  action — in  December,  1909.  He  suggests 
that  at  times  she  was  arbitrary  and  dictatorial  to  him. 
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The  plaintiff  denied  at  the  trial  that  he  had  prepared  or 
executed  any  written  release  to  the  defendant  in  respect  of  the 
Petawawa  bonds.  In  this  connection  the  defendant  called  on 
her  behalf  Martha  Martin,  one  of  her  employees,  who  testified 
that  she  had  witnessed  such  a document  in  the  store  of  her 
employer;  that  it  had  been  explained  to  her  that  the  document 
was  a transfer  of  the  plaintiff’s  interest  in  the  said  bonds; 
that  the  plaintiff  was  then  owing  the  defendant  some  $200  or 
upwards  on  an  I.O.U. ; and  that  the  defendant  was  giving  him 
$60  in  cash  in  addition. 


Thomas  W.  Barber  also  said  that  he  was  present  in  the  house 
of  the  defendant  one  evening  when  the  plaintiff  and  defendant 
were  there,  and,  as  he  thinks,  Miss  Martin  also,  when  he  was 
asked  to  witness  and  did  witness  a document,  signed  by  Murray, 
releasing  his  interest  in  the  bonds. 


Upon  this  evidence,  I have  no  doubt  at  all  that  the  fact  is,  as 
alleged  by  the  defendant,  that  such  a document  was  prepared 
and  executed  by  the  plaintiff  with  respect  to  the  bonds.  I am 
also  satisfied  that,  at  the  time,  the  plaintiff  was  owing  the  de- 
fendant $260,  or  thereabouts,  and  that  she  gave  up  to  him  at 
that  time  an  I.O.U.  representing  the  amount,  and  also  paid  to 
him  $60  in  cash  for  the  transfer  to  her  of  his  one-half  interest 
in  the  said  bonds.  I have  no  doubt  that  at  the  time,  as  for  long 
before,  the  bonds  were  considered  of  small  value  by  both  the 
plaintiff  and  the  defendant.  At  this  time  everything  in  connec- 
tion with  the  estate  had  for  some  time  been  settled,  with  the 
exception  of  these  bonds,  which  she  was  still  holding  for  him- 
self and  herself,  each  being  entitled  to  a half  interest  therein. 
It  was  not  until  the  following  year — 1909 — ^that  the  defendant 
was  enabled,  in  apparently  a rather  fortunate  way,  to  secure 
a purchaser  of  the  bonds  at  a price  to  net  the  sum  of  $1,000. 
This  was  $500  less  than  they  had  been  inventoried  at.  She  was 
entitled  to  one-half,  namely,  $500,  in  any  event.  As  against  the 
other  half,  if  she  had  not  bought  the  plaintiff  out,  she  would 
have  had  a legitimate  claim  of  $320  and  interest  against  him. 

While  the  principles  that  a trustee  cannot  bargain  with  the 
cestui  que  trust  for  his  own  benefit,  and  that  trustees  are  not  to 
profit  by  the  trust,  are  well  understood,  I do  not  think  that,  in 
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the  circumstances  hereinbefore  set  out,  I can  strain  them  so  far 
as  to  make  them  apply  to  the  purchase  by  the  defendant  of  the 
plaintiff’s  share  in  these  bonds,  so  as  to  make  the  latter  account- 
able. There  can  be  no  doubt  that  the  bonds  were  considered  by 
both  parties  and  were  in  fact  of  small  value.  I have  no  doubt, 
from  the  evidence,  that  the  defendant,  in  the  purchase  of  the 
plaintiff’s  share,  acted  in  perfect  good  faith,  and  realised  that 
she  was  taking  a risk  in  cancelling  the  debt  she  had  against  the 
plaintiff  and  giving  him  the  additional  $60.  By  a streak  of 
good  fortune,  upwards  of  a year  afterwards,  she  was  able  to  sell 
the  bonds  and  realise  somewhat  more  than  either  she  or  he  anti- 
cipated was  at  all  likely,  thereby  deriving  a comparatively 
small  profit. 

I think  I should  apply  to  this  case  the  principle  enunciated 
in  the  case  of  Rhodes  v.  Bate  (1865),  L.R.  1 <Ch.  252:  ‘‘The 
Court  will  not  undo  a trifling  benefit  conferred  by  one  person  on 
another,  standing  in  a confidential  relation  to  him,  unless  there 
be  mala  fidesd’ 

On  the  whole,  I do  not  think  the  plaintiff  should  have 
brought  this  action. 

While  I do  not  think  that  the  defendant  should,  under  the 
circumstances,  have  accepted  from  the  plaintiff  the  gift  of  the 
jewellery,  etc.,  referred  to,  it  is  apparent,  from  the  offer  to  re- 
turn these,  which  was  made  upon  her  examination  for  discovery, 
and  from  the  statement  of  her  counsel  at  the  trial  that,  in  any 
event  of  this  action,  these  would  be  returned  to  the  plaintiff, 
that,  if  he  had  approached  her  in  a reasonable  way  before  action, 
they  would  have  been  given  to  him,  and  this  litigation  would 
have  been  avoided.  ' As  well  as  I could  gather  at  the  trial,  the 
articles  which  the  defendant  admits  she  received  from  the  plain- 
tiff, and  is  willing  to  return,  are  the  following:  3 gold  wed- 
ding rings;  1 mourning  brooch;  1 opal  and  diamond  ring;  1 
cameo  brooch;  1 vinaigrette;  1 grandmother’s  chain;  1 ball 
watch;  1 gold  watch;  2 bracelets;  and  a ring  given  to  the  de- 
fendant’s son. 

The  plaintiff’s  action  will  be  dismissed  with  costs. 


Sutherland,  J. 

1910 

Murray 

V. 

McKenzie. 


The  plaintiff  appealed  from  the  judgment  of  Sutherland,  J. 
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February  17,  1911.  The  appeal  was  heard  by  a Divisional 
Court  composed  of  Boyd,  C.,  Riddell  and  Middleton,  JJ. 

Murray 

V. 

McKenzie. 

S.  H.  Bradford,  K.C.,  for  the  plaintiff.  The  defendant  was 
in  the  position  of  a trustee  towards  the  plaintiff,  and  was  his 
confidential  adviser.  In  that  position,  the  defendant  had  no 
right  to  bargain  with  the  plaintiff  for  her  own  benefit,  nor 
should  she  profit  by  her  trust.  Therefore,  the  transfer  to  her 
of  the  Petawawa  bonds  should  be  set  aside,  unless  her  dealings 
were  absolutely  fair;  the  onus  of  shewing  this  is  upon  her;  and 
she  has  not  discharged  it:  Wood,  v.  Ahrey  (1818),  3 Madd.  417. 
As  to  the  jewellery,  the  defendant  should  not  have  accepted  the 
gift  from  the  plaintiff,  who  was  an  infant  and  her  cestui  que 
trust,  and  who  had  no  independent  advice:  Hatch  v.  Hatch 
(1804),  9 Ves.  292;  Liles  v.  Terry,  [1895]  2 Q.B.  679;  Barron 
V.  Willis,  [1900]  2 Ch.  121,  at  p.  135;  Willis  v.  Barron,  [1902] 
A.C.  271;  Powell  v.  Powell,  [1900]  1 Ch.  243.  The  plaintiff’s 
right  to  a return  of  the  jewellery  is  not  affected  by  the  delay  in 
repudiating  the  gift  after  coming  of  age.  The  defendant  has 
not  changed  her  position  or  suffered  any  damage  by  the  delay: 
In  re  Jones,  [1893]  2 Ch.  461. 

W.  B.  Smyth,  K.C.,  for  the  defendant.  As  to  the  Petawawa 
bonds,  I submit  that  both  the  plaintiff  and  the  defendant  con- 
sidered them  of  little  value,  and  they  were  in  fact  at  that  time 
almost  worthless.  The  defendant  acted  in  the  utmost  good 
faith  in  the  purchase  of  the  plaintiff’s  share.  In  these  circum- 
stances, the  transaction  was  perfectly  fair : Rhodes  v.  Bate, 
L.R.  1 Ch.  252.  As  to  the  jewellery,  the  plaintiff  is 
estopped  by  his  laches  from  repudiating  the  gift.  While  he 
has  no  legal  right  to  it,  yet  the  defendant  is  willing  to  return 
this  jewellery  to  him. 

February  21.  The  judgment  of  the  Court  was  delivered  by 
Boyd,  C.  : — Authorities  are  scanty  on  the  subject  of  gifts  made 
by  infants.  An  infant  is  by  our  law  and  the  English  incap- 
able of  making  a valid  will,  for  very  obvious  reasons;  yet  the 
modern  view^  as  to  donations  of  chattels  is  that  the  gift  of  an 
infant  is  not  void  but  voidable.  This  was  held  in  Taylor  v. 
Johnston  (1882) , 19  Ch.D.  603,  where  a gift  of  money  by  an  infant 
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aged  20,  of  business  competence  and  firm  will,  to  a relative  with 
whom  she  was  living,  was  upheld  on  the  evidence  as  against 
an  action  by  the  infant’s  representative  after  her  death.  This 
is  an  unique  case,  and  is  to  be  sustained,  if  at  all,  on  its  special 
facts,  as  indicating  that  the  infant  understood  and  acquiesced 
in  what  had  been  done  during  her  life,  and  after  her  death  it 
ought  not  to  be  questioned.  No  doubt,  the  gift  may  be  ratified 
after  majority  is  attained  by  the  infant,  and  this  does  not  call 
for  any  positive  act;  length  of  time  may  be  sufficient,  or  it  may 
be  otherwise  made  to  appear  that  there  was  a fixed,  deliberate, 
and  unbiassed  determination  that  the  transaction  should  not  be 
impeached.  See  Mitchell  v.  Homfray  (1881),  8 Q.B.D.  587,  592. 
On  the  other  hand,  when  the  infant  has  derived  no  benefit  from 
what  has  been  done,  and  the  position  of  the  donee  has  not  been 
affected  by  delay,  the  donor,  come  of  age,  may  repudiate  after  a 
very  considerable  time : 7 Encyc.  Laws  of  England,  2nd  ed.,  p. 
162.  And  an  example  is  given  in  the  text  of  a lapse  of  37  years 
in  In  re  Jones,  [1893]  2 Ch.  461. 

The  gift  here  was  of  jewellery  which  had  been  bequeathed  to 
the  plaintiff  by  his  mother  (adopted),  and  which,  when  he  was 
about  19  years  of  age,  he  handed  back  to  her  executrix,  with 
whom  he  was  living,  and  is  said  to  have  been  subject  to  her 
control.  He  came  of  age  in  June,  1906 ; asked  for  its  return 
soon  after;  had  a letter  written  to  the  same  effect  in  November, 
1909 ; and  brought  his  action  in  December,  1909.  The  defendant 
expresses  her  willingness  to  return  the  articles,  and  offered  to 
do  so  pending  action,  but  objected  to  do  so  as  the  result  of  liti- 
gation. The  matter  rested  in  this  way,  blocked  chiefly  by  the 
question  of  costs. 

The  question  as  to  what  is  a reasonable  time  for  asserting 
his  rights  by  an  infant  come  of  age,  on  a voidable  transaction, 
is  one,  upon  the  facts,  for  the  opinion  of  the  Court.  Here  there 
has  been  no  note  of  acquiescence  by  the  plaintiff,  and  the  de- 
fendant has  in  no  way  changed  her  position  or  suffered  any 
disadvantage  by  the  three  years’  delay;  and  I think  the  plain- 
tiff is  rightly  in  Court  and  should  get  a return  of  the  things 
and  his  costs  as  to  that  part  of  the  case.  Yet,  as  he  fails  as  to  the 
part  of  the  case  relating  to  the  Petawawa  bonds,  he  should  pay 
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costs  as  to  that.  But,  acting  on  the  well-known  rule  in  the  case 
of  divided  success,  there  should  be  no  costs  to  either  party  of 
action  or  of  appeal.  Judgment  will  be  entered  accordingly. 

I may  note  that  Taylor  v.  Johnston  is  severely  criticised  in 
Williams  on  Vendors  and  Purchasers,  vol.  2,  p.  786,  note;  but 
it  may  possibly  be  supported  on  the  ground  above  mentioned; 
yet  it  looks  perilously  like  a decision  that  the  will  of  an  infant 
may  be  valid:  for  the  gift  when  made  was  voidable,  and  the 
infant  had  not  attained  21  before  death,  so  as  to  be  capable  of 
confirming  the  gift. 


[DIVISIONAL  COURT.] 

Roche  v.  Allan. 

Deed — Construction — “Rights  and  Privileges  as  to  Party  Wall” — Right 
to  Build  into — Extension — Compensation — Rights  of  Original  Parties 
— Rights  of  Assigns — Trespass — Easement — Restriction, 

C.  was  the  owner  of  lot  27  upon  the  east  side  of  a town  street,  and  M. 
was  the  owner  of  lot  28,  to  the  south  of  lot  27,  which  had  been  con- 
veyed to  C.  by  M.  Upon  the  south  part  of  the  land  conveyed  to  C., 
M.  built  a wall,  fourteen  inches  thick,  running  eighty  feet  east  from 
the  margin  of  the  street.  The  mistake  was  not  discovered  until  later. 
This  wall  was  used  by  C.  and  M.  as  a party  wall.  In  1871,  C.  built  a 
continuation  of  the  wall  eastward,  for  twenty  feet,  and  used  it  as  the 
south  wall  of  his  building.  M.  did  not  use  the  twenty-feet  wall.  There 
were  a distance  of  twelve  feet  to  the  east  end  of  the  lots  still  unoccu- 
pied. The  mistake  was  discovered  that  C.  had  four  feet  too  much,  and 
a conveyance  was  made  by  C.  to  M.  of  four  feet  of  O.’s  land,  accur- 
ately describing  by  metes  and  bounds  the  south  four  feet  of  C.’s  land, 
so  that  the  north  boundary  of  the  land  conveyed  ran  along  the  north 
side  of  the  wall,  tne  grantor,  C.,  “reserving  nevertheless  the  right  to 
build  into  the  wall  now  erected  by”  M.  “to  the  depth  of  eighty  feet 
from  Main  street;  and  should”  M.  “desire  to  build  into  the  wall  now 
erected  by”  C.  “to  the  extent  of  twenty  feet  in  rear  of  the  before- 
mentioned  eighty  feet  of  wall,”  M.  “may  have  the  privilege  of  so  doing, 
bv  paying  one-half  of  the  value  of  said  twenty  feet  of  wall  as  it  then 
exists,  and,  should  either  of  the  parties  wish  to  carry  said  wall  any 
higher  than  it  is  at  present,  he  may  have  the  privilege  of  doing  so  at  his 
own  expense^  but  the  wall  to  be  continued  the  same  thickness  as  it  now 
exists;  and,  should  either  of  the  parties  wish  to  extend  said  wall  to 
Cedar  street” — that  is,  to  the  east  end  of  the  lots — ^“they  may  have  the 
privilege  of  doing  so,  either  separately  or  jointly  as  may  be  agreed  upon 
at  the  time.”  This  conveyance  was  registered  as  No.  267.  M.  did 
not  build  on  or  use  the  twenty  feet.  C.  died;  and  his  executors,  in 
1893,  conveyed  lot  27  to  the  plaintiff,  “together  with  the  rights  and 
privileges  as  to  party  wall”  contained  in  the  deed  No.  267.  In  1904, 
M.  conveyed  lot  28  to  the  defendant,  who  claimed  the  right  to  use  and 
did  use  the  twenty  feet  as  a party  wall,  but  refused  to  pay  for  the 
privilege.  The  defendant  also  built  a frame  house  on  the  twelve  feet 
reaching  to  Cedar  street: — 
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Held,  Boyd,  C.,  dissenting,  that  an  action  for  damages  for  trespass  in  DC 
respect  of  the  twenty  feet  and  for  a mandatory  injunction  to  remove 
the  frame  building,  was  properly  dismissed;  the  parties  consenting  to  a 1911 

declaration  that  the  defendant  was  the  owner  of  the  north  fourteen  

inches  east  of  the  existing  wall  and  that  either  party  should  have  the  Boche 
right  to  extend  the  wall  to  Cedar  street.  v. 

Judgment  of  the  County  Court  of  the  County  of  York  varied.  Allan. 


Per  Riddell,  J.  : — Of  the  three  provisions  in  deed  No.  267,  the  first  was 
an  express  reservation  to  build  into  the  eighty-foot  wall,  so  that  the 
lot  to  the  south  became  subject  to  an  easement  in  favour  of  the  prop- 
erty to  which  the  use  of  the  wall  was  at  the  time  of  the  conveyance 
appurtenant;  and  this  easement  was  “a  right  and  privilege  as  to  party 
wall,”  and  passed  by  the  deed  of  1893,  even  if  it  did  not  pass  under  the 
general  words.  The  third  provision  meant  that,  in  case  either  M.  or  C. 
wished  to  extend  the  twenty-foot  wall  further  east  over  the  twelve  feet 
to  Cedar  street,  he  might  do  so  at  his  own  expense;  and  this  reserved  in 
C.  the  right  to  an  easement,  which  he  might  exercise  at  some  future 
time,  and  which  might  fairly  be  considered  a right  or  privilege  “as  to 
party  wall,”  which  passed  by  the  deed  of  1893.  What  was  conferred  by 
the  second  provision  was  not  a right  or  privilege  “as  to  party  wall” — it 
was  no  more  than  a contract  right  to  receive  money,  and  did  not  pass  by 
tii3  conveyance  to  toe  plaintiff ; and,  moreover,  it  was  the  grantor  who 
Avas  to  receive  the  money,  and  from  the  grantee,  not  the  assignee  of  the 
grantor  from  the  assignee  of  the  grantee.  If  the  land  did  pass  to  M. 
by  the  deed  No.  276  (and,  semhle,  it  did  not),  the  contract  as  to  the 
eighty  feet  was  purely  personal,  and,  when  the  parties  disposed  of  the 
land,  all  obligation  to  pay  ceased. 

Per  IMidleton,  J : — When  C.  conveyed  to  M.  the  land  upon  which  the  twenty 
feet  of  wall  stood,  that  Avas  regarded  as  useless  to  M.,  and  it  was  thought 
unfair  that  M.  should  then  pay  any  part  of  the  cost  of  its  construction, 
and  the  parties  intended  the  Avhole  wall  to  become  a party  Avail  as  soon 
as  M.  should  desire  to  use  the  tAA^enty  feet,  and  that  he  should  then  pay 
the  balance  of  the  purchase-price.  The  right  to  receive  this  price  woufd 
not  run  Avith  C.’s  land,  but  was  a right  personal  to  himself,  and  did  not 
pass  to  the  plaintiff  as  a right  or  priAulege  “as  to  party  Avail.”  The 
rights  and  privileges  conveyed  were  to  use  the  existing  walls  as  party 
Avails  and  to  construct  an  extended  party  Avail. 

Per  Boyd,  C.  : — Irrespective  of  the  OAvnership  of  the  soil,  the  parties  meant 
to  deal  Avith  and  provide  for  the  Avail  existing  as  a party  AA^all,  to  the 
use  of  Avhich  stipulations  Avere  made.  As  to  the  eighty  feet,  C.  re- 
sei-A’ed  the  right  to  build  into  it,  and,  as  to  the  tAA-enty  feet,  M.  had  the 
privilege  of  building  into  it  on  payment,  at  a future  time,  of  half  the 
value  of  the  Avail.  Both  these  provisions  were  rights  pertaining  to  the 
party  Avail,  and  should  attach  against  and  in  favour  of  all  subsequent 
OAvners  of  the  lands  benefitted  by  the  party  wall,  Avho  had  notice  thereof. 
In  another  aspect,  C.  in  effect  sold  to  M.  the  land  and  the  wall  which 
he  had  built  on  the  tAA^enty  feet,  upon  the  agreement  that,  if  that  part  of 
the  Avail  should  be  used  by  M.,  his  heirs  or  assigns,  the  value  at  that 
time  of  half  that  part  of  the  Avail  so  used  should  be  paid — not  saying 
to  Avhom;  this  A\^as  an  agreement  for  the  benefit  of  the  land  of  him  who 
built  the  Avail,  and  he  AA^as  entitled  to  be  compensated  for  his  share  of  it 
as  a party  Avail ; on  the  other  hand,  it  Avas  an  agreement  imposing  a 
burden  or  restriction  on  the  other  lot;  and  the  burden  of  paying,  Avhen 
used,  Avould  fall  on  the  then  OAAiier  of  M.’s  lot,  for  the  benefit  of  Die  then 
owner  of  C.’s  lot. 

An  appeal  by  the  plaintiff  from  the  judgment  of  the  County 
Court  of  the  County  of  York  dismissing  the  action. 

The  following  statement  of  the  facts  is  taken  from  the  judg- 
ment of  Riddell,  J. : — 


21 — XXIII.  O.L.E. 


MA/A/  ST. 


302 


ONTARIO  LAW  REPORTS. 


D.  C. 
1911 

Roche 

V. 

Ahlan. 


[vOL. 


On  the  east  side  of  Main  street  in  Newmarket  are  two  adjoin- 
ing lots,  Nos.  27  and  28  respectively,  the  former  to  the  north  (I 
annex  a plan). 


PLAN 


A D C B is  Millard’s  original  lot. 

A G H B,  4 ft.  wide,  land  described  in  276. 
G I,  Millard’s  original  80-ft.  wall. 

I K,  20-ft.  wall  built  by  Caldwell. 

G I M,  Millard’s  shop. 

G K L,  Caldwell’s  shop. 

H^K  N,  frame  building. 

G I is  80  ft. : I K,  20  ft. : K H is  12  ft. 

A G =:  B H =.  4 ft. 

Wall  14  inches  thick. 


i 


4 


One  Caldwell  was  the  owner  of  the  former  lot;  Millard  of 
the  latter:  each  lot  was  about  112  feet  deep,  running  to  Cedar 
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Streep  and  No.  27  had  been  conveyed  to  Caldwell  by  Millard,  it 
is  said.  (In  the  deed  No.  267  the  grantor  to  Caldwell  is  not 
iMillard,  but  that  is  immaterial.)  Millard  built  a wall  upon  the 
south  part  of  the  land  which  he  is  said  to  have  conveyed  to  Cald- 
well, which  wall  was  fourteen  inches  thick,  and  ran  eighty  feet 
east  from  the  margin  of  Main  street.  The  mistake  was  not  dis- 
covered until  later.  This  wall  was  used  by  the  two  proprietors 
as  a party  wall.  Thereafter  Caldwell  built  a continuation — I am 
using  the  word  in  a general  sense — of  this  wall  eastward,  and 
used  it  as  the  south  wall  of  his  building.  The  result  was,  that, 
in  1871,  the  two  had  the  use  of  a party  wall  from  Main  street 
east  for  eighty  feet,  and  Caldwell  a further  wall  of  twenty  feet 
in  a line  with  this,  but  Millard  did  not  use  this  twenty  feet  at  all 
— then  there  was  a distance  of  twelve  feet,  to  the  end  of  the  lots, 
yet  unoccupied. 

The  mistake  was  discovered  that  Millard  had  conveyed  to 
Caldwell  four  feet  too  much,  or  at  least  Caldwell  had  four  feet 
too  much;  and  a conveyance  was  made  to  arrange  matters  be- 
tween the  neighbours.  Apparently  the  transaction  was  thought 
too  trivial  to  justify  retaining  a solicitor  to  draw  the  ‘‘papers,” 
and  an  unlicensed  conveyancer — the  solicitor’s  best  friend — was 
employed,  and  his  blundering  has  caused  most,  if  not  all,  the 
trouble.  A conveyance  was  executed  by  Caldwell  and  his  wife, 
of  the  first  and  second  part,  and  Millard,  of  the  third  part, 
accurately  describing  by  metes  and  bounds  the  south  four  feet 
of  Caldwell’s  lands,  so  that  the  north  boundary  of  the  lands  con- 
veyed runs  along  the  north  side  of  the  wall,  and  containing  the 
following;  “The  said  party  of  the  first  part  reserving  neverthe- 
less the  right  to  build  into  the  wall  now  erected  by  the  said  party 
of  the  third  part,  to  the  depth  of  eighty  feet  from  Main  street; 
and,  should  the  said  party  of  the  third  part  desire  to  build  into 
the  wall  now  erected  by  the  said  party  of  the  first  part  to  the 
extent  of  twenty  feet  in  rear  of  the  before-mentioned  eighty  feet 
of  wall,  he,  the  said  party  of  the  third  part,  may  have  the  privi- 
lege of  so  doing  by  paying  one-half  of  the  value  of  said  twenty 
feet  of  wall  as  it  then  exists,  and,  should  either  of  the  parties  wish 
to  carry  said  wall  any  higher  than  it  is  at  present,  he  may  have 
the  privilege  of  doing  so  at  his  own  expense,  but  the  wall  to  be 
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continued  the  same  thickness  as  it  now  exists ; and,  should  either 
of  the  said  parties  wish  to  extend  said  wall  to  Cedar  street,  they 
may  have  the  privilege  of  doing  so,  either  separately  or  jointly 
as  may  be  agreed  upon  at  the  time.” 

This  conveyance  was  registered  as  No.  267.  Millard  did  not 
build  on  or  use  the  twenty  feet. 

Caldwell  died:  his  executors  in  1893  conveyed  No.  27  to  the 
plaintiff,  ''together  with  the  rights  and  privileges  as  to  party  wall 
contained  in  a certain  deed  from  said  . . . Caldwell  to  . . . 
Millard  dated,”  etc. 

In  1904  Millard  conveyed  No.  28  to  the  defendant,  who  claim- 
ed the  right  to  use  and  did  use  the  twenty  feet  as  a party  wall,  but 
refused  and  refuses  to  pay  for  the  "privilege.”  He  has  also 
built  a frame  building  on  the  twelve  feet,  reaching  to  Cedar 
street. 

The  plaintiff  sued  in  the  County  Court  of  the  County  of  York 
for  damages  for  trespass  in  respect  of  the  twenty  feet  and  a 
mandatory  injunction  to  remove  the  frame  building. 

The  County  Court  Judge  dismissed  the  action,  and  the  plain- 
tiff now  appeals. 


February  15.  The  appeal  was  heard  by  a Divisional  Court 
composed  of  Boyd,  C.,  Riddell  and  Middleton,  JJ. 

J.  W.  McCullough  and  F.  J.  Roche,  for  the  plaintiff.  The 
conveyance  to  the  defendant’s  predecessor,  Millard,  shews  that 
the  whole  of  the  purchase-money  was  not  paid.  The  value  of  the 
one-half  of  the  wall  was  really  a part  of  the  purchase-money,  and 
the  plaintiff  should,  therefore,  be  entitled  to  a vendor’s  lien. 
The  defendant  took  his  land  subject  to  the  burden  covering  it 
when  it  was  conveyed  to  his  predecessor,  that  is  to  say,  the  de- 
fendant had  notice  in  his  grant  that  whoever  should  make  use 
of  the  wall  could  be  called  upon  to  make  payment  according  to 
the  proviso  in  the  grant:  Tulk  v.  Moxhay  (1848),  2 Phill.  774. 
The  agreement  in  the  deed,  though  affirmative  in  form,  is  really 
a restrictive  covenant,  and,  therefore,  the  land  is  bound  by  it: 
Clegg  v.  Hands  (1890),  44  Ch.  D.  503;  Rogers  v.  Hosegood, 
[1900]  2 Ch.  388 ; In  re  Nishet  and  Potts’  Contract,  [1906]  1 Ch. 
386.  The  County  Court  Judge  decided  the  case  wholly  on  the 
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authority  of  Kenny  v.  Mackenzie  (1885),  12  A.R.  346,  but  that 
case  is  really  in  our  favour.  The  defendant  in  that  case  did  not 
dispute  that  the  burden  of  the  covenant  ran  with  the  lands,  and 
the  learned  Chief  Justice  of  the  Court  of  Appeal  clearly  sug- 
gested that,  if  the  plaintiff  had  procured  an  assignment  of  his 
vendor’s  chose  in  action,  he  might  have  succeeded.  In  this  case 
we  have  such  an  assignment. 

McGregor  Young,  K.C.,  for  the  defendant.  First,  having- 
reference  to  the  fourteen  feet  at  the  back,  the  defendant  is  not 
liable,  because  the  burden  of  covenants  never  runs  with  the  land 
except  as  between  landlord  and  tenant:  Watson’s  Compendium 
of  Equity,  p.  116:  Austerherry  v.  Corporation  of  Oldham  (1885), 
55  L.J.  Ch.  633,  at  p.  641.  The  covenant  should  be  strictly  con- 
strued against  the  grantor,  and  the  doctrine  of  restrictive 
covenants,  which  is  confined  to  negative  covenants,  does  not  assist 
the  plaintiff.  The  law  as  to  party  walls  would  not  apply  to  the 
fourteen-feet  extension,  which  will  not  be  a party  wall  if  built 
by  the  defendant  on  his  own  land:  James  v.  Clement  (1886),  13 
O.R.  115;  Weston  v.  Arnold  (1873),  L.R.  8 Ch.  1084.  As  to  the 
covenants  to  pay  for  the  use  of  the  twenty  feet,  the  case  is  con- 
cluded by  Kenny  v.  Mackenzie,  12  A.R.  346.  This  covenant  does 
not  run  with  the  land  to  bind  the  defendant.  It  is  really  personal 
between  the  parties,  and  is  part  of  the  price  of  the  land.  If  it  is 
not  personal,  it  is  void  under  the  rule  against  perpetuities : Dunn 
\\  Flood  (1883),  25  Ch.  D.  629,  at  pp.  632-634.  In  any  event,  the 
burden  to  pay  does  not  run  with  the  land,  and  the  defendant  is 
not  liable.  This  is  not  a case,  moreover,  of  a vendor’s  lien.  The 
rule  seems  to  be  that,  where  the  vendor  has  accepted  from  the 
purchaser  a covenant  to  do  something,  the  lien  is  gone : Clerke 
and  Humphry  on  Sales  of  Land,  1885  ed.,  pp.  264,  265 ; Clarke 
V.  Boyle  (1830),  3 Sim.  499. 

[At  the  suggestion  of  the  Court,  counsel  agreed  to  the  terms 
of  a declaration  as  to  the  rights  of  the  plaintiff  and  defendant  in 
respect  of  the  fourteen  inches  in  question.] 

McCullough,  in  reply. 
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the  defendant  must  pay  the  plaintiff  for  the  use  of  the  twenty 
feet  of  wall;  and  (2)  whether  the  defendant  was  within  his 
rights  in  building  the  frame  structure  on  the  twelve  feet. 

There  is  no  provision  in  the  deed  No.  267  that  the  words 
''party  of  the  first  part”  or  "party  of  the  third  part”  shall 
include  in  their  meaning  ' ' assigns  ’ ’ — and  no  assistance  can  be  had 
from  the  Acts  respecting  short  forms  of  conveyances,  etc.,  the 
statutory  words  not  being  used;  Be  Gilchrist  and  Island  (1886), 
11  O.R.  537;  Clark  v.  Harvey  (1888),  16  O.R.  159;  Barry  v. 
A^iderson  (1891),  18  A.R.  247. 

Of  the  three  provisions  in  deed  No.  267,  the  first  is  an  express 
reservation  to  build  into  the  eighty-foot  wall,  so  that  the  lot 
to  the  south  became  subject  to  an  easement  in  favour  of  the  pro- 
perty to  which  the  use  of  the  wall  was  at  the  time  of  the  convey- 
ance appurtenant.  This  easement  may  fairly  be  considered  to 
be  a "right  and  privilege  as  to  party  wall,”  and  accordingly  to 
pass  by  the  deed  of  1893,  even  if  it  did  not  pass  under  the  general 
words. 

The  third  I interpret  as  meaning  that  it  was  the  agreement 
that,  in  case  either  Millard  or  Caldwell  wished  to  extend  "said 
wall,”  i.e.,  the  twenty-foot  wall,  further  east  over  the  twelve 
feet  to  Cedar  street,  he  might  do  so  at  his  own  expense.  The 
parties  might,  indeed,  agree  to  build  it  jointly,  on  terms  to  be 
arranged  at  the  time,  but,  in  the  absence  of  such  agreement, 
either  party  might  build  at  his  own  expense  without  any  con- 
sent of  the  other.  This,  it  seems  to  me,  reserved  to  Caldwell  the 
right  to  an  easement,  which  right  he  might  exercise  at  some  future 
time.  I think  this  right  to  an  easement  may  fairly  be  considered 
a right  or  privilege  "as  to  party  wall,”  and  so  will  pass  by 
the  deed  of  1893.  But  we  need  not  consider  the  matter  at  length, 
as  the  defendant  has  agreed  that  the  plaintiff  may  be  declared 
entitled  to  this  easement.  Of  course,  the  defendant  may,  until 
such  time  as  the  plaintiff  chooses  to  exercise  this  right,  use  the 
land  in  any  way  and  put  it  to  any  use  he  sees  fit — the  land  is  his, 
and  he  can  do  what  he  likes  with  it  unless  and  until  the  plaintiff 
sees  fit  to  exercise  his  right  to  build  a wall. 

The  meaning  and  effect  of  the  second  provision  may  be  of 
more  difficulty. 
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The  fact  that  the  grantee  is  to  have  the  “privilege”  of  doing 
something  upon  land  which  would  he  his  own  if  the  description 
by  metes  and  bounds  were  followed,  would  seem  to  indicate  that 
the  land  covered  by  the  twenty-foot  wall  and  the  wall  itself  were 
to  remain  the  property  of  the  grantor,  the  grantee  to  have  an 
easement  upon  paying  a sum  of  money — the  fact  that  this  wall 
was  the  wall  of  the  grantor’s  building  only  and  not  used  by  the 
grantee  assists  that  interpretation.  If  such  is  the  correct  inter- 
pretation, and  the  fee  in  this  land  and  wall  remained  in  Caldwell, 
his  executors  have  not  conveyed  that  land ; ‘ ‘ rights  and  privileges 
as  to  party  wall”  means  the  right  and  (or)  privilege  to 
do  something  to  or  at  or  on  a party  wall,  to  build  a party  wall 
and  the  like — the  expression  does  not  mean  the  party  wall  itself 
or  the  land  upon  which  it  stands.  Or  it  may  be  thought  that  the 
grantor  was  conveying  and  did  convey  the  land  and  wall ; but  he 
was  to  be  paid  a further  sum  in  case  the  grantee  should  use  the 
land  in  a particular  manner.  If  so,  this  further  sum  would  form 
the  subject  of  a vendor’s  lien  upon  the  land:  Quart  v.  Eager 
(1908),  12  O.W.R.  5,  735.  But,  again,  this  is  not  a right  or 
privilege  as  to  party  wall — it  is  no  more  than  a contract  right 
to  receive  money;  and  that  does  not  pass  by  the  conveyance  to 
the  plaintiff. 

There  is,  moreover,  the  difficulty  that  it  is  the  grantor  who  is 
to  receive  this  money,  and  from  the  grantee,  not  the  assignee  of 
the  grantor  from  the  assignee  of  the  grantee.  The  former  diffi- 
culty, it  is  possible,  might  be  got  over  by  a proper  form  of  con- 
veyance, but  the  latter  could  not — so  that  in  no  case  could  the 
defendant  be  ordered  to  pay,  although  the  declaration  that  a 
lien  existed  might  be  effective. 

I am,  however,  of  the  opinion  that,  if  the  land  did  pass  to 
Millard  by  the  deed  No.  276,  the  contract  as  to  the  eighty  feet  is 
purely  personal,  and,  when  the  parties  disposed  of  the  land,  all 
obligation  to  pay  at  all  ceased. 

In  any  view,  I do  not  think  that  any  action  lies  upon  this 
branch  of  the  case. 

I am  of  opinion  that  the  appeal  should  be  allowed  in  part, 
that  the  declaration  consented  to  by  the  defendant  should  be 
’made,  and  the  judgment  in  other  respects  confirmed;  and  that 
there  should  be  no  costs  here  or  below. 
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I do  not  think  that  effect  can  be  given  to  the  argument  that 
the  second  provision  is  in  law  a restrictive  covenant  by  Millard. 


Middleton,  J.  : — The  badly  drawn  conveyance  makes  it  im- 
possible to  be  certain  that  any  conclusion  at  which  one  may  arrive 
is  in  accordance  with  the  real  rights  of  the  parties. 

I think  that,  when  Caldwell  conveyed  to  Millard  the  land 
upon  which  this  twenty  feet  of  wall  stood,  it  was  regarded  as  be- 
ing then  useless  to  Millard  and  unfair  that  he  should  then  pay  any 
part  of  the  cost  of  its  construction,  and  that  the  parties  intended 
the  whole  wall  to  become  a party  wall  just  as  soon  as  Millard 
should  desire  to  use  this  twenty  feet,  and  that  he  should  then 
pay  the  balance  of  the  purchase-price.  The  right  to  receive  this 
price  would  not  run  with  Caldwell’s  land,  but  was  a right  per- 
sonal to  himself,  and  I do  not  think  that  it  passed  under  the 
words  of  the  conveyance  to  the  plaintiff  ‘ ‘ together  with  the  rights 
and  privileges  as  to  party  wall.”  The  rights  and  privileges  so 
(Conveyed  are  the  right  and  privilege  to  use  the  existing  walls  as 
party  walls  and  to  construct  an  extended  party  wall  as  provided 
in  the  conveyance  referred  to. 

I,  therefore,  agree  in  the  disposition  suggested  by  my  brother 
Riddell. 


Boyd,  C. — The  wall  between  the  plaintiff  and  defendant  was 
built,  as  to  eighty  feet  fronting  on  Main  street,  by  Millard  (pre- 
decessor in  title  of  the  defendant),  and  as  to  the  rear  twenty  feet 
by  Caldwell  (predecessor  in  title  of  the  plaintiff),  and  by  the 
deed  of  the  27th  January,  1871,  which  conveys  the  site  of  this 
wall  by  Caldwell  to  Millard,  it  is  provided  that  the  said 
wall  may  be  extended  (some  fourteen  feet)  from  the  end  of  the 
twenty  feet  to  Cedar  street,  in  these  words : ‘ ‘ Should  either  of  the 
said  parties  wish  to  extend  said  Avail  to  Cedar  street,  they  may 
have  the  privilege  of  doing  so  either  separately  or  jointly  as  may 
be  agreed  upon  at  the  time.  ’ ’ This  is  awkwardly  expressed,  but 
the  better  meaning  appears  to  be  that  joint  action  is  intended  in 
the  matter  of  construction.  The  wish  of  either  to  extend  at  any 
time  originates  the  modus  operandi;  then  they  may  have  the 
privilege  of  doing  so  as  may  be  agreed  upon  at  the  time,  either 
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by  separate  or  joint  act  of  construction.  I do  not  read  this  clause 
as  giving  either  party  sud  sponte  the  right  to  go  on  ex  parte  to 
extend.  Any  change  in  the  plan  is  to  he  the  result  of  joint 
consultation. 

Irrespective  of  the  ownership  of  the  soil,  the  parties  clearly 
meant  to  deal  with  and  provide  for  the  wall  existing  as  a party 
wall,  to  the  use  of  which  stipulations  were  made.  As  to  the 
eighty  feet,  Caldwell  reserved  the  right  to  build  into  it,  and  as 
to  the  twenty  feet,  Millard  had  the  ‘‘privilege”  of  building  into 
it  on  payment  of  half  the  value  of  the  wall  at  the  future  time. 
Both  these  provisions,  however  named,  are  rights  pertaining  to 
this  party  wall,  and  they  should  attach  as  against  and  in  favour 
of  all  subsequent  owners  of  the  lands  benefited  by  the  party  wall 
who  have  notice  thereof. 

One  definition  of  a party  wall  is  a wall  which  belongs  entirely 
to  one  of  the  adjoining  owners,  subject  to  an  easement  or  right  in 
the  other  to  have  it  maintained  as  a dividing  wall  between  the 
two  tenements:  Watson  v.  Gray  (1880),  14  Oh.  D.  192. 

When  once  it  appears  that  the  structure  is  a party  wall, 
though  on  the  land  of  one  owner,  the  respective  rights  of  the  ad- 
joining proprietors  become  a question  of  user:  Knight  v.  Pursell 
(1879),  11  Ch.  D.  412.  And  in  this  case  the  parties  have  them- 
selves defined  the  method  of  user  in  so  far  as  the  present  litiga- 
tion is  concerned.  The  defendant,  the  successor  of  Millard,  has, 
with  notice,  taken  advantage  of  the  “privilege”  of  building  into 
the  twenty-feet  wall,  and  the  action  is  by  the  successor  of  Cald- 
well to  compel  payment  of  half  the  value  of  the  wall  at  the  time 
of  building  into. 

The  site  of  the  wall  of  eighty  feet  and  twenty  feet,  as  it  existed 
in  1871,  was  conveyed  in  fee  simple  by  Caldwell  (predecessor  of 
the  plaintiff)  to  Millard,  his  heirs  and  assigns,  in  fee  simple,  and, 
under  that  and  subsequent  deed,  the  locus  in  quo  vests  in  the 
defendant  as  a party  wall,  subject  to  the  rights  affecting  the 
same  as  declared  in  the  conveyance  of  1871. 

In  1905  the  defendant  purchased  the  land,  etc.,  from  Millard, 
and  proceeded  to  make  use  of  the  twenty-feet  wall  by  building 
into  it.  It  is  conceded  that  Caldwell  would,  if  alive,  be  entitled 
to  recover  half  the  cost  of  the  wall  so  used,  but  it  is  contested 
that  the  plaintiff,  his  assign,  can  recover  therefor. 
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In  1893  the  executors  and  trustees  of  Caldwell  sold  and  con- 
veyed the  land  adjoining  the  said  party  wall  and  its  appurten- 
ances and  easements  to  the  plaintiff,  ^ ^ together  with  the  privileges 
and  rights  as  to  the  said  party  wall,  ’ ’ as  set  forth  in  the  convey- 
ance of  1871  between  Caldwell  and  Millard.  Caldwell’s  right  in 
the  party  wall  as  to  the  twenty  feet  was  to  be  paid  for  the  use 
of  it  by  Millard.  The  right  to  use  the  party  wall  as  to  these 
twenty  feet  passed  to  his  assigns  and  the  defendant,  on  the  terms 
mentioned  as  to  compensation.  Given  these  circumstances  and 
considering  what  was  expressly  stipulated  as  to  the  user  of  the 
party  wall,  it  appears  to  me  that  the  hand  to  receive  the  money 
for  such  user  is  to  be  determined  by  considering  who  w^as  the 
person,  the  owner  of  the  lot  adjoining,  who  would  be  affected 
by  this  user — and  that  is  the  plaintiff.  This  right  to  compensa- 
tion for  the  user  of  the  party  wall  attached  to  the  wall,  and 
passed,  as  incident  of  the  rights  to  and  easement  in  the  party 
wall,  quoad  the  twenty  feet,  to  the  plaintiff,  the  present  owner. 
The  right  to  be  compensated  arose  only  when  the  wall  was  built 
into  on  the  twenty  feet,  and  that  right  passed  to  the  other  owner 
of  the  party  wall  as  a necessary  incident  of  his  ownership.  This 
would  appear  to  be  a legal  and  reasonable  result,  apart  from  the 
transfer  in  terms  by  the  Caldwell  estate.  The  contract  is  one 
relating  to  the  user  of  the  party  wall,  which  attaches  to  and 
passes  with  the  control  of  the  wall,  as  a joint  concern,  in  the 
hands  of  the  adjoining  proprietors. 

The  twenty  feet  of  wall  in  question  was  built  by  Caldwell, 
through  whom  Roche,  the  plaintiff,  claims.  That  wall  was  paid 
for  by  Caldwell,  and  the  bargain  was  that,  if  that  part  of  the  wall 
was  used  by  Millard,  his  heirs  or  assigns,  he  should  have  the 
privilege  of  doing  so  by  paying  one-half  of  the  value  as  it  then 
existed.  It  does  not  say  to  whom  payment  is  to  be  made,  and  in 
such  a case  the  law  will  imply  that,  as  the  defendant  has  taken 
the  benefit  of  the  privilege,  he  is  to  pay  for  it  to  the  person  to 
whom  has  been  assigned  the  rights  and  privileges  attaching  to  the 
partition  wall.  This  appears  to  be  the  reasoning  which  was 
applied  to  a similar  user  in  Irving  v.  Turnlull,  [1900]  2 Q.B. 
129.  'See  also  Aspden  v.  Seddon  (1876),  1 Ex.  D.  496,  503, 
where  it  was  held  that  the  defendants,  having  taken  their  proper- 
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ty  with,  notice  of  a certain  burden  upon  it  or  with  notice  that  it 
possessed  a right  with  a burden  attached  to  that  right,  would 
be  liable  to  the  persons  entitled  to  the  benefit  of  that  burden, 
even  though  there  was  no  covenant  that  ran  with  the  land. 

The  difficulties  are  discussed  in  23  Law  Quarterly  Review,  p. 
432,  where  is  cited  Christie  v.  Mitchison  (1877),  36  L.T.N.S. 
621,  a case  of  a party  wall. 

I think  that  Caldwell  has  divested  himself  of  all  right  to 
claim  the  money  for  the  user  of -the  twenty-feet  wall,  and  that 
the  right  of  action  therefor  is  in  the  plaintiff. 

The  matter  may  be  viewed  in  another  aspect,  thus : Caldwell 
in  effect  sells  to  the  adjoining  owner  the  land  and  the  wall  which 
he  had  built  on  the  twenty  feet,  on  the  agreement  that,  if  that 
part  of  the  wall  should  be  used  by  Millard,  his  heirs  or  assigns, 
the  value  at  that  time  of  half  that  part  of  the  wall  so  used  should 
be  paid — not  saying  to  whom. 

This  is  essentially  an  agreement  for  the  benefit  of  the  land  of 
him  who  built  the  wall,  and  he  is  entitled  to  be  compensated  for 
his  share  of  it  as  a party  wall ; and,  on  the  other  hand,  an  agree- 
ment imposing  a burden  or  restriction  on  the  other  adjoining  lot. 
And,  in  this  view,  the  burden  of  paying,  when  used,  would  fall 
on  the  then  owmer  of  Millard’s  lot,  for  the  benefit  of  the  then 
owner  of  Caldwell’s  lot. 

The  main  distinction  between  this  case  and  Kenny  v.  Mac- 
kenzie, 12  A.R.  346,  relied  on  below,  is  that  the  defendant  had 
paid  half  the  value  of  the  wall  which  he  used  to  Chapman,  who 
had  built  the  wall,  and  the  action  was  to  recover  it  again,  by  the 
])laintiff,  who  had  bought  Chapman’s  lot,  but  had  taken  no 
assignment  of  his  interest  in  this  money  claim,  which  was  pro- 
perly regarded  as  not  attaching  to  the  land. 

To  prevent  any  possible  doubt,  it  may  be  a term  of  this  judg- 
ment that  the  plaintiff  is  to  indemnify  the  defendant  against 
any  claim  by  the  Caldwell  estate,  but  I do  not  think  it  requisite. 

rhe  order  of  the  Court  was  that  the  judgment  of  the  County  Court 
should  be  varied,  and,  as  varied,  be  as  follows:  — 

( 1 ) This  Court  doth,  upon  consent  of  counsel,  declare  that,  according 
to  the  true  construction  of  the  deed  of  the  27th  January,  1871,  the  defend- 
ant is  the  owner  of  the,  lands  being  the  north  fourteen  inches  of  the  lands 
conveyed  east  of  the  existing  brick  wall  in  the  pleadings  mentioned,  and 
that  either  the  plaintiff  or  defendant,  her  or  his  heirs  and  assigns,  has 
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and  shall  have  the  right  to  extend  the  said  wall  in  the  pleadings  mentioned 
from  the  eastern  limits  thereof  to  Cedar  street,  by  building  a brick  wall 
fourteen  inches  in  thickness  as  such  extension,  provided,  however,  that 
the  defendant  and  his  successors  in  title  shall  not  have  previously  exer- 
cised the  right  to  build  such  wall,  *and  provided  also  that  the  plaintiff, 
her  heirs  and  assigns,  shall  not  exercise  such  right  until  after  two 
months’  notice  in  writing  to  the  defendant  or  his  heirs  or  assigns  of  her 
or  their  intention  so  to  extend  the  said  wall,  and  doth  order  and  adjudge 
the  same  accordingly. 

(2)  And,  subject  to  the  foregoing  declaration,  this  Court  doth  order 
and  adjudge  that  this  action  be  and  the  same  is  hereby  dismissed. 

( 3 ) And  this  Court  doth  not  see  fit  to  make  any  order  as  to  the  costs 
of  tne  action. 


[DIVISIONAL  COURT.] 
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McCuaig  V.  Lalonde. 

Landlord  and  Tenant — Lease  of  Dwelling-house — Implied  Obligation  not  to 
Use  for  Different  Purpose — Use  as  Hospital — Inf eetious  Disease — Dam- 
ages— Injury  to  Reversion. 


The  defendant,  who  kept  an  hotel  in  a village,  rented  from  the  defendant 
a small  dwelling-house  in  the  village,  and  placed  therein  his  children, 
who  were  suffering  from  diphtheria.  He  did  not  inform  the  plaintiff  of 
the  real  purpose  for  which  he  required  the  house,  but  said  it  was  for 
another  purpose  consistent  with  its  ordinary  use  as  a dwelling-house:  — 

Held,  that  the  defendant  was  liable  in  damages  for  injury  to  the  reversion; 
and  damages  were  assessed  in  accordance  with  what  was  proved  at  the 
trial. 

Judgment  of  the  County  Court  of  the  United  Counties  of  Stormont,  Dun- 
das,  and  Glengarry,  reversed. 

Per  Boyd,  C.: — The  lease  was  obtained  by  a fraudulent  concealment  of  the 
facts;  and,  apart  from  that,  the  law  will  raise  an  implied  contract  that 
the  renting  of  a dwelling-house  is  for  the  ordinary  uses  of  habitation. 

Per  Riddell,  J.  : — The  tenant  is  bound  to  use  the  premises  in  a proper 
and  tenant-like  manner,  without  exposing  the  buildings  to  ruin  or  waste, 
oy  acts  of  omission  or  commission,  and  not  to  put  them  to  a use  or 
employment  materially  different  from  that  in  which  they  are  usually 
employed. 

Per  Riddell,  J.  : — County  Court  Judges  should  give  reasons  for  their 
decisions. 


An  appeal  by  the  plaintiff  from  the  judgment  of  the  County 
Court  of  the  United  Counties  of  Stormont,  Dundas,  and  Glen- 
garry, of  the  14th  December,  1910,  dismissing  an  action  brought 
by  the  plaintiff  for  $300  damages  alleged  to  have  been  caused  by 
the  defendant  renting  the  plaintiff’s  house  in  the  village  of 
Maxville,  ostensibly  for  a residence,  but  in  reality,  as  the  plain- 
tiff' alleged,  for  the  purpose  of  placing  therein  his  children  suffer- 
ing from  diphtheria,  to  prevent  his  hotel  being  placarded,  whereby 
the  plaintiff  was  obliged  to  repaper,  repaint,  etc.,  her  house,  and 
had  suffered  other  damage. 
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February  15.  The  appeal  Avas  heard  by  a Divisional  Court 
composed  of  Boyd^  C.,  Riddell  and  Middleton,  JJ. 

C.  H.  Cline,  for  the  plaintiff,  contended  that  the  defendant 
had  procured  the  lease  of  the  plaintiff’s  dwelling-house  by  deceit 
and  fraud.  The  plaintiff  was  misled  by  the  defendant  into 
thinking  that  the  defendant  wanted  the  house  only  for  the  ordin- 
arA^  purposes  of  habitation ; and  the  using  of  the  house  for 
diphtheria  patients  Avas  not  a reasonable  or  ordinary  use,  but  one 
Avhich  rendered  it  unfit  for  habitation:  the  Public  Plealth  Act, 
R.S.O.  1897,  ch.  248,  secs.  25,  26,  28,  66,  81,  82,  83,  89,  90,  and  91 ; 
Am.  & Eng.  Encyc.  of  LaAA^,  2nd  ed.,  vol.  18,  p.  247 ; Gordon  v. 
Goodtvin  (1910),  20  O.L.R.  327;  Caron  v.  Lamarche  (1908), 
Q.R.  17  K.B.  495. 

G.  I.  Gogo,  for  the  defendant,  argued  that  the  defendant  was 
entitled  to  use  the  premises  as  he  did,  because  it  was  for  a law- 
ful purpose,  and  in  support  of  his  contention  he  quoted  from 
Bell’s  Law  of  Landlord  and  Tenant,  p.  426:  ‘^A  lessee  is  in 
general  entitled  to  use  premises  for  any  lawful  purpose  other 
than  that  originally  contemplated  by  the  parties,  provided  no 
specific  coA^enant  is  broken.”  He  also  referred  to  Keith  v.  Reid 
(1870),  L.R.  2 H.L.  Sc.  39.  There  aa^  no  fraud,  as,  after  the 
plaintiff  kneAV  all  the  facts,  she  had  accepted  rent. 

February  21.  Boyd,  C.  : — The  defendant  says  he  said  nothing 
as  to  the  reason  of  his  renting  the  house  till  after  the  bargain 
AA’as  made  and  he  got  the  key,  and  that  he  then  said  that  his  Avife 
AA^as  not  feeling  Avell.  I think  the  Aveight  of  the  evidence  and  the 
likelihood  as  to  Avhat  passed  is  in  faAmur  of  what  is  said  by  the 
plaintiff’s  AAutnesses.  Cameron,  agent  for  renting,  aa4io  has  no 
interest  in  the  action,  says  that  the  defendant  told  him  Avhy  he 
AA'anted  to  rent  the  house,  because  his  Avife  was  sick  or  Avas  dying, 
and  that  she  AA^as  shortly  in  a feAV  hours  to  be  confined,  and  he 
AA'anted  to  get  her  out  of  the  hotel  (the  Commercial  Hotel,  kept  by 
the  defendant).  This  is  corroborated  by  AAdiat  he  told  Alguire  the 
same  day  before  he  moved  in : that  he  Avas  going  to  take  his  Avife 
there ; that  she  Avas  sick  and  Avould  not  get  Avell  at  the  hotel.  And 
in  the  letter  AA'ritten  by  the  plaintiff’s  agent  to  her  at  Montreal 
it  AA'as  mentioned  that  IMrs.  Lalonde  Avas  sick  and  that  the  defend- 
ant had  rented  the  house. 
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The  reason  for  the  defendant  renting  the  house  was  that  his 
children  were  taken  with  diphtheria,  and  that  the  medical 
health  officer  told  him  to  remove  them  forthwith  or  he  would 
placard  the  hotel.  This  was  the  reason  for  the  urgency  and  the 
expedition  manifested.  Had  this  information  as  to  the  danger- 
ous disease  been  told  to  Cameron,  the  plaintiff’s  agent,  he  would 
not  have  rented.  Plainly,  this  is  a ca^e  in  which  the  language  of 
Lord  Eldon  may  be  well  applied : the  lease  was  granted  under 
surprise  produced  by  a studious,  artful,  and  what  this  Court  calls 
fraudulent  concealment  for  the  very  purpose  of  procuring  a lease 
which  it  was  known  the  plaintiff  would  not  have  granted  except 
under  the  effect  of  the  concealment : Bojinett  v.  Sadler  (1808) , 14 
Ves.  526.  Deceit  is  sufficiently  proved  to  justify  this  action: 
Keates  v.  Earl  of  Cadogan  (1851),  10  C.B.  591. 

Apart  from  this,  I think  the  law  will  raise  an  implied  con- 
tract that  the  renting  of  this  building  was  for  the  ordinary  uses 
of  habitation.  It  was  a new,  well-equipped  house,  better  than 
most  in  the  village  of  Maxville.  Such  a condition  as  to  user  may 
be  implied  by  the  Court  if  it  appears  to  have  been  in  the  contem- 
plation of  both  parties:  see  per  Lord  Esher  in  Sarson  v.  Roberts, 
[1895]  2 Q.B.  395,  396.  The  conversation  of  the  parties  at  the  time 
of  renting  shews  that  it  was  not  contemplated  that  it  should  be 
used  for  what  the  plaintiff  called  a ‘‘pest-house.”  This  use  of 
the  dwelling-house  for  diphtheretic  patients  was  not  a reasonable 
or  ordinary  use,  but  one  which  distinctly  impaired  the  premises 
and  deteriorated  the  value  of  the  reversion.  For  this  reason  also, 
and  on  the  grounds  of  reasoning  employed  in  Manchesier  Bonded 
Warehouse  Co.  v.  Carr  (1880),  5 C.P.D.  507,  512,  that  the  prem- 
ises were  not  used  in  a reasonable  and  proper  manner,  having 
regard  to  their  character  and  the  purpose  for  which  they  were 
intended  to  be  used,  I think  that  the  plaintiff  is  entitled  to 
damages. 

I agree  with  the  appraisement  of  those  made  by  my  brother 
Riddell,  for  which  judgment  is  to  be  given,  with  costs  of  action 
and  of  appeal,  to  be  paid  by  the  defendant. 


Middleton,  J.  : — I agree. 
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Riddelij^  J.  : — The  defendant  is  a hotel-keeper ; his  children 
taking  diphtheria,  he  was  informed  by  the  medical  man  that, 
unless  they  were  removed,  the  hotel  must  be  placarded.  As  the 
defendant  was  making  $25  to  $40  a day,  he  did  not  like  the  idea 
of  his  hotel  being  in  elfect  closed ; so  he  went  to  the  plaintiff,  who 
had  a small  dwelling-house  to  let,  and  took  the  house  at  $8  per 
month  rent.  He  lied  to  the  plaintiff — whether  before  he  had 
made  his  bargain  or  after  is,  in  my  view,  immaterial — gave  her 
to  understand  that  the  reason  for  his  wanting  the  house  was  that 
his  wife  was  near  her  confinement,  and  he  wanted  the  house  to 
enable  her  to  be  confined  outside  the  hotel. 

The  children  were  taken  into  the  house ; and  in  fifteen 
minutes  thereafter  the  house  was  placarded.  After  the  children 
had  recovered,  the  defendant  went  through  a form  of  fumiga- 
tion, which  was  not  proved  to  be  sufficient  or  efficient.  The 
plaintiff  reasonably,  and,  as  I think,  most  properly,  thought  that, 
before  renting  her  house  again,  she  should  repaper  it,  etc.,  and 
she  did  so.  There  was  naturally  delay  in  renting  the  house 
afterwards. 

An  action  was  brought  for  damages,  which  resulted  in  a dis- 
missal by  the  Judge  of  the  County  Court  of  Stormont,  Dundas, 
and  Glengarry. 

The  plaintiff  now  appeals. 

The  law  is  correctly  laid  down  in  24  Cyc.,  p.  1061:  ‘AVhere 
the  contract  of  lease  is  silent  on  the  subject,  the  lessees  have  by 
implication  the  right  to  put  the  premises  to  such  use  and  em- 
ployment as  they  please,  not  materially  different  from  that  in 
which  they  are  usually  employed,  to  which  they  are  adapted, 
and  for  which  they  were  constructed.  The  law,  however,  implies 
an  obligation  on  the  part  of  the  lessee  to  use  the  property  in  a 
proper  and  tenant-like  manner,  without  exposing  the  buildings 
to  ruin  or  waste  by  acts  of  omission  or  commission,  and  not  to  put 
them  to  a use  or  employment  materially  different  from  that  in 
which  they  are  usually  employed.  . .” 

Lord  Westbury  in  Keith  v.  Eeid,  L.R.  2 H.L.  Sc.  39,  at  p.  41, 
says : ‘ ‘ The  law  of  Scotland  may  well  be,  that  if  there  be  a lease 
of  a dwelling-house  as  a dwelling-house  it  shall  not  be  perverted 
to  a perfectly  different  purpose.”  And  what  Lord  Westbury 
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says  may  be  the  law  of  Scotland  is,  in  my  opinion,  the  law  of 
this  Province. 

There  is  dearth  of  English  authority,  and  stray  expressions 
may  be  found  in  some  of  the  cases  like  that  attributed  to  Patte- 
son,  J.,  in  Leach  v.  Thomas  (1835),  7 C.  & P.  327 : ‘‘The  defend- 
ant . . . tenant  from  year  to  year  . . . was  only  bound 

to  keep  the  premises  wind  and  water  tight.  ’ ’ See  also  Auworth 
V.  Johnson  (1832),  5 C.  & P.  239. 

All  authorities,  however,  agree  that  the  tenant  is  bound  to  use 
the  premises  in  a tenant-like  manner,  etc.,  and  not  substantially 
different  from  the  purpose  for  which  the  landlord  intends  them. 

While,  as  in  Nave  v.  Berry  (1853),  22  Ala.  382,  the  using  as  a 
young  ladies  ’ seminary  of  a building  rented  to  be  used  either  as  a 
hotel  or  a private  residence,  is  not  or  may  not  be  a violation  of 
the  tenant’s  duty,  yet  that  very  case  shews  that  putting  the 
building  to  such  a use  as  that  inflammable  substances  would 
or  might  be  collected  therein,  would  be  a violation  of  the  tenant ’s 
duty. 

So  while,  as  in  Miles  v.  Lauraine  (1896),  99  Ga.  402,  it  is  not 
wrong  for  a tenant  to  take  into  his  house  his  own  lawful  wife, 
although  she  had  not  theretofore  led  a blameless  private  life,  but 
been  guilty  of  indiscretions,  if  she  has  expressed  her  determina- 
tion thereafter  to  change  her  manner  of  living  since  she  had 
become  the  lawful  wife  of  a respectable  man — still  the  tenant 
could  not  be  allowed  without  the  permission  of  the  landlord  to 
convert  an  ordinary  respectable  household  into  a bawdy-house. 

And  a case  that  is  in  point  is  Kersey  v.  Chapin  (1894),  162 
Mass.  176.  The  tenant  of  the  plaintiff,  being  in  possession  of  the 
house,  allowed  the  board  of  health  of  a city  to  use  it  for  a hospital 
for  smallpox  patients.  In  holding  that  the  landlord  had  (under 
the  facts  of  the  case)  the  right  of  action  against  the  individual 
members  of  the  board  of  health,  the  Court  said  (p.  180)  : “The 
tenant  . . . could  not,  as  against  the  rights  of  the  owner, 

authorise  the  defendants  to  establish  a hospital'  for  patients 
afflicted  with  an  infectious  disease  in  the  plaintiff’s  house,  and  to 
maintain  such  a hospital  there  to  the  damage  of  the  reversion.” 

In  United  States  v.  Bostwick  (1876),  94  U.S.  53,  the  United 
States  had  rented  a building  which  had  been  offered  them  by  the 
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owner  ‘‘for  the  purposes  of  a hospital” — the  letter  accepting  the 
offer  expressly  stated  that  the  hiring  was  to  be  “for  all  pur- 
poses”— ^the  United  States  used  the  building  for  a smallpox 
hospital.  It  was  held  that,  under  the  terms  of  the  hiring,  no 
action  lay;  but  it  does  not  seem  to  have  been  doubted  that  the 
using  by  a tenant  of  an  ordinary  house  as  a hospital  would  be 
wrong. 

Upon  principle,  I see  no  difference  in  the  present  case  from  a 
case  in  which  the  tenant  had  allowed  a quantity  of  filth  to  be 
placed  upon  the  floors,  ceiling  and  walls  of  the  building.  The 
bacilli  of  diphtheria  are  infinitely  more  deleterious  to  a residence 
and  dangerous  to  the  health  of  any  future  occupant  than  mud  or 
filth  of  any  visible  character. 

The  defendant  does  not  deserve  any  consideration,  but  the 
only  damages  to  be  given  are  those  proved,  not  vindictive 
damages. 

The  plaintiff  should  properly  have  proved  damage  to  the 
reversion — the  course  taken  at  the  trial  was  to  prove  what  it 
cost  her  to  put  the  house  in  proper  condition  and  her  loss  of 
money.  The  damage  to  the  reversion  must  be  at  least  these 
amounts,  and  probably  more. 

I think  the  plaintiff  should  have  a judgment  for  $240  and 
costs  here  and  below. 

Several  times  it  has  been  said  by  Divisional  Courts  that  it 
would  be  well  for  County  Court  Judges  to  give  reasons  for 
their  decisions — and  I think  it  right  to  state  this  once  more. 

Appellate  Courts  are  often  placed  at  a great  disadvantage 
from  the  want  of  a statement  by  the  trial  Judge  of  the  reasons 
for  his  decision.  The  parties,  too,  should  know  what  the  grounds 
of  the  judgment  are. 

Note:  Since  the  above  was  written,  my  brother  Middleton 
has  called  my  attention ' to  a Massachusetts  case,  Delano  v. 
Smith  (1910),  92  N.E.  Repr.  500,  which  is  much  in  point. 
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[DIVISIONAL  COURT.] 

Corby  v.  Grand  Trunk  R.W.  Co. 


Railway — Carriage  of  Goods — Delay  in  Transit — Delay  in  Giving  Notice 
to  Consignee — Injury  to  Perishable  Goods  by  Delay — Liability  of  Car- 
rier— Contract  Made  with  Another  Carrier — Connecting  Line — Privity 
— Bill  of  Lading — Condition — Foreign  Contract — Liability  apart  from 
Contract. 

A car-load  of  pineapples  purchased  by  the  plaintiffs  in  New  York  was  con- 
signed by  the  vendors  to  the  plaintiffs  at  Ottawa,  on  the  22nd  June.  The 
goods  were  delivered  to  the  New  York  Central  Railroad  Company,  and 
the  route  specified  was  by  the  defendants’  railway,  which  connected 
with  the  New  York  Central  line.  The  fruit  did  not  arrive  at  Ottawa 
until  the  25th  June,  which  was  a Saturday,  and  no  notice  of  its  arrival 
was  given  to  the  plaintiffs  until  the  morning  of  the  27th.  The  fruit  was 
then  badly  damaged  by  heating;  a substantial  portion  of  the  injury  took 
place  between  Saturday  afternoon  and  Monday  morning,  and  some  in- 
jury during  the  journey;  the  delay  in  the  journey  took  place  partly 
upon  the  New  York  Central  line,  and  partly  upon  the  defendants’  line:  — 

Held,  Riddell,  J.,  dubitante,  that  the  defendants  were  liable  for  the  de- 
terioration of  the  fruit. 

Judgment  of  the  County  Court  of  the  County  of  Carleton  reversed. 

Per  Boyd,  C.  : — The  defendants  received  the  fruit  either  as  common  car- 
riers or  as  under  a new  contract  conformable  to  the  terms  of  the  original 
■carriers’  bill  of  lading,  and  in  either  aspect  were  liable  for  negligence  in 
handling  the  car  or  in  the  lack  of  due  diligence  in  giving  notice  of  its  , 
arrival.  The  goods  were  manifestly  of  a perishable  character,  and  called 
for  reasonable  diligence  in  giving  notice  of  their  arrival;  till  such 
notice  was  given,  the  defendants  were  liable  as  carriers. 

Per  Middleton,  J.  : — The  contract  made  with  the  initial  carrier,  appli- 
cable to  the  whole  journey,  defines  the  terms  upon  which  the  subse- 
quent carrier  undertakes  to  carry,  and  must  be  deemed  to  be  the  con- 
tract between  the  parties : if  it  were  otherwise,  the  defendants,  when 
they  undertook  the  carriage  of  the  goods,  received  them  as  common 
carriers,  and  there  was  no  restriction  upon  their  common  law  liability. 
The  liability  of  the  defendants,  according  to  clause  5 of  the  United 
States  form  of  contract,  under  which  the  goods  were  shipped,  was  that 
of  carriers  until  the  expiry  of  48  hours  after  notice  that  the  goods  were 
ready  for  delivery;  and,  apart  from  contract,  the  goods  being  of  a perish- 
able nature,  it  was  the  defendants’  duty  to  give  notice  promptly,  and 
their  liability  as  carriers  continued  while  that  duty  remained  undis- 
charged. 

Corby  v.  Grand  Trunk  R.W.  Co.  (1905),  6 O.W.R.  81,  492,  approved  and 
followed. 


An  appeal  by  'the  plaintiffs  from  the  judgment  of  the  County 
Court  of  the  County  of  Carleton,  of  the  6th  January,  1911,  dis- 
missing the  action,  which  was  brought  to  recover  $659.05  dam- 
ages for  injury  to  a car-load  of  pineapples  purchased  by  the 
plaintiffs  in  New  York  and  shipped  to  them  at  Ottawa,  by  reason 
of  the  delay  of  the  defendants  in  delivering  the  goods,  as  alleged. 
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The  action  was  dismissed  in  the  County  Court,  upon  the 
ground  that  the  defendants  were  not  the  carrying  company  liable 
to  be  sued  for  the  loss. 

February  15.  The  appeal  was  heard  by  a Divisional  Court, 
composed  of  Boyd,  C.,  Riddell  and  Middleton,  JJ. 

A.  E.  Fripp,  K.C.,  for  the  plaintiffs.  It  was  the  duty  of  the 
defendants,  as  carriers,  to  give  prompt  notice  of  the  arrival  of 
the  pineapples,  to  the  plaintiffs.  This  they  failed  to  do.  As  a 
result  of  the  defendants’  negligence,  the  fruit  was  damaged, 
and  the . defendants  are  liable:  Macnamara’s  Law  of  Carriers, 
2nd  ed.,  p.  84 ; Macmurchy  and  Denison’s  Railway  Law  of  Can- 
ada, 2nd  ed.,  p.  469 ; Richardson  v.  Canadian  Pacific  B.W.  Co: 
(1890),  19  O.R.  369;  Chapman  v.  Great  Western  R.W.  Co. 
(1880),  5 Q.B.D.  278;  Wren  v.  Eastern  Counties  R.W.  Co. 
(1859),  1 L.T.  N.S.  5.  The  plaintiffs  rightfully  sued  the  defend- 
ants; they  were  not  restricted  to  looking  to  the  New  York  Central 
Railroad  Company  for  relief:  Corhy  v.  Grand  Trunk  R.W.  Go. 
(1905),  6 O.W.R.  81,  492;  Sutherland  v.  Grand  Trunk  R.W.  Co. 
(1909),  18  O.L.R.  139.  Even  if  the  plaintiff  knew  that  the  car 
of  pineapples  was  coming,  that  did  not  relieve  the  defendants  of 
their  negligence.  ‘‘No  man  by  his  wrongful  act  can  impose  a 
duty:”  Degg  v.  Ilidland  R.W.  Co.  (1857),  1 H.  & N.  773,  782. 

W.  E.  Foster,  for  the  defendants.  There  was  no  privity  of 
contract  between  the  defendants  and  the  plaintiffs.  The  goods 
were  received  by  the  defendants  under  the  terms  of  a contract 
entered  into  between  the  New  York  Central  Railroad  Company 
and  McCormick,  Hobbs,  & Co.  On  receipt  by  the  defendants,  the 
goods  were  forwarded  to  their  destination  with  all  despatch,  and 
the  plaintiffs  were  properly  notified. 

’Fripp,  in  reply. 
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February  22.  Boyd,  C.  : — Under  Corky  v.  Grand  Trunk 
R.W.  Co.,  6 O.W.R.  81,  and  in  appeal  at  p.  492,  upon  delivery  of 
the  car  of  pines  to  the  defendants  by  the  original  railway  com- 
pany, the  defendants  came  under  an  obligation  to  the  plaintiffs 
as  consignees  (the  purchasers  of  the  fruit),  whether  by  contract 
or  as  common  carriers,  to  carry  the  car  to  its  destination.  They 
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received  it  either  as  common  carriers  or  as  under  a new  contract 
conformable  to  the  terms  of  the  original  carriers’  bill  of  lading, 
and  in  either  aspect  are  liable  for  negligence  in  handling  the  car 
or  in  the  lack  of  due  diligence  in  giving  notice  of  its  arrival. 
The  want  of  privity,  pleaded  and  successful  in  the  first  instance, 
was  overruled  by  the  Divisional  Court  as  no  defence. 

The  goods  were  manifestly  land  to  common  observation  of  a 
perishable  character,  and  called,  therefore,  for  a reasonable 
amount  of  diligence  in  advising  the  plaintiffs  that  they  had 
arrived  and  were  ready  for  delivery.  Till  such  notice  was  given, 
the  railway  company  were  liable  as  carriers,  and,  because  of  the 
delay  in  giving  notice  of  arrival  to  the  plaintiffs,  the  fruit  be- 
came appreciably  deterio^rated  in  value  and  saleability.  I think 
it  may  fairly  be  inferred  that  $200  fixed  by  the  County  Court  is 
a proper  estimate  of  this  depreciation,  for  which  the  plaintiffs 
should  recover.  The  delay  to  notify  from  6 p.m.  on  Saturday 
till  11.30  on  Monday  the  27th  June,  was,  in  the  circumstances 
of  perishable  fruit  and  hot  weather,  excessive,  and  warrants 
the  plaintiffs’  claim  for  damages  against  the  railway  company. 


Middleton,  J.  ; — A car-load  of  pineapples  was  purchased  by 
the  plaintiffs  in  New  York,  and  was  consigned  by  the  vendors 
to  them  on  the  22nd  June,  1910.  The  goods  were  delivered  to  the 
New  York  Central  Railroad  Company,  and  were  consigned  to 
Ottawa,  and  the  route  specified  is  via  the  defendants’  railway, 
which  connects  with  the  New  York  Central  at  Cecil  Junction. 
The  fruit  did  not  arrive  in  Ottawa  until  the  25th  June  (Satur- 
day) at  4 p.m.,  and  no  notice  of  its  arrival  was  given  to  the 
plaintiffs  until  the  morning  of  the  27th  at  11.30.  The  fruit  was 
then  badly  damaged  by  heating,  a substantial  portion  of  the 
injury  taking  place  between  Saturday  afternoon  and  Monday 
morning,  though  there  probably  was  some  injury  during  the 
most  unreasonable  time  taken  in  the  journey.  The  delay  in  the 
journey  took  place  partly  upon  the  New  York  Central  line  and 
partly  upon  the  defendants  ’ line. 

The  County  Court  Judge  has  dismissed  the  action. 

Many  grounds  were  suggested  by  the  defendants  why  they 
should  not  be  called  upon  to  pay.  First,  it  is  said  that  there  is 
no  privity. 


XXIII.  ] 


ONTARIO  LAW  REPORTS. 


321 


As  long  ago  as  1803,  Lord  Alvanley,  €.J.,  in  Dutton  v. 
Solomonson,  3 B.  & P.  582,  584,  said  that  it  was  ''a  proposition  as 
well  settled  as  any  in  the  law,  that  if  a tradesman  order  goods  to 
be  sent  by  a carrier,  though  he  does  not  name  any  particular  car- 
rier, the  moment  the  goods  are  delivered  to  the  carrier  it  oper- 
ates as  a delivery  to  the  purchaser;  the  whole  property  im- 
mediately vests  in  him;  he  alone  can  bring  an  action  for 
any  injury  done  to  the  goods.” 

Then  a contract  made  with  the  initial  carrier,  applicable  to 
the  whole  journey,  defines  the  terms  upon  which  the  subsequent 
carrier  undertakes  to  carry,  and  must  be  deemed  to  be  the  con- 
tract between  the  parties:  Hall  v.  North  Eastern  B.W.  Co. 
(1875),  L.R.  10  Q.B.  437;  Bicknell  v.  Grand  Trunk  B.W.  Co. 
(1899),  26  A.R.  431;  Sutherland  y.  Grand  Trunk  B.W.  Co., 
18  O.L.R.  139 ; Corhy  v.  Grand  Trunk  B.W.  Co.,  6 O.W.R.  81, 
492.  If  this  be  not  correct,  then  the  railway  company,  when  they 
undertook  the  carriage  of  the  goods,  received  them  as  common 
carriers,  and  there  is  no  restriction  upon  their  common  law  liabil- 
ity. 

The  different  railway  companies,  carrying  goods,  for  many 
years  indorsed  a condition  upon  the  bill  of  lading  limiting  the 
liability  of  the  initial  carrier  to  loss  happening  upon  its  own  line, 
and  this  condition  has  given  rise  to  much  litigation,  in  which 
there  has.  been  great  divergency  of  opinion.  The  contract  was 
deemed  unfair  because  the  initial  carrier  had  the  choice  of  the 
route  to  be  followed  in  taking  the  freight  to  its  destination,  and 
because,  the  onus  being  upon  the  consignee  to  prove  that  the 
loss  took  place  while  the  goods  were  in  the  custody  of  a par- 
ticular carrier,  he  frequently  failed  altogether  because  it  was 
impossible  to  prove  exactly  when  and  where  the  loss  took  place. 

To  remedy  this  injustice,  sec.  20  of  the  Interstate  Commerce 
Act  (U.S.)  was  passed,  making  the  initial  or  receiving  carrier 
liable  for  any  loss  during  the  whole  carriage,  and  giving  to  that 
carrier  a right  over  against  the  carrier  upon  whose  line  the  loss 
was  incurred. 

This  was  not  intended  to  and  did  not  relieve  the  subsequent 
carrier  from  direct  liability  to  the  consignee,  if  the  consignee 
chose  to  assert  it,  but  gave  him  a remedy  generally  more  certain 
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and  more  convenient.  To  meet  this  change  in  the  law,  the  con- 
dition limiting  the  liability  of  each  carrier  in  a series  conduct- 
ing a continuous  carriage  to  loss  on  its  own  line  was  amended  by 
adding  except  as  such  liability  is  or  may  be  imposed  by  law, 
but  nothing  contained  in  this  bill  of  lading  shall  be  deemed  to 
exempt  the  initial  carrier  from  any  such  liability  so  imposed,’^ 
and  in  this  amended  form  the  bill  has  been  approved  by  the 
United  States  Interstate  Commerce  Commission,  and  this  is  the 
condition  indorsed  upon  the  bill  of  lading  in  question. 

This  form  of  bill  has  not  been  approved  for  Canadian  busi- 
ness generally  by  our  own  Railway  Board,  but  by  an  order  of 
the  17th  May,  1910,  this  bill  is  approved  as  to  all  traffic  which 
may  be  carried  from  the  United  States  into  or  through  Canada. 

On  the  15th  July,  1909,  a form  of  bill  applicable  to  Canadian 
traffic  was  adopted,  which  embodies  the  same  principle  in  a 
clause  (2),  more  elaborately  framed,  but  which  has  no  applica- 
tion to  this  action,  which  must  be  dealt  with  on  the  United  States 
form  of  contract. 

What  then  is  the  liability  of  the  defendants  under  the  agree- 
ment in  question? 

Clause  5 provides  for  the  termination  of  liability  as  carriers 
upon  the  expiry  of  48  hours  after  notice  that  the  goods  are  ready 
* for  delivery,  and  until  then  the  railway  company  remain  liable 
as  carriers  and  not  as  warehousemen. 

Apart  from  contract,  when  it  is  not  under  the  circumstances 
the  duty  of  the  carrier  to  deliver  the  goods,  it  is  his  duty  to  give 
notice  to  the  consignee  of  their  arrival : Macnamara,  2nd  ed.,  p. 
84 ; and  his  liability  as  carrier  continues  in  the  meantime : 
Bourne  v.  Gatliff  (1844),  11  Cl.  & F.  45. 

When,  as  here,  the  goods  are  known  to  be  of  a perishable 
nature,  it  is  the  carrier’s  duty  to  give  notice  promptly.  There 
was  no  difficulty  in  the  way  of  instant  notice  being  given,  as  the 
plaintiffs’  premises  were  not  far  away  from  the  railway  office, 
and  both  have  telephone  communication.  The  great  delay  in  the 
transit,  the  fact  that  the  next  day  was  a Sunday,  the  fact 
that  the  bad  condition  of  the  car  could  be  readily  ascertained, 
and  the  knowledge  that  fruit  requires  to  be  promptly  unloaded, 
as  the  danger  of  injury  from  heating  is  greatest  when  the  motion 
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and  consequent  ventilation  of  the  car  ceases,  all  called  for 
prompt  action,  and  manifestly  the  defendants  failed  to  dis- 
charge the  duty  devolving  upon  them,  and  as  carriers  are  liable 
for  the  loss.  I am  not  satisfied  that  the  Judge  has  assessed  the 
damage  at  an  adequate  figure,  but  there  is  some  ground  for 
complaining  of  the  consignees’  conduct,  so  I agree  in  a judg- 
ment for  $200  in  addition  to  the  $103  paid  into  Court  as  the  pro- 
ceeds of  the  sale — with  costs  here  and  below. 

Riddell,  J.  : — As  my  Lord  and  my  learned  brother  have 
agreed,  no  good  end  could  be  attained  by  my  expressing  a differ- 
ent opinion — the  judgment  is  not  binding  on  another  Divisional 
Court,  and  is  not  appealable.  I am  not  at  all  certain  that  the 
judgment  appealed  from  is  not  right ; but,  in  view  of  the  opinion 
of  the  rest  of  the  Court,  I do  not  formally  dissent. 


[IN  THE  COURT  OF  APPEAL.] 
Rex  V.  Menary. 


Criminal  Law — Attempt  to  Commit  Indecent  Assault — Evidence — Judge’s 
Charge — Misdirection. 

Where  the  jury,  upon  the  trial  of  the  prisoner  for  an  indecent  assault, 
did  not  find  him  guilty  thereof — and  the  evidence  did  not  justify  such  a 
finding — but  did  find  him  guilty  of  an  attempt  to  commit  an  indecent 
assault,  the  trial  Judge  having  charged  that,  if  they  could  not  find  the 
prisoner  guilty  of  committing  an  indecent  assault,  they  might,  if  they 
believed  the  evidence  for  the  Crown  find  him  guilty  of  an  attempt  to 
commit  that  offence: — : 

Held,  Maclaren,  J.A.,  dissenting,  that  the  direction  was  erroneous,  and 
the  prisoner  should  be  discharged. 

Per  Moss,  C.J.O. : — If  the  jury  believed  the  evidence,  there  had  been  ac- 
complishment of  an  indecent  assault,  even  though  it  had  been  the  design 
of  the  accused  to  go  further.  Nothing  further  happened,  and  there  was 
nothing  to  go  to  the  jury  upon  the  question  of  attempt,  if  they  found 
against  the  principal  charge'. 

Semble,  per  Meredith,  J.A.,  that  there  can  be  no  such  offence  as  an  attempt 
to  commit  an  assault. 


By  order  of  the  Court  of  Appeal  made  on  the  6th  December, 
1910,  upon  the  application  of  William  Menary,  the  prisoner,  he 
was  granted  leave  to  appeal  to  the  Court  from  the  refusal  of 
James  Herbert  Denton,  Esquire,  one  of  the  junior  Judges  of  the 
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County  Court  of  the  County  of  York,  who  presided  at  the  trial, 
to  state  a case  for  the  opinion  of  the  Court;  and  it  was  further 
ordered  that  the  question  of  law  to  be  stated  should  be  as  fol- 
lows : — 

‘‘Was  I right  in  my  direction  to  the  jury  when  I told  them 
that,  if  they  could  not  find  the  prisoner  guilty  of  the  offence 
charged,  namely,  indecent  assault,  they  might  find  him  guilty 
of  an  attempt  to  commit  that  offence?” 

The  Judge  stated  a case  containing  that  question. 


January  19.  The  case  was  heard  by  Moss,  C.J.O.,  Garrow, 
Maclaren,  Meredith,  and  Magee,  JJ.A. 

T.  C.  RoMnette,  K.C.,  for  the  prisoner.  The  question  for 
decision  is  whether  or  not,  upon  the  evidence,  the  prisoner  was 
proven  to  be  “guilty  of  an  attempt  to  commit”  an  indecent  as- 
sault, within  the  meaning  of  sec.  72  of  the  Criminal  Code,  and 
it  is  submitted  that  there  is  no  such  evidence.  In  order  to  sup- 
port the  conviction,  there  must  be  evidence  of  closer  proximity 
than  is  shewn  by  the  evidence.  The  following  cases  and  authori- 
ties were  referred  to:  Rex  v.  Butler  (1834),  6 C.  & P.  368; 
Bishop’s  Criminal  Law,  8th  ed.  (1892),  vol.  2,  sec.  62  (note), 
and  vol.  1,  secs.  723-772;  Russell  on  Crimes,  6th  ed.,  vol.  1,  p. 
63,  and  note,  p.  195;  vol.  3,  p.  305. 

E.  Bayly,  K.C.,  for  the  Crown,  argued  that  the  acts  of  the 
prisoner,  proved  by  the  evidence,  were  sufiicient  to  support  his 
conviction  for  an  attempt  to  commit  the  offence  with  which 
he  was  charged,  under  secs.  9,  49,  72,  and  571  of  the  Code,  which 
are  the  sections  dealing  with  attempts  such  as  are  in  question 
in  this  case.  Rex  v.  Pailleur  (1909),  20  O.L.R.  207,  is  a stronger 
case  in  favour  of  the  prisoner  than  the  case  at  bar,  yet  there  the 
conviction  was  upheld.  If  the  Court  should  consider  that  the 
question  reserved  should  be  answered  in  the  negative,  it  is  a 
proper  case  for  a re-trial.  The  following  cases  and  authorities 
were  referred  to:  Leblanc  v.  La  Reine  (1892),  16  L.N.  (Que.) 
187;  Archbold’s  Crim.  PI.  Ev.  & Prac.,  23rd  ed.,  pp.  2,  3,  1296; 
Prince  v.  State  (1860),  35  Ala.  367,  369. 

February  28.  Moss,  C.J.O. : — The  question  reserved  for 
the  Court  by  the  learned  Judge  is,  whether,  in  view  of  the  facts 
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developed  in  evidence  and  set  forth  in  the  stated  case  and  ap-  C.  A. 
pearing  on  the  record,  he  was  right  in  directing  the  jury  that, 
if  they  could  not  find  the  prisoner  guilty  of  having  committed  Rex 
an  indecent  assault,  they  might,  if  they  believed  the  evidence  mexary 

for  the  Crown,  find  him  guilty  of  an  attempt  to  commit  that  

Moss,  C.J.o. 

offence. 

These  instructions  to  the  jury,  and  indeed  the  whole  charge, 
must  be  considered  with  reference  to  the  evidence  appearing 
on  the  record,  which  has  been  made  part  of  the  case. 

The  principal  charge  was  of  committing  an  indecent  assault 
upon  Virginia  Harrison,  a girl  who  was  at  the  time  over  four- 
teen years  of  age. 

Before  he  directed  the  jury  as  set  forth  in  the  stated  case, 
the  learned  Judge  told  them,  in  effect,  that,  if  they  could  find, 
upon  the  evidence,  that  the  accused,  having  this  and  another  girl 
in  his  office,  locked  both  outside  doors,  putting  the  other  girl  in 
one  room  and  remaining  alone  with  Virginia  Harrison  in  the 
other  room,  that  he  unbuttoned  his  trousers,  that  he  shoved 
her  against  the  bed  with  a view  to  having  connection  with  her 
against  her  will,  they  might  and  it  was  their  duty  to  find  him 
guilty  of  the  crime  of  indecent  assault.  These  instructions  are 
not  open  to  exception. 

These  were  all  the  material  circumstances.  Nothing  further 
occurred  before  the  police  effected  an  entrance  and  took  all  par- 
ties into  custody.  The  girl  made  no  complaint  to  the  police  at 
the  time  of  any  indecency,  and  what  is  reported  as  having  been 
said  by  her  later,  at  the  police  station,  does  not  indicate  that 
what  was  done  or  intended  to  be  done  was  against  her  will,  but, 
if  anything,  rather  the  contrary. 

The  jury  did  not  find,  and,  upon  the  evidence,  could  not  have 
safely  found,  the  accused  guilty  of  indecent  assault,  but  did 
find  him  guilty  of  an  attempt  to  commit  an  indecent  assault. 

It  is  difficult  to  understand  how,  if,  on  the  evidence  and  the 
charge  of  the  learned  Judge,  they  were  unable  to  find  the  ac- 
cused guilty  of  the  offence  charged,  they  could,  upon  the  same  evid- 
ence, find  him  guilty  of  an  attempt  to  commit  the  offence.  What  was 
alleged  to  have  been  done  would,  if  proved,  have  rendered  the 
accused  guilty  of  an  indecent  assault.  And  upon  the  verdict 
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of  the  jury  it  must  be  taken  that  they  did  not  find  these  facts  to 
be  proved. 

If  the  jury  believed  the  evidence,  the  offence  was  committed. 
If  they- did  not,  there  was  nothing  left  whereon  they  could  base 
a finding  of  an  attempt. 

As  the  learned  Judge  instructed  the  jury,  in  substance,  an 
attempt  is  an  effort  to  commit  an  unlawful  act  that  is  prevented 
or  frustrated  by  some  event  which  intervenes  before  accomplish- 
ment. 

But  here,  if  the  jury  believed  the  evidence,  there  had  been 
accomplishment  of  an  indecent  assault,  even  though  it  had  been 
the  design  of  the  accused  to  go  further.  Nothing  further  hap- 
pened, and  there  was  nothing  to  go  to  the  jury  upon  the  ques- 
tion of  attempt,  if  they  found  against  the  principal  charge. 

In  my  opinion  the  jury  should  have  been  so  directed;  and 
the  direction  actually  given  was  erroneous. 

The  question  should  be  answered  in  the  negative,  and  the 
accused  discharged. 


Garrow,  J.A.  : — I agree. 


'Meredith,  J.A. : — The  learned  Judge  was,  I think,  altogether 
wrong  in  this  case : zeal  against  immorality  is  natural  and  com- 
mendable, but  it  is  quite  misplaced  in  any  effort  to  bring  an  act 
quite  without  the  criminal  law  within  its  penalties. 

There  was  no  reasonable  evidence  of  any  intention  even, 
on  the  prisoner ’s  part,  to  commit  any  crime ; he  plainly  intended 
to  have  sexual  intercourse  with  the  girl,  but  there  is  no  sort  of 
evidence  that  he  intended,  much  less  attempted,  to  have  such  in- 
tercourse against  her  will;  and — it  ought  hardly  to  be  needful 
to  add — where  there  is  no  reasonable  evidence  of  the  crime 
charged,  there  is  no  case  for  the  jury. 

At  the  most,  the  prisoner  would  have  been  guilty  of  a com- 
mon assault  only  in  pushing  the  girl : but  she  made  no  complaint 
in  respect  of  that,  and  there  is  nothing  to  shew  that  it  was 
done  against  her  will ; indeed,  no  attempt  was  made  to  evolve  a 
criminal  charge  in  this  respect.  Nothing  else  was  done  to  her. 

It  is  not  necessary  to  consider  whether  there  can  be  such  an 


XXIII.] 


ONTARIO  LAW  REPORTS. 


327 


offence  as  an  attempt  to  commit  an  assault ; but,  as  assaults  are, 
in  many  cases,  no  more  than  attempts,  I do  not  at  present  see 
how  there  can  be.  An  attempt  to  attempt,  in  such  a case,  is 
hardly  understandable.  I have  never  heard  before  of  such  a 
charge  as  an  attempt  to  assault : arid  in  this  appeal  have  had  no 
answer  to  the  question,  what  circumstances,  deposed  to  at  the 
trial,  would  amount  to  an  attempt  to  assault  without  being  in  law 
an  assault? 

The  conviction  cannot  stand;  the  prisoner  should  be  dis- 
charged. 

Magee,  J.A.  : — The  defendant  was  charged  with  indecent 
assault  upon  a girl  over  the  age  of  fourteen  years.  The  learned 
Judge  asks  whether  he  was  right  in  directing  the  jury  that,  if 
they  could  not  find  the  prisoner  guilty  of  having  committed  an 
indecent  assault,  they  might,  if  they  believed  the  evidence  for 
the  Crown,  find  him  guilty  of  an  attempt  to  commit  that  of- 
fence. 

The  evidence  pointed  strongly  to  consent  on  the  part  of  the 
girl,  but  that,  of  course,  was  a question  for  the  jury.  If  she 
was  a consenting  party,  then,  however  fiagitious  the  defendant’s 
conduct,  he  would  not  be  subject  to  the  criminal  law. 

The  only  proof  or  suggestion  of  assault  in  the  case  was  an 
allegation  by  this  girl  and  another,  her  companion,  that  the  de- 
fendant shoved  her  against  a bed  so  that  she  was  pushed  back 
and  sat  down  on  its  edge,  but  immediately  got  up,  saying,  ac- 
cording to  her  own  story,  ^‘get  out  of  my  road,”  and  sat  down 
in  a chair,  and  thereupon,  or  shortly  afterwards,  the  defendant 
closed  the  door  of  the  room,  after  pushing  the  girl  companion 
into  an  adjoining  apartment,  and  upon  the  entry  of  the  police, 
which  soon  followed,  the  condition  of  his  clothing  was  such  as 
to  indicate  an  immoral  purpose.  The  police  had  not  seen  any- 
thing of  the  alleged  shove  and  could  not  corroborate  as  to  it. 

In  the  statement  of  the  case  reserved  for  the  opinion  of  this 
Court,  the  learned  Judge  says  that  he  told  the  jury  that,  if  they 
did  not  choose  to  rely  upon  the  evidence  of  the  two  girls  except 
when  it  was  corroborated  by  the  evidence  of  the  policemen,  they 
could  take  the  following  course : if  they  believed  that  the  evidence 
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of  the  policemen  and  the  two  girls  established  the  fact  that  the 
prisoner  got  the  girls  in  his  office  with  a view  to  having  connec- 
tion with  or  indecently  assaulting  either  of  them,  and,  following 
up  such  intention,  he  locked  the  two  outside  doors,  put  the  Cox 
girl  in  the  front  room,  while  he  remained  with  the  Harrison 
girl  in  the  rear  room,  where  the  folding  bed  was  down,  and  that 
the  prisoner  unbuttoned  his  trousers  with  a view  and  for  the 
purpose  of  having  connection  with  the  girl,  and  that  he  was 
frustrated  in  the  attempt  or  effort  by  the  arrival  of  the  police- 
men, they  might  find  the  prisoner  guilty  of  an  attempt  to  com- 
mit an  indecent  assault. 

The  copy  of  the  evidence  and  of  the  instructions  to  the  jury 
seems  to  bear  out  that  the  learned  Judge  has  not  incorrectly 
stated  the  words  used.  But  it  is  manifest  that  he  could  not  have 
intended  the  jury  to  understand  that,  if  the  defendant  intended 
to  have  intercourse  with  the  girl  with  her  consent,  and  not  to 
assault  her,  he  could  be  convicted  of  an  attempt  at  indecent 
assault.  Yet,  put,  as  it  was,  in  the  alternative,  and  grounded 
upon  the  jury  rejecting  the  direct  evidence  of  assault,  that  was 
the  effect  of  the  words  said  to  have  been  used,  and  it  would  be 
a direction  by  which,  considering  the  unsatisfactory  evidence 
and  the  verdict  arrived  at,  the  jury  may  well  have  been  in- 
fluenced. 

The  learned  Judge’s  question  hardly  raises  the  actual  point 
involved.  It  is  postulated  on  a belief  in  the  evidence  for  the 
Crown,  whereas  his  instruction  to  the  jury  was  on  the  hypothesis 
of  a disbelief  in  the  most  essential  part  of  it. 

I would  answer  it  in  this  way:  that  the  direction  to  the 
jury  was  misleading,  in  giving  them  to  understand  that  the  pris- 
oner might  be  convicted  of  an  attempt  to  assault  indecently  if 
the  prisoner  intended  to  have  sexual  intercourse,  without  full 
instruction  that  such  intention  must  be  to  have  such  intercourse 
without  her  consent. 

As  to  the  abstract  question  whether  there  can  properly  be 
a conviction  for  an  attempt  at  indecent  assault,  I cannot  say 
that  I have  any  doubt.  If  the  intention  is  shewn,  and  an  act 
done  for  the  purpose  of  accomplishing  it,  and  not  merely  in 
preparation  for  it,  then,  under  sec.  72  of  the  Criminal  Code,  that 
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would  amount  to  an  attempt.  It  cannot  make  any  difference 
that  the  stage  of  actual  indecency  has  not  been  reached. 

The  accused  should,  in  my  opinion,  be  discharged. 

(Maclaren,  J.A.  (dissenting)  : — The  accused  was  charged 
with  an  indecent  assault  upon  a girl  over  fourteen,  and  was 
found  by  the  jury  guilty  of  an  attempt  to  commit  an  indecent 
assault  upon  her.  A reserved  case  being  asked  for  and  refused 
by  the  County  Court  Judge,  his  counsel  moved  before  us  for  an 
order  requiring  the  Judge  to  state  a case.  He  then  argued  very 
strongly  that  there  was  no  such  crime  as  an  attempt  to  commit 
an  assault  or  an  indecent  assault,  and  asked  for  a stated  case  on 
that  point.  This  Court  declined  to  order  a stated  case  on  that 
ground,  and,  to  my  mind,  it  could  not  well  have  done  otherwise, 
in  view  of  sec.  72  of  the  Criminal  Code,  which  says:  ‘‘Every  one 
who  having  an  intent  to  commit  an  offence,  does  or  omits  an  act 
for  the  purpose  of  accomplishing  his  object,  is  guilty  of  an 
attempt  to  commit  the  offence  intended,  whether  under  the  cir- 
sumstances  it  was  possible  to  commit  such  offence  or  not.’’  In 
my  opinion,  an  indecent  assault  is  peculiarly  an  offence  to  which 
this  section  is  specially  applicable.  The  section  goes  on  to  say: 

‘ ‘ 2.  The  question  whether  an  act  done  or  omitted  with  intent  to 
commit  an  offence  is  or  is  not  only  preparation  for  the  com- 
mission of  that  offence,  and  too  remote  to  constitute  an  attempt 
to  commit  it,  is  a question  of  law.” 

In  my  opinion,  the  accused  had  gone  beyond  preparation  for 
the  commission  of  the  offence ; and  I cannot  see  how  his  acts 
can  be  said  to  have  been  too  remote  to  constitute  an  attempt. 
Certainly  there  was  no  remoteness  as  to  either  time  or  distance ; 
and  he  had  surely  got  beyond  the  stage  of  preparation  when 
he  had  lowered  the  folding  bed,  had  pushed  the  other  girl  out  of 
the  room  and  locked  the  doors,  had  shoved  this  girl  against  the 
bed,  and  unbuttoned  his  trousers,  and  was  only  prevented  from 
going  further  (if  the  evidence  of  the  prosecution  is  believed) 
by  the  policemen  at  that  stage  bursting  open  the  door,  or  by  her 
outcry  about  the  same  moment. 

The  only  doubt  would  appear  to  be,  w^hether  his  acts  had 
gone  beyond  an  attempt  and  actually  constituted  an  assault, 
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and  whether,  considering  the  surrounding  circumstances,  the 
girl  could  in  any  way  have  been  said  to  he  a consenting  party. 
There  is  not  a tittle  of  evidence  that  he  had  either  asked  for 
or  obtained  her  consent,  and  it  was  solely  for  the  jury  to  say, 
whether,  from  the  evidence,  her  consent  was  to  he  inferred,  as 
well  also  as  the  other  question,  whether  it  was  actually  an  in- 
decent assault  or  merely  an  attempt. 

Instead  of  directing  the  County  Court  Judge  to  state  the  case 
asked  for  by  the  defence,  this  Court  directed  the  statement  of 
a case  as  to  whether  the  jury  had  been  properly  directed  as  to 
the  law.  The  point  in  the  charge  particularly  complained  of  is, 
that  the  attention  of  the  jury  was  not  specially  directed  to  the 
question  of  consent  on  the  part  of  the  girl,  in  the  case  of  an  at- 
tempt. The  facts  necessary  to  constitute  in  law  an  assault  or 
an  indecent  assault  were  laid  down  by  the  trial  Judge  fully  and 
clearly,  in  the  beginning  of  the  charge,  and  the  jury  told  that,  if 
there  was  consent,  there  was  no  offence  committed,  and  this 
was  again  subsequently  repeated.  In  my  opinion,  this  was 
sufficient  without  its  being  repeated  a third  time.  I think  it  was 
'a  question  for  the  jury,  and  that  they  were  correctly  charged 
and  sufficiently  directed,  and  that  the  conviction  should  be 
upheld. 


Prisoner  discharged;  Maclaren,  J.A.,  dissenting. 
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Street  Railways — Injury  to  Person  Crossing  Track — Negligence — Contri- 
hutory  Negligence — Ultimate  Negligence — Findings  of  Jury. 

Upon  the  second  trial  of  this  action,  such  trial  being  directed  by  the  judg- 
ment of  a Divisional  Court  (20  O.L.R.  71),  affirmed  by  the  Court  of  Ap- 
peal (21  O.L.R.  421) — the  action  being  for  damages  for  injuries  sus- 
tained by  the  plaintiff  owing  to  the  alleged  negligence  of  the  servants 
of  the  defendants  in  charge  of  an  electric  tram-car  which  struck  the 
plaintiff  when  crossing  the  defendants’  track  upon  a public  highway — 
. the  jury,  in  answer  to  questions,  found:  (1)  that  there  was  negligence 
on  the  part  of  the  defendants  which  caused  or  helped  to  cause  the  col- 
lision; (2)  that  that  negligence  was,  that  ‘‘with  the  evidence  given  the 
car  should  have  been  stopped  in  a shorter  distance;”  (3)  that  there  was 
negligence  on  the  part  of  the  plaintiff  which  caused  or  helped  to  cause 
the  collision;  (4)  that  that  negligence  was,  that  “he  might  have  exer- 
cised a little  more  care;”  (5)  that,  notwithstanding  the  negligence  of 
the  plaintiff,  the  defendants  could  by  the  exercise  of  reasonable  care 
have  prevented  the  collision;  (6)  that  the  motorman  should  have  seen 
the  man  sooner  and  sounded  his  gong  continuously:  — 

Held,  reversing  the  judgment  of  Riddell,  J.,  that  upon  these  findings 
(which  were  sufficiently  sustained  by  the  evidence)  judgment  should  be 
entered  for  the  plaintiff. 

Per  Boyd,  C.  : — The  rule  of  law  applicable  is  that  expressed  by  Lord 
Penzance  in  Radley  v.  London  and  North  Western  R.W.  Co.  (1876),  1 
App.  Cas.  754,  759:  “Though  the  plaintiff  may  have  been  guilty  of  negli- 
gence, and  although  that  negligence  may,  in  fact,  have  contributed  to 
the  accident,  yet  if  the  defendant  could  in  the  result,  by  the  exercise  of 
ordinary  care  and  diligence,  have  avoided  the  mischief  which  happened, 
the  plaintiff’s  negligence  will  not  excuse  him.”  The  jury  here,  upon  the 
evidence,  find  an  ultimate  want  of  care  on  the  part  of  the  motorman 
after  the  danger  to  the  plaintiff  had  become  apparent,  and  after  the 
plaintiff  appeared  to  be  unconscious  of  the  danger.  This  is  to  be 
regarded  as  the  decisive  cause:  the  approach  of  the  plaintiff  was  only 
the  condition  under  which  this  injury  became  imminent,  and  was  not 
the  ultimate  determining  cause.  Reynolds  v.  Thomas  Tilling  Limited 
(1903),  19  Times  L.R.  539,  20  Times  L.R.  57,  and  Rice  v.  Toronto  R.W. 
Co.  (1910),  22  O.L.R.  446,  distinguished.  Statement  of  the  matters  to 
be  considered  in  weighing  the  degree  of  care  required  as  between  foot- 
passengers  and  men  in  charge  of  a street  car  operating  in  a public  high- 
way. 

Per  Middleton,  J.  : — The  principle  which  governs  this  case  is,  that  wffiere 
a person  or  corporation  is  permitted  to  operate  a dangerous  vehicle  upon 
a highway,  that  permission  carries  with  it  a corresponding  duty  of 
great  care  and  incessant  watchfulness  to  avoid  injury  to  others  using 
the  highway.  The  user  of  the  highway  for  rapid  transit  purposes,  though 
lawful  and  expressly  sanctioned  by  the  Legislature,  is,  nevertheless,  so 
perilous  to  the  wayfarer  that  those  in  charge  of  the  rapidly  moving 
vehicle  ought  at  ali  times  to  watch  for  the  unwary  and  negligent  foot- 
passenger,  and  they  cannot  escape  from  this  duty  by  asserting  that  they 
did  not  in  fact  perceive  the  plaintiff’s  danger.  Adapting  the  language 
of  Davies  v,  Marm  (1842),  10  M.  & W.  546,  they  are  bound  to  go  along 
the  highway  at  such  a pace  and  with  such  vigilance  as  to  prevent 
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mischief;  and  the  answer  of  the  jury  to  the  6th  question  brings  the 
case  within  this  rule. 

Per  Middleton,  J.,  also: — By  the  3rd  and  4th  answers  of  the  jury  they 
found  contributory  negligence. 

Action  for  damages  for  injuries  sustained  by  the  plaintiff, 
owing,  as  he  alleged,  to  the  negligence  of  the  defendants,  whereby 
he  was  run  over  by  their  car  when  crossing  Yonge  street. 

The  first  trial  of  the  action  resulted  in  a nonsuit.  A Divi- 
sional Court  set  aside  the  nonsuit  and  ordered  a new  trial:  (1909), 
20  O.L.R.  71.  The  order  of  the  Divisional  Court  was  affirmed 
by  the  Court  of  Appeal:  (1910),  21  O.L.R.  421. 

January  9 and  10,  1911.  The  second  trial  took  place  before. 
Riddell,  J.,  and  a jury,  at  Toronto. 

John  MacGregor,  for  the  plaintiff. 

C.  A.  Moss,  for  the  defendants. 

February  3,  1911.  Riddell,  J.: — The  jury  have  answered 
the  questions  submitted  as  follows:— 

1.  Was  there  any  negligence  on  the  part  of  the  defendants 
which  caused  or  helped  to  cause  the  collision?  A.  Yes. 

2.  If  so,  what  was  the  negligence?  Answer  fully.  A.  We 
find  with  the  evidence  given  -the  car  should  have  been  stopped 
in  a shorter  distance. 

3.  Was  there  any  negligence  on  the  part  of  the  plaintiff 
which  caused  or  helped  to  cause  the  collision?  A.  Yes. 

4.  If  so,  what  was  the  negligence?  Answer  fully.  A.  He 
might  have  exercised  a little  more  care. 

5.  Notwithstanding  the  negligence  (if  any)  of  the  plaintiff, 
could  the  defendants  by  the  exercise  of  reasonable  care  have 
prevented  the  collision?  A.  Yes. 

6.  If  so,  what  should  they  have  done  which  they  did  not 
do,  or  have  left  undone  which  they  did?  Answer  fully.  A.  He 
should  have  seen  the  man  sooner  and  sounded  his  gong  continu- 
ously. 

7.  If  the  Court  should,  upon  your  answers,  think  the  plain- 
tiff entitled  to  damages,  what  sum  do  you  assess  as  damages? 
A.  $1,200. 

Counsel  asked  to  be  allowed  to  put  in  written  arguments; 
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and  I acceded  to  their  request.  The  arguments  are  now  com- 
pleted, and  I proceed  to  dispose  of  the  case. 

I do  not  think  that  there  is  any  evidence  upon  which  the 
jury  could  properly  find  as  they  have  done  as  against  the  de- 
fendants; but,  assuming  that  the  findings  can  be  supported,  it 
is  apparent,  I think,  that  all  the  acts  of  negligence  found  against 
them  were  of  such  a character  that  the  jury  might  have  found 
them  as  primary  negligence.  Then  the  contributory  negligence 
found  took  place  at  the  same  time  as  the  negligence  of  the  de- 
fendants— it  was  not  followed  by  any  act  of  negligence  on  the 
part  of  the  defendants,  either  in  point  of  time  or  logically.  The 
negligence  of  the  plaintiff  was  a contributory  act  up  to  the  very 
moment  of  the  accident — ^.and,  consequently,  the  accident  was 
caused  by  concurrent  negligence  of  both  parties. 

The  case,  in  my  view,  is  covered  by  Reynolds  v.  Thomas 
Tilling  Limited  (1903),  19  Times  L.R.  539,  affirmed  by  the  Court 
of  Appeal  (1903),  20  Times  L.R.  57,  without  calling  upon  counsel 
for  the  defendants.  The  plaintiff  and  a boy  were  pushing  a 
truck  along  High  street;  they  came  to  a van;  after  just  passing 
the  van,  they  pushed  the  truck  along  towards  the  middle  of 
the  road,  and,  the  defendants’  omnibus  following  the  truck  and 
overtaking  it,  the  hind  wheel  of  the  omnibus  struck  the  wheel 
of  the  truck,  and,  throwing  the  truck  around,  thereby  hurt  the 
plaintiff.  The  jury  found  negligence  on  the  part  of  both  con- 
tributing to  the  accident,  and  were  unable  to  answer  two  other 
questions,  viz.:  ‘‘Whether,  notwithstanding  the  negligence  of 

the  plaintiff,  the  driver  of  the  omnibus  could,  after  the  truck 
was  pushed  towards  the  middle  of  the  road,  and  so  across  the 
path  of  the  omnibus,'  have  avoided  the  accident  by  the  use  of 
reasonable  care;”  and  “Whether  the  driver  of  the  omnibus 
and  the  plaintiff  could,  each  of  them  up  to  the  moment  of  the 
collision  have  prevented  the  accident  by  the  use  of  reasonable 
care.”  The  defendants  moved  for  judgment;  the  plaintiff  con- 
tended that  the  findings  were  inconclusive;  and  the  learned 
Judge  (Walton,  J.),  for  the  purpose  of  the  motion  assuming 
that  the  first  of  the  above  questions  had  been  answered  in  favour 
of  the  plaintiff,  gave  judgment  for  the  defendants.  He  says 
(19  Times  L.R.  at  p.  540):  “If  ...  it  is  plain 
that  the  accident  was  caused  directly  and  proximately  not 
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only  by  the  negligence  of  the  driver  of  the  omnibus  but 
also  by  the  contributory  negligence  of  the  plaintiff,  then 
I think  judgment  should  be  entered  for  the  defendants. 
In  other  words,  if  the  accident  was  directly  and  proximately 
caused  by  the  truck  being  negligently  pushed  into  the  omni- 
bus, then  I think  that,  even  though  the  driver  might  by  the 
use  of  reasonable  skill  and  care  have  avoided  the  accident,  still 
the  plaintiff  would  not  be  entitled  to  succeed.  It  would  be  a 
case  of  damage  caused  proximately  and  directly  by  the  con- 
tributory negligence  oPboth  parties  continued  and  operating  up 
to  the  moment  of  the  collision.  . . . It  is  plain 

that  the  truck  was  in  motion  up  to  the  moment  of  collision.” 
Much  the  same  state  of  facts  came  up  in  Purdy  v.  Grand 
Trunk  R.W.  Co.  (1904),  Printed  Cases  in  Court  of  Appeal,'' 
vol.  150  (N.S.),  in  the  general  library  at  Osgoode  Hall.  The 
defendants  were  sued  for  killing  a woman  at  a level  crossing. 
The  jury  found  negligence  on  the  part  of  the  defendants  in  not 
applying  the  brake  in  time,  but  the  deceased  guilty  of  contribu- 
tory negligence — and,  notwithstanding  this  negligence,  the  de- 
fendants could  have  avoided  the  accident  by  applying  the  brake 
in  proper  time.  Judgment  was  entered  for  the  plaintiff;  and 
upon  appeal  the  point  was  taken  (amongst  others)  that  the 
negligence  of  the  deceased  continued  to  the  time  of  the  acci- 
dent. It  was  not  necessary  for  the  Court  of  Appeal  to  decide 
the  point;  but  on  the  argument  several  of  the  Judges  expressed 
their  concurrence  with  the  proposition. 

Rice  V.  Toronto  R.W.  Co.  (1910),  22  O.L.R.  446,  may  be 
referred  to.  At  p.  449  the  Chancellor  says:  There  is  no  evi- 

dence of  other  negligence  than  that  of  excessive  speed,  which 
occasioned  and  was  the  direct  cause  of  the  injury.  But  that 
negligence  was  concurrent  with  the  negligence  of  the  deceased; 
and  in  cases  of  joint  negligence  of  plaintiff  and  defendant  there 
can  be  no  recovery  for  the  plaintiff.” 

The  rules  as  to  contributory  and  ‘‘ultimate”  negligence  are, 
it  seems  to  me,  based  upon  nothing  more  than  the  proposition 
that  the  fact  that  one  acts  negligently  does  not  disentitle  him 
to  demand  that  others  shall  not  be  negligent  toward  him.  If 
{e.g.)  one  leave  a donkey  tied  in  the  road,  though  that  act  be 
negligent  or  careless,  others  are  not  entitled  to  act  negligently 
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towards  him  or  his  property:  Davies  v.  Mann  (1842),  10  M.  & 
W.  546.  And  the  inquiry  must  in  all  cases  in  which  both  parties 
have  been  negligent  really  be,  “What  was  the  actual  cause  of  the 
accident,  as  distinguished  from  a mere  condition  sine  qua  nonV' 

Where  “there  has  been  negligence  on  the  part  of  the  plain- 
tiff, yet,  unless  he  might,  by  the  exercise  of  ordinary  care,  have 
avoided  the  accident,  he  is  entitled  to  recover:''  per  Parke,  B., 
in  Bridge  v.  Grand  Junction  R.W.  Co.  (1838),  3 M.  & W.  244,  at  p. 
248;  Davies  v.  Mann,  10  M.  & W.  546,  at  p.  549.  But,  if  he  could 
by  the  exercise  of  ordinary  care  have  avoided  the  consequence 
of  the  defendant's  negligence,  he  cannot  recover.  If  he  con- 
tinue his  causal  negligence  up  to  the  very  moment  of  the  acci- 
dent, being  able  to  discontinue  it,  and  if  the  cessation  of  such 
negligence  would  have  avoided  all  the  consequences  of  the 
defendant's  negligence,  his  negligence  is  the  causal  negligence, 
and  he  has  no  right  of  action.  “The  mischief  is  an  instantaneous 
result  of  the  operation  of  the  joint  negligence  of  the  defendant 
and  the  plaintiff;  in  such  cases  no  question  of  ultimate  negli- 
gence arises:"  per  Anglin,  J.,  in  Brenner  v.  Toronto  R.W.  Co. 
(1907),  13  O.L.R.  423,  at  p.  439. 

The  action  should  be  dismissed  with  costs. 
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The  plaintiff  appealed  from  the  judgment  of  Riddell,  J. 

March  16  and  17.  The  appeal  was  heard  by  a Divisional 
Court  composed  of  Boyd,  C.,  Latchpord  and  Middleton,  JJ. 

John  MacGregor,  for  the  plaintiff,  argued  that  the  finding  of 
the  jury  that  the  plaintiff  might  have  exercised  a little  more 
care  ’ ' was  merely  an  opinion,  and  was  not  a finding  of  contribu- 
tory negligence.  On  the  other  hand,  they  had  found  that,  despite 
any  negligence  on  the  part  of  the  plaintiff,  the  motorman  could, 
by  the  exercise  of  reasonable  care,  have  prevented  the  accident. 
Thus  the  defendants  were  guilty  of  the  ultimate  negligence  which 
gave  the  right  to  recover  damages.  He  cited  Forwood  v.  City  of 
Toronto  (1892),  22  O.R.  351;  Ewing  v.  Toronto  R.W.  Co.  (1894), 
24  O.R.  694;  Sim  v.  City  of  Port  Arthur  (1911),  2 O.W.N.  864; 
Gilmore  v.  Federal  Street  and  Pleasant  Valley  Passenger  R.W. 
Co.  (1893),  153  Pa.  St.  31;  Toronto  R.W.  Co.  v.  Gosnell  (1895), 
24  S.C.R.  582,  587;  Tinsley  v.  Toronto  R.W.  Co.  (1907-8),  15 
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O.L.R.  438,  447,  448,  17  O.L.R.  74,  77 ; Halifax  Electric  Tramway 
Co.  V.  Inglis  (1900),  30  S.C.R.  256;  Toronto  R.W.  Co.  v.  Mul- 
vaney  (1907),  38  S.C.R.  327 ; Radley  v.  London  and  North  West- 
ern R.W.  Co.  (1876),  1 App.  Cas.  754;  Haight  v.  Hamilton  Street 
R.W.  Co.  (1898),  29  O.R.  279,  282;  The  Sans  Pareil,  [1900]  P. 
267 ; Pelletreau  v.  Metropolitan  Street  R.W.  Co.  (1902),  74  App. 
Div.  (N.Y.)  192. 

C.  A.  Moss,  for  the  defendants,  contended  that  any  negligence 
of  the  defendants  was  primary,  and  not  ultimate ; that  the  plain- 
tiff was  guilty  of  contributory  negligence  continuing  up  to  the 
moment  of  the  collision,  and  that,  therefore,  at  the  worst,  the 
accident  was  caused  by  the  concurrent  negligence  of  both  parties, 
and  the  defendants  were  not  liable.  He  referred  to  Fewings  v. 
Grand  Trunk  R.W.  Co.  (1909),  1 O.W.N.  1;  Salmond’s  Law 
of  Torts,  ed.  of  1907,  p.  36;  Rice  v.  Toronto  R.W.  Co.,  22  O.L.R. 
446;  Reynolds  v.  Thomas  Tilling  Limited,  19  Times  L.R.  539,  20 
Times  L.R.  57. 

MacGregor,  in  reply,  urged  that  the  Fewings  case  was  not 
applicable,  as  a different  rule  prevailed  in  the  case  of  steam  rail- 
ways and  tramways,  because  tramway  companies  took  their  char- 
ters to  run  along  highways,  and  a person  had  the  right  to  assume 
that  a tram-car  would  not  run  him  down. 

March  30.  Boyd,  C.  : — The  rule  of  law  which  governs  this 
appeal  is  expressed  in  the  words  of  Lord  Penzance  in  Radley  v. 
London  and  North  Western  R.W.  Co.,  1 App.  Cas.  754,  759: 
“Though  the  plaintiff  may  have  been  guilty  of  negligence,  and 
though  that  negligence  may,  in  fact,  have  contributed  to  the  acci- 
dent, yet  if  the  defendant  could  in  the  result,  by  the  exercise  of 
ordinary  care  and  diligence,  have  avoided  the  mischief  which 
happened,  the  plaintiff’s  negligence  will  not  excuse  him.” 

The  evidence,  though,  as  in  most  cases  of  accident,  conflicting, 
and  in  this  case  contradictory  (even  as  between  the  defendants’ 
witnesses),  is  sufficient  to  sustain  the  findings  of  the  jury,  and 
upon  their  findings  judgment  should  pass  for  the  plaintiff. 

The  narrative  of  the  transaction,  as  verified  by  the  jury,  may 
be  briefly  given : — 

The  plaintiff,  who  is  slightly  deaf,  got  out  of  his  waggon  and 
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proceeded  to  cross  Yonge  street,  ‘‘on  a skew”  (as  he  calls  it)  of 
about  45  or  50,  to  the  street  car  tracks  laid  on  the  west  side  of 
the  highway.  Before  crossing,  he  looked  up  north  and  saw  the 
defendants’  car  at  a standstill — he  says,  at  Davisville  switch — 
but  it  may  have  been  closer,  so  as  to  be  200  feet  instead  of  530 
feet  distant : whatever  the  distance,  he  believed  he  had  time  to 
get  across  (to  Roberts’s  house,  where  he  was  going),  before  the 
car  could  reach  the  place,  and  he  kept  on  till  aroused  by  the 
impact  of  the  car,  accompanied  by  shouting  and  ringing  of  the 
gong.  He  had  been  seen  and  shouted  to  from  the  approaching 
car  behind  him,  some  20  yards  off;  but,  though  he  could  hear  a 
gong,  he  does  not  seem  to  have  heard  the  shouts. 

The  answers  of  the  jury  are  not  to  be  divided  up  into  primary 
and  intermediate  and  ultimate  negligence.  What  they  find  as  the 
plaintiff’s  negligence  is,  that  “he  might  have  exercised  a little 
more  care” — i.e.,  I suppose,  by  looking  again  for  the  car:  but  as 
to  the  defendants  they  find  that  the  car-driver  should  have  seen 
the  man  sooner,  and  have  sounded  his  gong  continuously,  and 
that  the  car  should  have  been  stopped  in  a shorter  distance.  They 
also  find  that,  notwithstanding  the  fault  of  the  plaintiff,  the  de- 
fendants could,  by  the  exercise  of  reasonable  care,  have  prevented 
the  collision. 

The  jury  thus,  upon  the  evidence,  find  an  ultimate  want  of 
care  on  the  part  of  the  motorman  after  the  danger  to  the  plaintiff 
became  apparent,  and  after  the  plaintiff  appeared  to  be  uncon- 
scious of  the  danger.  This  is  to  be  regarded  as  the  decisive 
cause ; the  approach  of  the  plaintiff  was  only  the  condition  under 
which  this  injury  became  imminent,  and  was  not  the  ultimate 
determining  cause. 

Put  the  case  of  a man  standing  on  the  track  with  his  back 
towards  an  approaching  car,  and  for  some  reason  unconscious  of 
its  approach,  or  the  case  of  a drunken  man  staggering  alongside 
the  track,  the  negligence  of  the  man  would  not  warrant  his  being 
run  down,  when  he  was  seen  or  ought  to  have  been  seen  by  the 
motorman,  whose  duty  it  is  to  be  on  the  look-out.  In  the  neat 
phrase  of  Coleridge,  J.,  in  Clayat'ds  v.  Dethick  (1848),  12  Q.B. 
439,  445,  his  want  of  care  may  have  made  him  “liable  to  the 
injury,  but  would  not  have  occasioned  the  injury.”  The  final 
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negligence  of  the  defendants,  in  these  cases,  has  relation  solely 
to  a situation  produced  by  the  prior  fault  of  the  plaintiff. 

The  case  applied  by  my  brother  Riddell,  of  Reynolds  v. 
Thomas  Tilling  Limited,  19  Times  L.R.  539,  20  Times  L.R.  57, 
and  Rice  v.  Toronto  R.W.  Co.,  22  O.L.R.  446,  are  those  in  which* 
there  were  concurrent  and  simultaneous  negligences  of  equal 
character  by  both  parties,  in  which  the  defendants  had  no  pos- 
sible opportunity  of  avoiding  the  consequences  of  the  plaintiff’s 
carelessness.  The  distinction  between  this  case  and  Rice  v. 
Toronto  R.W.  Co.  is  noted  by  Meredith,  J.A.,  in  Rice  v.  Toronto 
R.W.  Co.  (1910),  16  O.W.R.  at  p.  530.  I agree  with  the  view 
presented  by  my  brother  Middleton  in  Sim  v.  City  of  Port 
Arthur,  2 O.W.N.  864,  865. 

The  same  view  of  the  law  is  supported  by  the  highest  auth- 
orities in  the  United  States.  See  Grand  Trunk  R.W.  Co.  v.  Ives 
(1892),  144  U.S.  408,  429,  and  Philadelphia,  etc.,  R.  Co.  v.  Klutt 
(1906),  148  Fed.  R.  818,  820,  where  the  federal  Judge  Gray 
says:  “No  one  should  be  relieved  from  liability  for  injury  in- 
flicted by  him  on  another,  by  reason  of  the  fact  that  that  other 
has  negligently  exposed  himself  to  the  danger,  if,  when  that  situ- 
ation was  or  ought  to  have  been  apparent  to  him,  he  omitted 
such  reasonable  precautions  as  would,  if  exercised,  have  avoided 
the  accident.” 

These  considerations  apply  in  weighing  the  degree  of  care  re- 
quired as  between  foot-passengers  and  men  in  charge,  of  a street- 
car operating  in  public  highways : — 

1.  The  public  have  a right  to  cross  the  street  and  go  over  the 
street-car  track  for  that  purpose,  and  such  people  have  an  equal 
right  to  be  there  with  the  cars. 

2.  The  motorman  is  in  control  of  a forceful  propelling  power 
which,  if  carelessly  used,  may  endanger  life  and  limb. 

3.  The  specific  business  of  the  man  driving  a car  is  to  be  on 
the  look-out  for  any  one  in  danger  or  likely  to  be  in  danger  from 
the  movement  of  the  car,  and  is  to  use  a commensurate  degree 
of  care  to  avoid  such  danger. 

4.  This  is' emphatically  so  when  the  person  on  or  near  the 
track  and  heading  that  way  as  if  to  cross  the  track  appears  to  be 
unconscious  of  the  imminent  danger. 
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5.  If  the  motorman  sees  the  exposed  condition  of  the  travel- 
ler and  proceeds  without  giving  warning  or  using  his  best 
endeavours  to  stop,  this  negligence  is  excessive  and  criminal. 

6.  The  circumstances  may  he  such  as  to  warrant  the  jury  in 
finding  that  there  is  culpable  negligence  in  the  motorman  if  he 
should  have  timeously  seen  the  dangerous  situation,  unless  he 
satisfies  them  that  he  has  good  reason  for  his  want  of  maintaining 
an  effective  look-out. 

All  these  elements  enter  into  the  present  case,  and  the  jury 
have  marked  their  sense  of  the  situation  by  saying  as  to  the 
plaintiff,  that  he  might  have  taken  a little  more  care,  as  compared 
with  the  finding  that  the  motorman  should  have  seen  him  sooner 
and  taken  proper  steps  to  control  the  speed  or  otherwise  protect 
the  man  from  the  impact  of  the  car. 

in  brief,  the  situation  of  danger  was  apparent,  and  should 
have  been  manifest  to  the  defendants’  agent,  and  the  neglect  to 
take  prompt  steps  at  that  time  to  avert  the  collision  was  the  final 
act  of  negligence  which  gives  the  right  to  recover  damages, 
despite  the  preliminary  fault  of  the  plaintiff  in  getting  close  to 
the  tracks. 

As  said  by  a writer  in  the  Law  Quarterly  Review;  ‘‘The  party 
who  last  has  a clear  opportunity  of  avoiding  the  accident,  not- 
withstanding the  negligence  of  his  opponent,  is  considered  to  be 
solely  responsible  for  it”  (vol.  2,  p.  507  (1886) ) ; Halifax  Electric 
Tramway  Co.  v.  Inglis,  30  S.C.R.  256,  at  p.  258,  per  King,  J. 

The  judgment  should  be  reversed  and  the  plaintiff  should 
recover  $1,200  and  costs  of  action  and  appeal. 

Latchford,  J.  ; — I agree. 

Middleton,  J. : — This  case  has  given  me  much  anxiety,  and  I 
am  not  entirely  satisfied  with  the  result.  Mr.  Justice  Duff  in 
Brenner  v.  Toronto  R.W.  Co.  (1908),  40  S.C.R.  540,  556,  speaks 
of  the. principle  as  being  too  firmly  settled  to  admit  any  contro- 
versy upon  it,  “that  in  an  action  of  negligence,  a plaintiff,  whose 
want  of  care  was  a direct  and  effective  contributory  cause  of 
the  injury  complained  of,  cannot  recover,  however  clearly  it  may 
be  established  that,  but  for  the  defendant ’s  earlier  or  concurrent 
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negligence,  this  mishap,  in  which  the  injury  was  received,  would 
not  have  occurred.”  I accept  this  as  an  accurate  statement  of  the 
law  of  England  and  Ontario.  But  it  is  also  law  that,  ‘‘though  the 
plaintiff  may  have  been  guilty  of  negligence,  and  although  that 
negligence  may,  in  fact,  have  contributed  to  the  accident  which  is 
the  subject  of  the  action,  yet  if  the  defendant  could  in  the  result, 
by  the  exercise  of  ordinary  care  and  diligence,  have  avoided  the 
mischief  which  happened,  the  plaintiff’s  negligence  will  not 
excuse  him.  ’ ’ This  law  laid  down  in  Davies  v.  Mann,  10  M.  & W. 
546,  is  accepted  by  the  Lords  in  Radley  v.  London  and  North 
Western  R.W.  Co.,  1 App.  Cas.  754,  in  the  precise  words  of  the 
earlier  case. 

In  the  United  States  the  rule  has  been  accepted  in  a modified 
form,  well  illustrated  by  the  statement  in  Shearman  and  Redfield, 
par.  99  : “ The  plaintiff  may  recover  damages  for  an  injury  caused 
by  the  defendant’s  negligence,  notwithstanding  the  plaintiff’s 
own  negligence  exposed  him  to  the  risk  of  injury,  if  such  injury 
was  more  immediately  caused  by  the  defendant’s  omission,  after 
becoming  aware  of  the  plaintiff’s  danger,  to  use  ordinary  care  for 
the  purpose  of  avoiding  injury  to  him” — the  crucial  difference 
between  the  two  statements  being  indicated  by  the  words  ‘ ‘ after 
becoming  aware  of  the  plaintiff’s  danger.”  This  is  sometimes 
modified,  e.g.,  “after  having  such  notice  of  the  plaintiff’s  danger 
as  would  put  a prudent  man  upon  his  guard  to  use  ordinary  care 
for  the  purpose  of  avoiding  such  injury”  or  “sufficient  notice  to 
put  a prudent  man  on  the  alert.  ’ ’ 

I can  find  no  English  authority  which  sanctions  the  restric- 
tions of  Davies  v.  Mann  in  this  way ; in  fact  it  is  there  said,  ‘ ‘ Still 
the  defendant  was  bound  to  go  along  the  road  at  such  a pace  as 
would  be  likely  to  prevent  mischief.  ’ ’ 

When  the  peril  of  the  plaintiff  is  known  to  the  defendant  and 
can  be  avoided,  wilfully  to  run  him  down  is  a crime,  negligently 
to  run  him  down  is  clearly  actionable ; but  I cannot  think  that 
the  duty  to  avoid  injury  to  the  plaintiff  arises  only  from  the 
knowledge  of  his  peril.  I accept  the  statement  found  in  Thomp- 
son, par.  239;  “W’^hen  the  defendant  is  driving  an  instrument  of 
danger  such  as  a railway  train  or  is  doing  something  of  such  a 
nature  that  unless  extreme  caution  is  used  it  is  likely  to  lead  to 
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mischief  . . . the  law  so  far  conforms  to  the  dictates  of  human- 
ity and  enforces  the  plain  obligation  of  social  and  moral  duty 
as  to  require  the  defendant  to  keep  a constant  look-out  and  to 
exercise  an  unremitting  diligence,  which  is  no  more  than  requir- 
ing him  to  exercise  a degree  of  care  in  proportion  to  the  danger 
to  others,  to  the  end  that  they  may  not  be  injured.” 

In  support  of  this  I refer  also  to  Morgan  v.  Wabash  R.R.  Co. 
(1900),  159  Mo.  262,  and  Bectenwald  v.  Metropolitan  Street  R. 
Co.  (1906),  121  Mo.  App.  595,  cases  well  worth  attentive  perusal. 

The  principle  which,  I venture  to  think,  governs  this  case  is, 
that  where  a person  or  corporation  is  permitted  to  operate  a dan- 
gerous vehicle  upon  a highway,  that  permission  carries  with  it  a 
corresponding  duty  of  great  care  and  incessant  watchfulness  to 
avoid  injury  to  others  who  are  using  the  highway.  Prom  those 
to  whom  much  is  given  much  is  rightly  required.  The  great 
privileges  accorded  to  those  operating  dangerous  vehicles  upon  a 
highway  require  the  Court  to  exact  from  them  a corresponding 
degree  of  care.  This  is  only  the  familiar  test  of  ‘‘what  is  rea- 
sonable under  the  circumstances.”  A man  in  charge  of  a 
dangerous  instrument  is  reasonably  required  to  exercise  great 
watchfulness,  because  a reasonable  man  would  expect  to  do  so. 
The  user  of  the  highway  for  rapid  transit  purposes,  though  law- 
ful and  expressly  sanctioned  by  the  Legislature,  is,  nevertheless, 
so  perilous  to  the  wayfarer  that  those  in  charge  of  the  rapidly 
moving  vehicle  ought  at  all  times  to  watch  for  the  unwary  and 
negligent  foot-passenger — and  they  cannot  escape  from  this  duty 
by  asserting  that  they  did  not  in  fact  perceive  the  plaintiff’s 
danger.  Adapting  the  language  of  Davies  v.  Mann,  they  are 
bound  to  go  along  the  highway  at  such  a pace  and  with  such 
vigilance  as  to  prevent  mischief. 

The  answer  of  the  jury  to  the  6th  question  brings  the  case 
within  this  rule.  The  motorman’s  breach  of  duty  caused  the 
accident,  because  “he  should  have  seen  the  man  sooner  and 
sounded  his  gong  continuously” — which  means,  sounded  his  gong 
continuously  after  the  time  when  he  should  have  seen  the  man 
and  so  have  warned  him.  It  may  well  be  that  the  answer  to  the 
second  question  can  also  be  used  as  applicable  to  this  ultimate 
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negligence,  as  it  is  a finding  of  negligence  causing  the  accident — 
‘Hhe  car  should  have  been  stopped  in  a shorter  distance.’^ 

I find  myself  unable  to  agree  with  the  plaintiff’s  counsel 
that  contributory  negligence  has  not  been  found.  The  answers  of 
the  jury  to  questions  3 and  4 bring  the  case  within  London  Street 
R.W.  Co.  V.  Brown  (1901),  31  S.C.R.  642,  651,  rather  than  Rowan 
V.  Toronto  R.W.  Co.  (1899),  29  S.C.R.  717. 

I agree  with  my  Lord  that  the  appeal  should  be  allowed,  and 
judgment  entered  for  the  plaintiff,  with  costs. 


[IN  THE  COURT  OF  APPEAL.] 
Mackenzie  v.  Monarch  Life  Assurance  Co. 


1911 
Feb.  28. 


Company — Shares — Certificate  under  Seal — False  Document — Managing  ... 
Director — Consideration — Settlement  of  Action — Authority  of  Agent 
— Estoppel. 


The  plaintiff  having  brought  a former  action  against  the  defendants,  an . 
incorporated  company,  ana  one  0.,  the  defendants’  managing  director, 
negotiations  for  settlement  ensued,  and  minutes  of  a proposed  settlement 
were  signed  by  counsel  for  the  plaintiff  and  0.,  providing  (among  other 
things)  for  the  delivery  by  0.  to  the  plaintiff  of  25  fully  paid  shares  of 
the  capital  stock  of  the  defendants.  Counsel  for  the  defendants  refused  to 
sign  the  minutes,  but  agreed  to  sign  a consent  to  the  action  being  dismissed 
without  costs  to  the  company.  Thereupon,  a consent  to  the  action  being  dis- 
missed without  costs  was  drawn  up  and  signed  by  counsel  for  all  parties, 
and  upon  it  the  action  was  dismissed  without  costs.  0.  was  not  in  fact 
the  owner  of  25  shares  of  the  stock,  but  he  delivered  to  the  plaintiff  an 
instrument,  under  the  defendants’  seal  and  signed  by  him  (0.)  as  man- 
aging director  and  by  one  of  the  vice-presidents  of  the  defendants,  certi- 
fying that  the  plaintiff  was  the  owner  of  25  fully  paid-up  shares  of  the 
capital  stock  of  the  defendants.  This  certificate  was  in  regular  form, 
but  in  truth  was  never  issued  by  the  defendants;  it  was  improperly  is- 
sued by  0.,  without  the  defendants’  authority  or  knowledge,  for  his  own 
purposes  and  benefit;  and  no  shares  were  ever  allotted  to  the  plaintiff. 
By  this  action  the  plaintiff  sought  to  be  registered  as  owner  of  the 
shares : — 

Held,  that  the  defendants  were  not  bound  by  the  settlement  made  of  the 
former  action,  even  if  the  person  who  negotiated  it  assumed  to  act  on 
behalf  of  the  defendants,  his  authority  not  being  shewn;  and  were  not  , 
bound  by  the  certificate;  Magee,  J.A.,  dissenting. 

Judgment  of  Riddell,  J.,  affirmed. 

Per  Moss,  C. J.O. : — The  certificate  did  not  confer  a title  to  the  shares 
mentioned  in  it:  so  far  as  shewn,  neither  by  statute  nor  by  by-law  of  the 
defendants  had  a certificate  of  shares  any  special  force  or  efficacy.  This 
was  not  the  case  of  a person,  claiming  under  a transfer  from  a supposed 
shareholder,  being  given  a certificate  of  ownership,  upon  the  faith  of 
which  he  acted  to  his  prejudice. 

Per  Meredith,  J.A.  : — The  certificate  was  one  of  ownership  by  the  plain- 
tiff ; not  by  0.  or  any  one  else,  assigned  to  the  plaintiff ; and  the  plain- 
tiff gave  no  consideration  to  the  defendants  for  it;  therefore,  in  his 
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hands,  there  was  no  reason  why  the  defendants  might  not  shew  the  in- 
validity of  it. 

Fer  Magee,  J.A.  : — In  the  circumstances,  the  defendants  were  estopped 
from  denying  that  the  plaintiff  was  entitled  to  be  registered  as  the  owner 
of  the  shares. 

By  this  action  the  plaintiff  claimed  a declaration  that  he 
was  the  holder  of  25  f;illy  paid-np  shares  of  the  capital  stock 
of  the  defendants,  upon  which  shares  $2,500  had  been  paid, 
together  with  $625  for  premiums,  and  that  the  defendants 
might  be  ordered  to  register  him  as  the  holder  accordingly. 
The  defendants  disputed  the  plaintiff’s  claim. 

June  6,  1910.  The  action  was  tried  before  Riddell,  J., 
without  a jury,  at  Toronto.  • 

J.  W.  Bain,  K.C.,  and  M.  Lockhart  Gordon,  for  the  plain- 
tiff. 

M.  Wilson,  K.C.,  for  the  defendants. 

September  24.  Riddell,  J. : — The  facts  are  not  in  dispute — 
at  least  to  any  extent. 

On  the  7th  September,  1905,  the  plaintiff  brought  an  action 
against  the  defendants  and  one  Ostrom,  in  which  he  alleged 
that  Ostrom  had,  in  March,  1904,  assigned  to  one  Stevenson  a 
quarter  interest  in  certain  interim  copyrights  for  six  forms  of 
insurance  plans;  that  Ostrom  and  Stevenson  had  agreed  to  sell 
the  copyrights  for  a large  sum  of  money  together  with  a large 
number  of  paid-up  shares  in  the  defendant  company;  that  the 
company  had  advertised  that  they  (the  company)  were  the  ex- 
clusive owners  of  these  plans  and  had  procured  large  sums  of 
money  thereby ; that  Stevenson  had  assigned  to  the  plaintiff ; and 
that  the  company  had  refused  to  account.  The  plaintiff  accord- 
ingly prayed  an  injunction  against  the  company  advertising  as 
stated  and  the  sum  'of  $5,000  against  both  defendants  for  his 
share.  The  company  denied  that  they  were  using  or  had  de- 
cided to  use  these  plans,  and  said  that  they  were  only^  in  process 
of  organisation,  and  further  said  that  they  had  notified  the  plain- 
tiff of  this  before  action.  Ostrom  set  up  a special  defence.  The 
case  came  down  for  trial  before  my  brother  Clute  in  February, 
1906 ; and,  after  the  case  had  been  in  part  tried,  the  parties  asked 
that  the  trial  should  stand  over  to  effect  a settlement  then 
under  way.  In  that  action  Mr.  Bicknell  represented  tlie  plain- 
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tiff ; Mr.  Wilson,  the  defendant  company ; and  Mr.  Ross  and  his 
partner  Mr.  Jones,  the  defendant  Ostrom. 

Some  negotiations  took  place  between  Messrs.  Bicknell,  Wil- 
son, and  Jones;  and  at  length  Senator  Kerr  came  into  the 
transaction.  There  is  no  evidence  from  Mr.  Kerr  as  to  the 
manner  of  his  retainer,  etc. ; he  purported  to  be  acting  for  the 
company,  and  Mr.  Bicknell  so  understood  his  position.  Mr. 
Wilson  took  no  part  in  any  negotiations  after  Mr.  Kerr’s  ap- 
pearance. At  length  it  was  agreed  that  the  plaintiff  should 
accept  25  shares  in  the  defendant  company  in  full;  and  the 
following  letter  was  written  by  Mr.  Kerr: — 


‘‘Toronto,  March  6th,  1906. 

“Dear  Sir : — 

“Re  Mackenzie  v.  Monarch  Life. 

“I  write  to  confirm  the  arrangement  made  to-day  at  the 
interview  when  Mr.  Mackenzie  was  present. 

“A  meeting  of  the  shareholders  is  to  be  called,  when  an 
arrangement  will  be  submitted  which  will  enable  Mr.  Ostrom 
to  transfer  to  Mr.  Mackenzie,  twenty-five  (25)  shares  in  the 
Monarch  Life,  which  are  to  be  issued  as  fully  paid,  represent- 
ing par  value  of  $2,500,  which  Mr.  Mackenzie  agrees  to  accept  in 
ful  settlement  of  the  above  suit  and  of  all  claims  of  himself  and 
Mr.  Stevenson  in  respect  of  the  patents  or  commissions  or  other- 
wise against  Mr.  Ostrom  or  the  Monarch  Life  Company. 

‘ ‘ The  understanding  is  that  the  above  shares  are  to  be  trans- 
ferred as  soon  as  possible,  and  I will  endeavour  to  make  good 
my  promise  that  that  shall  be  done  within  twenty  days  from  this 
date. 

“I  have  seen  Mr.  Ostrom,  and  understand  the  meeting  will 
be  called  for  the  21st  instant,  and  as  soon  as  possible  after 
that,  the  shares  will  be  delivered  to  Mr.  Mackenzie. 

“This  arrangement  made  to-day  with  Mr.  Mackenzie  super- 
sedes the  terms  of  your  letter  of  the  5th  inst. 

‘ ‘ Kindly  confirm  this  by  letter  to  me  at  Ottawa. 

“Yours  truly, 

“J.  K.  Kerr. 
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‘'James  Bicknell,  Esq.,  K.C., 

“Messrs.  Bicknell  & Bain, 

“Barristers,  etc., 

“Imperial  Chambers,  Toronto.” 

Shortly  thereafter  a certificate  for  25  shares  paid-up  was 
given  by  Ostrom  to  Bicknell,  and  the  plaintiff  executed  the  trans- 
fer to  Ostrom  called  for.  Minutes  of  settlement  were  signed  by 
counsel  for  the  plaintiff  and  Ostrom,  providing  for  the  delivery 
by  Ostrom  of  the  25  shares,  payment  by  him  of  $50  costs,  and 
the  release  by  the  plaintiff  to  Ostrom  or  to  the  company,  as  his 
nominee,  of  the  plaintiff’s  interest  in  the  copyrights.  Mr.  Wilson 
refused  to  sign  this  document,  and  agreed  to  sign  only  a consent 
to  the  action  being  dismissed  without  costs  to  the  defendant 
company,  adding,  “I  take  no  other  part  in  the  settlement.” 
Tliereupon,  a consent  was  drawn  up  and  signed  by  counsel  for  all 
parties — “We  hereby  consent  that  this  action  be  dismissed  with- 
out costs.  ’ ’ This  consent  being  produced  to  the  Chancellor,  the 
action  was  dismissed  without  costs. 

The  certificate  is  signed  by  Ostrom  as  managing  director  and 
Dr.  Graham  as  first  vice-president.  Ostrom  was  not  produced  as 
a witness  at  the  trial,  and  Dr.  Graham  could  remember  nothing 
about  the  certificate. 

There  is  no  charge  of  bad  faith  made  against  any  person  ex- 
cept Ostrom. 

The  argument  of  the  plaintiff  is,  substantially,  that  he  re- 
ceived in  good  faith  a certificate  of  stock  signed  by  the  proper 
parties,  and  on  the  faith  of  this  released  his  ^action — that  it 
would  not  be  equitable  to  revert  to  the  former  action,  as  the 
copyrights  are  now  expired.  The  defendants  assert  that  they 
had  nothing  to  do  with  the  settlement,  or  with  the  delivery  of 
the  stock  by  Ostrom,  or  with  its  alleged  issue. 

As  regards  the  position  of  Mr.  Kerr,  I have  no  evidence 
upon  which  I can  find  that  his  action  binds  the  company  in  any 
way.  I gather  that  he  considered  himself  as  acting  for  the 
company,  but,  while  his  good  faith  is  not  impugned  or  ques- 
tioned, there  is  an  absence  of  evidence  of  any  authority  in  fact. 
Of  course  his  statements  or  representations  of  authority  are  not 
evidence  against  the  company. 

It  is  not,  then,  the  case  of  dealing  with  the  company  through 
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an  agent,  and  the  agent  exceeding  his  authority — it  is  the  case 
of  dealing  with  one  who  claims  to  be  an  agent,  but  whose  agency 
is  repudiated  and  is  not  proved.  Then  an  arrangement  is 
made  whereby  Ostrom,  not  the  company,  is  to  transfer  to  the 
plaintiff  25  shares  of  paid-up  stock. 

At  the  second  meeting  of  the  provisional  board  on  the  30th 
November,  1904  (at  which  Ostrom  was  present),  a resolution 
had  been  passed  to  buy  the  copyrights  from  Ostrom  for  $50,000, 
payable  partly  in  shares  of  the  company  (1,400  shares),  on 
which  $35  had  been  paid  per  share,  $10  on  the  share  and  $25 
premium ; and  at  the  third  meeting,  on  the  7th  December,  1904, 
a certificate  was  directed  to  issue  to  him  for  600  shares  of  stock 
subscribed  for,  but  the  certificate  was  to  be  kept  in  the  bank 
until  a cheque  of  his  for  $3,500  was  paid,  but  it  was  added : 
''This  does  not  include  the  stock  paid  to  Mr.  T.  Marshall  Ostrom 
for  insurance  plans,  because  they  must  be  ratified  by  the  share- 
holders. ” At  the  first  general  meeting  of  shareholders  bn  the 
7th  December,  1904,  these  transactions  were  confirmed,  but 
Ostrom  was  not  to  sell  any  of  his  stock  until  6,500  shares  of  the 
capital  ‘stock  had  been  sold,  and  at  least  $65,000  paid  on  the 
capital — the  purchase-price  of  $50,000  for  the  plans  to  be  paid 
$1,000  in  cash  and  balance  in  shares  of  the  company : upon 
assignment  of  the  plans  to  the  trustees  of  the  company,  Ostrom 
was  to  receive  $1,000  cash  and  1,400  shares  of  the  capital  stock, 
upon  which  $35  a share  had  been  paid-up ; Ostrom  was  appointed 
managing  director  of  the  company,  at  a salary  and  commission 
on  stock  sold.  At  a meeting  of  the  executive  committee  on  the 
2nd  June,  1905,  Ostrom ’s  application  for  400  shares  for  the 
purpose  of  underwriting  the  stock  was  accepted.  In  1905,  the 
23rd  August,  it  is  recorded  that  the  copyrights  have  expired 
and  the  sale  rendered  void. 

At  a special  meeting  of  the  provisional  directors  held  on  the 
21st  February,  1906,  it  was  decided  to  call  a general  meeting  of 
the  shareholders  for  the  7th  March,  1906,  inter  alia  for  consider- 
ing and  dealing  with  the  proposed  allotment  of  stock  (1,400 
shares)  and  the  payment  of  $1,000  in  cash  to  Ostrom  in  consider- 
ation of  the  copyrights,  and  for  considering  a written  proposed 
settlement  of  the  action  of  Mackenzie  v.  Monarch  Life  Assurance 
Co.  and  T.  Marshall  Ostrom,  dated  the  16th  February,  1906, 
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and  the  purchase  of  the  whole  or  any  part  of  the  special  plans 
of  insurance  of  Ostrom  or  of  the  interim  copyrights  in  question 
in  the  said  action.  At  a second  meeting,  held  on  the  7th  March, 
1906,  it  was  resolved  that,  as  Ostrom  had  reported  that  the  law- 
suit had  been  settled  as  between  him  and  the  plaintiff,  so  that, 
upon  the  company  buying  all  or  any  of  his  copyrights,  the  con- 
sideration may  be  paid  to  him,  the  shareholders’  meeting  should 
be  called  as  directed  at  the  last  meeting  without  reference  to  the 
law-suit.  A list  of  shareholders  as  of  the  20th  March,  1906, 
contains  the  name  of  Ostrom  as  the  holder  of  600  shares ; and 
he  appeared  as  holder  of  600  shares  at  a general  meeting  on  the 
21st  March,  1906.  That  general  meeting  did  not  pass  upon  the 
proposed  contract,  but  referred  it  to  the  new  board  of  directors 
— the  board  deferred  consideration,  and,  on  the  5th  April,  re- 
ferred it  to  the  executive  committee — that  committee,  on  the 
12th  April,  approved  of  the  agreement,  and  allotted  1,400 
shares  to  Ostrom.  Of  course,  these  were  not  fully  paid-up 
shares,  but  shares  upon  which  $10  and  the  $25  premium  had 
been  paid. 

I can  find  no  evidence  that  anything  else  was  in  view  than 
that  Ostrom  should  in  some  way  put  himself  in  a position  to 
transfer  the  shares  to  the  plaintiff — he  hoped  to  make  such  an 
arrangement  with  the  company’s  shareholders,  but  did  not  do  so. 
The  plaintiff  dealt  in  fact  with  Ostrom,  and  not  with  the  com- 
pany, and  must,  I think,  be  compelled  to  look  to  Ostrom  only. 
Ostrom  had  no  paid-up  stock  to  deliver,  and  the  plaintiff,  deal- 
ing with  Ostrom,  took  at  his  peril  what  Ostrom  gave  him. 

I think  it  is  plain  that  Ostrom  had  not  the  power  to  bind  the 
company  by.  the  delivery  of  a certificate,  even  though  that  certi- 
ficate had  the  name  thereon  of  the  1st  vice-president  also — nor 
am  I in  so  holding  at  all  attacking  the  salutary  principle  that  one 
dealing  with  a company  through  the  company’s  authorised 
agents  is  not  to  be  held  to  know  the  limits  of  the  agents’  author- 
ity. As  I have  said,  Kerr  was  not  an  agent,  and,  while  Ostrom 
was  an  agent  for  some  purposes,  the  plaintiff  was  dealing  with 
him  as  an  individual  and  not  as  an  agent. 

1 think  the  action  fails ; but  it  is  not  a case  for  costs. 
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The  plaintiff  appealed  directly  to  the  Court  of  Appeal  from 
the  judgment  of  Riddell,  J. 

December  2,  1910.  The  appeal  was  heard  by  Moss,  C.J.O., 
Garrow,  Maclaren,  Meredith,  and  Magee,  JJ.A. 

J.  W.  Bain,  K.C.,  and  M.  Lockhart  Gordon,  for  the  plaintiff. 
The  evidence  shews  that  the  plaintiff  obtained  the  25  shares  for 
valuable  consideration ; that  the  certificate  representing  the 
shares  was  signed  by  the  proper  officials  of  the  company;  that 
he  relied  on  the  certificate,  which  he  obtained  in  good  faith  and 
without  notice  of  any  irregularity.  The  onus  was  then  cast 
upon  the  defendant  company  to  prove  facts  sufficient  to  dis- 
entitle the  plaintiff  from  recovery:  D’Arcy  v.  Tamar  Kit  Hill 
and  Collington  R.W.  Co.  (1867),  L.R.  2 Ex.  158;  Clarke  v. 
Imperial  Gas  Light  and  Coke  Co.  (1832),  4 B.  & Ad.  315;  Duck 
V.  Toiver  Galvanizing  Co.,  [1901]  2 K.B.  314,  at  p.  317 ; Wood- 
hill  V.  Sullivan  (1864),  14  C.P.  265;  In  re  McKain  and  Can- 
adian Birkheck  Co.  (1904),  7 O.L.R.  241.  The  execution  of  the 
certificate  by  officials  having  the  apparent  authority  to  execute 
the  same  is  sufficient  evidence  of  the  company’s  consent  to  the 
issue  of  these  shares:  In  re  Barned’s  Banking  Co.,  Andrew’s 
Case  (1867),  L.R.  3 Ch.  161,  at  p.  166.  Under  the  by-laws  of 
the  company,  the  defendant  Ostrom  had  full  authority,  on  be- 
half of  the  company,  to  enter  into  this  contract  to  take  shares 
and  to  allot  this  stock.  The  certificate  is  signed  by  the  vice-presi- 
dent and  managing  director  of  the  company,  and  these  officials 
acted  apparently  within  the  scope  of  their  authority.  The  ap- 
pellant is  entitled  to  presume  that  the  company  has  not  limited 
this  apparent  authority  of  these  officials  by  some  secret  arrange- 
ment, and  that  they  acted  within  the  limits  of  their  authority: 
County  of  Gloucester  Bank  v.  Rudry  Merthyr  Steam  and  House 
Coal  Colliery  Co.,  [1895]  1 Ch.  629,  at  p.  633;  Royal  British 
Bank  v.  Turquand  (1855-6),  5 E.  & B.  248,  6 E.  & B.  327 ; Shep- 
pard V.  Bonanza  Nickel  Mining  Co.  (1894),  25  O.R.  305;  Ruben 
V.  Great  Fingall  C onsolidated,  [1906]  A.C.  439,  at  p.  447 ; Ewart 
on  Estoppel,  p.  340;  In  re  Bahia  and  San  Francisco  R.W.  Co. 
and  Trittin  (1868),  L.R.  3 Q.B.  584;  Balkis  Consolidated  Co.  v. 
Tomkinson,  [1893]  A.C.  396;  In  re  Ottos  Kopje  Diamond  Mines 
Limited,  [1893]  1 Ch.  618;  In  re  Land  Credit  Co.  of  Ireland, 
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Ex  p.  Overend  Gurney  & Co.  (1869),  L.R.  4 Cli.  460.  The  issue 
of  this  certificate  was  within  the  scope  of  the  employment  of  the 
managing  director  and  vice-president,  and  was  an  act  done  on 
behalf  of  the  company;  and,  therefore,  the  company  are  liable 
for  the  acts  of  their  agents:  Barwick  v.  English  Joint  Stock 
Bank  (1867),  L.R.  2 Ex.  259;  Citizens’  Life  Assurance  Co.  v. 
Broivn,  [1904]  A.C.  423. 

M.  Wilson,  K.C.,  for  the  defendants.  The  appeal  should  be 
dismissed.  The  settlement  was  made  with  Ostrom,  and  not  with 
the  company.  The  stock  certificate  was  issued  without  authority : 
Monarch  Life  Assurance  Co.  v.  Brophy  (1906),  14  O.L.R.  1;  In 
re  County  Palatine  Loan  and  Discount  Co.  (1874),  L.R.  9 Ch. 
691;  Cook  V.  Ward  (1877),  2 C.P.D.  255.  The  price  of  the 
shares  was  never  paid.  The  certificate  is  not  shares”  or  a 
contract,  but  a mere  statement  of  fact  which  the  company  shewed 
to  be  untrue ; so  the  plaintiff  failed  to  prove  the  issue — the  certi- 
ficate was  answered  by  the  proof  of  the  facts : George  White- 
church  Limited  v.  Cavanagh,  [1902]  A.C.  117 ; Longman  v. 
Bath  Electric  Tramways  Limited,  [1905]  1 Ch.  646;  Bishop  v. 
Balkis  Consolidated  Co.  (1890),  25  Q.B.D.  77;  Be  Clinton 
Thresher  Co.  (1910),  20  O.L.R.  555;  North-West  Electric  Co.  v. 
Walsh  (1898),  29  S.C.R.  33;  In  re  Addlestone  Linoleum  Co. 
(1887),  37  Ch.  D.  191.  The  defendants  are  not  liable  by 
estoppel,  because  the  facts  do  not  support  an  estoppel  as  between 
the  parties  to  the  certificate.  The  company  in  no  way  held  out 
or  represented  to  the  plaintiff  that  Graham  or  Ostrom  had  been 
authorised  to  sign  the  certificate  for  stock  not  allotted,  or  that 
the  stock  had  been  allotted:  Mayor,  etc.,  of  Merchants  of  the 
Staple  of  England  v.  Bank  of  England  (1887),  21  Q.B.D.  160, 
at  pp.  169  and  170;  Bank  of  Ireland  v.  Evans’s  Charities  (1885), 
5 II.L.C.  389.  The  defendant  is  no.t  responsible  for  any  wrong- 
ful acts  of  Graham  and  Ostrom.  There  is  not  only  a want  of 
power  on  the  part  of  Ostrom  to  allot  the  stock,  but  the  statute 
of  incorporation  shewed  a want  of  power  in  the  company  or  the 
directors  to  authorise  him  to  do  so,  and  the  wrong  (if  any) 
was  not  committed  for  the  company’s  benefit,  but  for  that  of 
Ostrom:  Hamilton  and  Port  Dover  R.W.  Co.  v.  Gore  Bank 
(1873),  20  Gr.  190. 

Bain,  in  reply. 
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February  28.  Moss,  C.J.O. : — The  plaintiff  seeks  a declar- 
ation that  he  is  the  holder  of  25  fully  paid-up  shares  of  the 
defendants’  capital  stock,  and  asks  that  the  defendants  may  be 
ordered  to  register  him  as  the  holder  of  the  said  shares,  and  to 
issue  to  him  5 certificates  of  5 shares  each,  in  place  of  a certi- 
ficate of  which  he  has  possession,  and  under  which  he  claims  to 
be  the  holder  of  25  shares. 

It  is  common  ground,  as  the  form  of  the  action  shews,  that 
the  plaintiff  has  not  been  registered  or  placed  on  the  list  of 
shareholders  as  the  owner  or  holder  of  the  25  shares  or  any 
shares,  but  the  defendants  further  say  that,  in  fact,  the  plain- 
tiff is  not  and  never  was  the  holder  or  owner  of  25  fully  paid-up 
shares,  and  that  they  have  never  been  paid  or  received  the  value 
of  the  shares. 

It  is  true  that  the  plaintiff  has  in  his  possession  an  instrument, 
purporting  to  be  under  the  defendants’  seal  and  to  be  signed  by 
their  managing  director  and  coimtersigned  by  one  of  their 
vice-presidents,  certifying  that  the  plaintiff  is  the  owner  of  25 
fully  paid-up  shares  of  the  capital  stock  of  the  defendant  com- 
pany, upon  which  $2,500  has  been  paid,  together  with  $625  on 
premium.  But  the  defendants  say  that  this  certificate  is  not 
binding  upon  them,  and  that  it  passed  no  title  to  the  said  shares 
to  the  plaintiff. 

Riddell,  J.,  who  tried  the  action  without  a jury,  decided  in 
favour  of  the  defendants.  He  made  findings  of  fact,  and,  ex- 
cept in  one  or  two  particulars,  there  is  little,  if  any,  dispute  as  to 
the  facts  of  the  case. 

The  plaintiff  puts  forward  and  relies  upon  the  certificate, 
apparently  under  the  impression  that  it  confers  a title  to  the 
shares  mentioned  in  it.  But  this  is  a misapprehension.  There 
is  nothing  in  the  special  Act  incorporating  the  defendants,  4 
Edw.  VII.  ch.  96  (D.),  or  in  the  sections  of  the  Companies 
Clauses  Act  (D.),  RjS.C.  1886,  oh.  118,  which  are  declared 
applicable  to  the  defendant  company,  similar  to  the  provisions 
contained  in  the  Imperial  Act  8 & 9 Viet.  ch.  16^  amended  by 
various  other  Acts,  requiring  the  defendants  to  deliver  to  a share- 
holder a certificate  of  proprietorship,  which  is  to  be  admitted 
in  all  Courts  as  primd  facie  evidence  of  the  title  of  the  person 
named  in  it. 
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Nor,  so  far  as  appears,  had  the  directors  availed  themselves 
of  the  power  enab’iiig  them  to  regulate  by  by-law  the  issue  and 
registration  of  certificates  of  stock.  And,  so  far  as  shewn, 
neither  by  statute  nor  by  by-law  has  a certificate  of  shares 
any  special  force  or  efficacy  attached  to  it.  Under  the  Imperial 
Act  a certificate  of  shares  is  not  a title  to  shares.  It  is  nothing 
more  than  primd  facie  evidence  of  title.  This  is  clearly  ex- 
plained in  Simm  v.  Anglo-American  Telegraph  Co.  (1879),  5 
Q.B.D.  188,  where  the  distinction  between  actual  title  and  title 
by  estoppel  is  made  very  plain.  In  the  present  case  no  more,  if 
as  much,  can  be  said  of  the  certificate  than  was  said  by  Sedge- 
wick,  J.,  of  the  certificate  in  the  case  of  North-West  Electric 
Co.  V.  Walsh,  29  S.C.R.  33,  at  p.  50:  '‘The  fact  that  the  re- 
spondent held  a paper  which  upon  its  face  stated  that  she  held 
so  much  stock  paid  in  full,  while  evidence  of  the  statement, 
was  not  conclusive  evidence  of  it.  As  a matter  of  fact,  the 
stock  was  not  fully  paid-up,  and  the  existence  of  the  certificate 
could  not  by  any  possibility  be  equivalent  to  full  payment.” 

No  bargain  or  agreement  between  the  plaintiff  and  defend- 
ant whereby  the  defendants  became  bound  to  hand  over  to  the 
plaintiff  any  number  of  fully  paid-up  shares,  or  to  recognise  him 
as  the  owner  or  holder  thereof,  has  been  shewn;  in  fact,  there 
was  no  power  in  the  provisional  directors  to  enter  into  or 
carry  out  any  such  bargain. 

It  is  not  even  shewn  that  any  person  acting  under  assumed 
authority  from  the  defendants  made  such  an  agreement  on  their 
behalf. 

It  is,  perhaps,  unfortunate  for  the  plaintiff  that  the  exact 
position  of  Mr.  J.  K.  Kerr  in  the  negotiations  which  apparently 
led  to  the  consent  judgment  whereby  the  plaintiff’s  action 
against  the  present  defendants  and  T.  II.  Ostrom  was  dismissed 
without  costs,  was  not  fully  shewn.  Mr.  Bicknell  w^as  under 
the  impression  that  Mr.  Kerr  was  acting  on  behalf  of  the  present 
defendants,  while  Mr.  D.  C.  Ross  was  apparently  under  the 
impression,  derived  from  his  client  Ostrom,  that  Mr.  Kerr  was 
acting  for  the  latter.  And  Mr.  Kerr’s  letter  of  the  6th  March, 
1906,  to  i\Ir.  Bicknell,  and  his  subsequent  telegram  of  the  2nd 
of  May,  are  not  wholly  inconsistent  with  either  view. 

It  does  not  appear  that  Mr.  Wilson,  who  was  the  solicitor 
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and  counsel  for  the  defendants,  was  ever  displaced,  and  it  is 
certain  that  he  refused  to  enter  into  any  agreement  on  behalf 
of  the  defendants  except  to  waive  their  claim  to  costs  of  the 
action,  and  he  so  notified  the  plaintiff ’s  solicitors.  The  plaintiff  . 
dealt  with  Ostrom,  and  not  with  the  defendants. 

The  memorandum  of  settlement  which  Mr.  Wilson  refused  •' 
to  sign  is  dated  the  4th  May,  1906.  It  was  signed  by  counsel 
for  the  plaintiff,  and  by  Ostrom,  and  not  by  counsel  for  the 
present  defendants  nor  by  any  one  on  their  behalf,  and  it  was 
still  open  to  the  plaintiff,  upon  Mr.  Wilson  declining  to  be 
a party  to  it,  to  withdraw  from  the  settlement  and  continue  his 
action.  He  did  not,  however,  adopt  that  course,  but  appar- 
ently was  satisfied  to  look  to  Ostrom.  The  latter’s  obligation 
was  to  deliver  to  him  25  fully  paid-up  shares  of  stock  in  the 
defendant  company;  but  this  he  could  not  do  unless  he  was 
possessed  of  such  shares,  and  it  is  undisputed  that  he  was  not. 

The  issue  of  the  certificate  was  not  the  act  of  the  defend-  j 
ants,  for,  although  it  bore  the  defendants’  seal  and  the  signa- 
tures of  Ostrom,  the  managing  director,  and  of  one  of  the  vice-  ! 
presidents,  they  had  no  authority  from  the  defendants  to  issue  j 
such  an  instrument,  and  the  defendants  had  no  knowledge  that  : 
it  was  issued.  Care  was  even  taken  that  the  stub  in  the  certi- 
ficate-book was  left  blank.  The  certificate  was  (to  adopt  the 
expression  of  Lord  Macnaghten  in  Biihen  v.  Great  Fingall  Con- 
solidated, [1906]  A.C.  439,  at  p.  444)  concocted,  and  the  vice- 
president’s  signature  to  it  improperly  procured,  by  Ostrom,  for  | 
his  own  purposes.  And,  as  was  asked  in  that  case,  so  it  may  be  ] 
in  this  (p.  444)  : ‘‘Then  how  can  the  company  be  bound  or  | 
affected  by  it?  The  directors  have  never  said  or  done  anything  j 
to  represent  or  lead  to  the  belief  that  this  thing  was  the  com-  j 
pany’s  deed.  Without  such  a representation  there  can  be  no 
estoppel.  ’ ’ 

This  is  not  a case  of  a person,  claiming  under  a transfer 
from  a supposed  shareholder,  being  given  a certificate  of  owner-  | 
ship,  upon  the  faith  of  which  he  acted  to  his  prejudice.  In  such  i 
a case  the  giving  of  the  certificate  is  the  act  of  the  company,  | 
knowingly  done,  with  the  intention  of  enabling  the  receiver  to 
act  upon  it,  and  he  does  act  upon  it  to  his  prejudice.  These  | 
elements  are  lacking  in  this  case.  In  the  face  of  Mr.  Wilson’s  ' 


XXIII.] 


ONTARIO  LAW  REPORTS. 


353 


attitude,  which  in  itself  shewed  that  the  defendants  were  not 
proposing  to  give  the  plaintiff  anything,  the  plaintiff  should  not 
have  allowed  his  action  to  be  dismissed  until  he  was  satisfied 
of  the  truth  of  what  it  is  now  made  plain  was  untruly  stated 
in  the  unauthorised  certificate. 

The  appeal  should  be  dismissed. 

Garrow  and  Maclaren,  JJ.A.,  concurred. 

Meredith,  J.A.  : — It  is  indisputable,  upon  such  evidence  as 
the  parties  adduced  at  the  trial  of  this  action,  that,  so  far  as  the 
defendants  are  concerned,  the  only  settlement  made,  of  the 
former  action,  was  that  it  should  be  dismissed,  as  it  afterwards 
was,  as  against  them,  without  costs;  that  they  were  in  no  way 
parties  to  the  settlement  made  between  the  plaintiff  and  their 
co-defendant  Ostrom,  in  that  action;  and,  therefore,  this  ac- 
tion fails  unless  they  are  bound  by  the  certificate,  of  owner- 
ship of  shares,  in  question. 

The  certificate  is  in  due  form,  under  the  seal  of  the  defend- 
ants, an  incorporated  company,  and  signed  by  its  proper  officers ; 
in  all  things  it  is,  in  form,  quite  regular,  but  in  truth  was 
never  issued  by  the  company;  it  was  improperly  issued  by 
Ostorm,  who  was  the  company’s  managing  director,  without 
the  company’s  authority  or  knowledge,  for  his  own  purposes 
and  benefit,  and  was  given  in  settlement  of  the  former  action 
as  against  him.  The  terms  of  that  settlement,  made  by  Ostrom 
with  the  plaintiff,  were  that  Ostrom  should  deliver  to  the 
plaintiff  25  fully  paid-up  shares  of  the  capital  stock  of  the 
company,  and  that  the  plaintiff'  should  assign  his  interests,  under 
the  assignment  in  question  in  the  former  action,  to  Ostrom,  or  to 
the  company;  and  in  pretended  performance,  on  his  part,  of 
that  agreement,  Ostrom  gave  to  the  plaintiff  the  fa:lse  certificate 
in  question,  and  the  plaintiff  transferred  to  him,  not  to  the  com- 
pany, his  interests  in  the  said  assignment.  No  such  shares  were 
ever  allotted  to  the  plaintiff,  and  there  was  no  foundation  in  fact 
for  the  certificate. 

The  certificate  is  one  of  ownership  by  the  plaintiff;  not  by 
Ostrom,  or  any  one  else,  assigned  to  the  plaintiff ; and  the  plaintiff 
gave  no  consideration  to  the  company  for  it;  therefore,  in  his 
hands,  there  is  no  reason,  in  my  opinion,  why  the  defendants  may 
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not  shew  the  invalidity  of  it ; shew  that  the  plaintiff  never  owned 
any  such  shares,  and  was  never  entitled  to  them  from  the  de- 
fendants; that  the  certificate  is  a false  one,  issued  without  their 
authority  or  knowledge.  The  case  is  the  simple  one  of  Ostrom 
having  failed  to  perform,  on  his  part,  the  agreement  of  settle- 
ment of  the  action,  and  being  yet  liable  to  the  plaintiff  to  do  so. 


Magee,  J.A.  (dissenting)  ; — The  plaintiff  holds  a certificate 
dated  the  3rd  May,  1906,  purporting  to  be  issued  by  the  defend- 
ant company,  and  actually  bearing  the  company’s  seal  and  the 
signatures  of  the  vice-president  and  managing  director,  certify- 
ing that  he,  Ewan  Mackenzie,  is  the  holder  of  25  fully  paid-up 
shares  of  the  capital  stock  of  the  company,  upon  which  $2,500 
had  been  paid,  together  with  $625  on  premium,  and  transferable 
only  on  the  company’s  books  on  surrender  of  that  certificate  and 
with  the  consent  of  the  directors.  He  seeks  to  have  it  declared 
that  he  is  entitled  to  those  shares.  The  company  denies  that  and 
repudiates  the  certificate. 

The  document  is  primd  facie  evidence  of  its  truth:  D’Arcy 
V.  Tamar  Kit  Hill  and  Collington  B.W.  Co.,  L.R.  2 Ex.  158 ; 
Clarke  v.  Imperial  Gas  Light  and  Coke  Co.,  4 B.  & Ad.  315. 

Let  us  see  under  what  circumstances  the  plaintiff  obtained  it. 

On  that  3rd  May,  1906,  he  had  pending  for  trial  an  action 
against  this  company  and  one  Ostrom,  who  was  then  its  man- 
aging director,  in  which  Mackenzie  claimed  one-fourth  interest 
in  certain  copyrights  of  insurance,  plans  and  forms,  which  he 
alleged  Ostrom  had  intended  to  sell  to  the  company  for  a large 
amount  in  paid-up  shares  and  cash,  and  had  actually  sold  to  it, 
and  which,  he  further  alleged,  the  company,  not  only  before 
but  even  after  the  commencement  of  the  action,  was  advertising 
as  its  property.  The  company  was  denying  the  validity  of  the 
claim  to  copyright  and  any  purchase  or  user  by  it  and  any  power 
to  purchase  before  organisation  of  the  company.  Ostrom,  in 
addition,  alleged  that  an  assignment  from  him  to  one  Stevenson, 
who  had  assigned  to  the  plaintiff  the  one-fourth  interest,  had 
become  void. 

The  action,  which  was  begun  on  the  7th  September,  1905,  had 
come  on  for  trial  on  the  16th  February,  1906,  and,  after  it  had 
been  partly  tried,  an  adjournment  was  made  by  consent,  ‘'with 
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object  of  carrying  out  proposed  settlement.”  So  runs  the 
entry  on  the  record,  which  is  almost  the  only  evidence  of  the 
situation.  ‘‘That  settlement,”  we  are  told  by  Mr.  Bieknell,  who 
was  counsel  for  the  plaintiff  at  that  trial  and  a witness  for  him 
at  the  trial  of  the  present  action,  ‘‘was  ultimately  carried  out.” 
Possibly  he  means  that  a settlement  was  so.  It  would  seem, 
from  a resolution  of  the  company’s  directors  on  the  21st  Febru- 
ary, 1906,  that  there  was  a written  proposed  settlement,  dated 
the  16th  February.  The  plaintiff',  perhaps  erroneously,  speaks 
of  “a  consent  judgment.”  We  are  not  informed  what  the  terms 
of  that  settlement  were,  unless  Mr.  Bieknell ’s  statement  is  to  be 
taken  literally.  In  a letter  from  him  to  Senator  Kerr  of  the 
20th  March,  he  says  that  the  agreement  made  at  the  trial  is 
the  only  then  existing  agreement.  Mr.  Bieknell  also  says  he 
discussed  the  settlement  with  Mr.  Wilson,  who  was  the  com- 
pany’s counsel  at  the  trial,  and  whose  firm  were  its  solicitors. 
He  also  says  those  who  took  part  in  the  settlement  in  the  first 
place  were  IMr.  Wilson  and  Mr.  Jones,  who  was  counsel  for 
Ostrom,  and  then  Senator  Kerr  came  in.  The  first  we  learn  of 
the  last  named  gentleman  having  anything  to  do  with  it  is  from 
his  own  letter  of  the  6th  March  to  Mr.  Bieknell.  Thereafter, 
i\Ir.  Bieknell  supposed  that  Senator  Kerr  was  acting  for  the 
company,  and  that  Mr.  Wilson  “had  dropped  out” — and,  in- 
deed, we  do  not  hear  of  him  or  his  firm  taking  any  further 
part  until  the  4th  May,  the  day  this  stock  certificate  was  re- 
ceived by  the  plaintiff.  Senator  Kerr  had,  it  is  said,  acted  for 
the  compan}^  in  other  matters,  and  was  one  of  the  company’s 
counsel,  though  not  in  the  trial  of  that  action.  But  the  plain- 
tiff offers  no  further  proof  that  Mr.  Kerr  was  authorised  to  act 
for  the  company  in  that  matter;  and,  on  the  other  hand,  the 
company  offers  none  that  he  was  not. 

There  is  not  sufficient  evidence  of  the  company  so  acting 
upon  what  Mr.  Kerr  did  as  to  raise  a necessary  inference  that 
he  represented  it ; and,  as  the  onus  is  on  the  plaintiff,  it  must  be 
taken  that  Mr.  Kerr  had  not  authority  from  the  company. 
Whether  he  was  acting  for  Ostrom,  or  merely  as  a good  friend 
to  the  defendants  or  either  of  them,  is  left  equally  uncertain, 
although  he  seems  to  have  felt  himself  able  to  speak  with  some 
authority. 
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As  appears  from  that  letter  of  the  6th  March,  the  parties 
were  for  some  reason  still  negotiating,  and  the  writer,  in  sub- 
stance, states,  as  his  view  of  an  arrangement  arrived  at  that 
day,  that  Ostrom  would  transfer  to  Mackenzie  25  shares  to  be 
issued  as  fully  paid-up  shares  representing  par  value  of  $2,500, 
which  Mackenzie  would  agree  to  accept  in  full  settlement  of  the 
suit  and  all  claims  of  himself  or  his  assignor  Stevenson  against 
Ostrom  or  the  company,  and  the  writer  asked  Mr.  Bicknell  to 
confirm  that.  It  does  not  seem  to  have  been  confirmed,  and  we 
are  not  told  the  reason.  It  makes  no  mention  of  costs  nor  of 
premium  on  the  shares.  Possibly  the  former  was  the  difficulty. 
It  appears  that  all  the  stock  of  the  company  issued  was  issued 
at  25  per  cent,  jiremium,  and  it  would  seem  to  have  been 
assumed  that  shares  fully  paid  implied  premiums  fully  paid. 
The  letter  said  that  it  was  proposed  to  ask  the  consent  of  the 
shareholders  to  some  arrangement  which  would  enable  Ostrom 
to  transfer  such  shares,  and  therefor  to  call  a meeting  for  the 
21st  March. 

On  the  20th  March,  we  find  a letter  from  Mr.  Bicknell  to 
Senator  Kerr,  that,  having  had  no  answer  to  some  arrangement 
suggested  by  him  (the  writer),  the  agreement  made  at  the 
trial  was  then  the  only  existing  one.  And  on  the  31st  March 
Mr.  Bicknell  writes  to  the  plaintiff’s  solicitor  that  there  does 
not  seem  any  prospect  of  the  company  issuing  shares  in  the 
matter,  and  he  understood  that  the  shareholders  had  refused  to 
agree  to  the  proposition  which  Mr.  Kerr  had  assured  him  would 
be  satisfactory,  and  he  suggested  placing  the  case  on  the  list 
again  for  trial. 

Mr.  Bicknell  in  his  evidence  says  that  he  understood  after- 
wards that  the  company  had  agreed  to  what  Mr.  Kerr  was 
suggesting,  but  it  is  not  clear  whether  he  understood  it  other- 
wise than  through  what  happened  on  the  2nd,  3rd,  and  4th 
May. 

This  is  all  that  we  learn  of  the  plaintiff’s  dealings  with  or 
knowledge  of  the  transactions  of  the  company  before  the  2nd 
May.  Inside  the  company,  the  minutes  shew  that  in  1904  the 
then  shareholders  and  the  provisional  directors  had  approved 
of  a purchase  from  Ostrom  of  the  copyrights  for  $50,000,  con- 
sisting of  $1,000  cash  and  $49,000  in  1,400  shares,  having  $10 
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per  share  and  $25  premium  per  share  paid  thereon;  but  a reso- 
lution declaring  the  purchase  void  had  been  passed  on  the  23rd 
August,  1905,  fifteen  days  before  Mackenzie’s  action.  Never- 
theless, on  the  21st  February,  five  days  after  the  proposal  for 
settlement,  the  provisional  directors  decided  to  call  a meeting  of 
shareholders  to  organise  the  company  and  elect  directors  and 
pass  ])y-laws  and  to  consider  the  written  proposed  settlement  of 
Mackenzie’s  action  and  the  purchase  of  Ostrom’s  plans  and 
copyrights.  On  the  7th  March,  the  provisional  directors  re- 
solved to  call  the  meeting  of  shareholders  for  the  21st  March, 
but  without  reference  to  the  law-suit,  as  Ostrom  had  reported 
that  it  had  been  settled  between  him  and  Mackenzie,  so  that 
all  the  consideration  for  the  copyright  might  be  paid  to  him 
on  the  company  buying  all  or  any  of  it. 

A meeting  of  the  shareholders  was  held  on  the  21st  March, 
and  a board  of  directors  elected  and  by-laws  confirmed.  The 
purchase  of  the  copyright  was  not  passed  upon  but  referred  to 
the  new  board.  That  board  deferred  consideration  of  it,  but 
on  the  5th  April  referred  it  to  the  executive  committee,  and  on 
the  12th  April  the  committee  approved  of  it,  and  allotted 
the  1,400  shares  to  Ostrom  as  having  the  $10  and  premium  $25 
each  paid  thereon. 

Beside  those  shares,  600  others  had  been  subscribed  for  by 
Ostrom  and  allotted  to  him  in  December,  1904,  and  he  appears 
as  the  holder  of  that  number  at  the  meeting  of  the  21st  March. 
In  June,  1905,  he  had  underwritten  and  been  allotted  400 
other  shares.  He  had  been  named  in  the  company’s  special  Act 
(4  Edw.  VII.  ch.  96),  passed  in  July,  1904,  as  a member  and 
provisional  director.'  In  December,  1904,  he  was  appointed 
managing  director  by  the  provisional  board.  On  the  21st 
March,  1906,  he  was  elected  director  and  appointed  managing 
director.  He  continued  to  hold  that  office  till  August,  1906. 
The  Act,  sec.  4,  declares  that  no  person  shall  be  a director 
unless  he  holds  at  least  50  shares  and  has  paid  all  calls  thereon 
and  all  liabilities  to  the  company. 

The  by-laws,  adopted  on  the  21st  March,  authorised  the 
directors  to  delegate  any  of  their  powers  to  an  executive  com- 
mittee, all  residents  of  Toronto,  and  the  executive  committee, 
when  the  board  was  not  in  session,  should  supervise  and  con- 
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trol  and  carry  on  the  operations  of  the  company.  The  man- 
aging director  was  given  charge  of  the  office,  seal,  books,  cash, 
and  securities,  and  was  to  sign,  with  the  president  or  other 
proper  officer,  all  policy-contracts  and  such  other  documents 
as  the  board  should  from  time  to  time  authorise,  and  all  con- 
tracts, agreement,  and  engagements  should  be  authorised  by 
the  president  or  manager  and  be  in  writing  and  signed  by  the 
manager  and  either  the  president  or  a vice-president  or  two 
directors;  but,  in  the  absence  or  incapacity  of  the  manager, 
they  might  be  signed  by  the  president  and  a vice-president 
or  by  one  of  them  and  any  two  directors.  The  board  might 
by  resolution  authorise  the  issue  or  allotment  of  stock  and  pro- 
vide for  the  transfer  of  stock,  and  no  person  was  to  be  allowed 
to  hold  stock  and  be  entered  as  a holder  in  the  company’s  books 
without  the  consent  of  the  board.  A book  was  to  kept  con- 
taining the  names  of  shareholders  and  the  amount  paid  in  on  the 
stock  of  each,  with  the  date  and  particulars  of  all  transfers. 
The  manager  was  to.  be  the  custodian  of  the  company’s  seal, 
and  was  not  to  allow  it  to  be  used  or  affixed  to  any  document 
unless  authorised  by  statute  or  by  by-laws  or  resolution  of  the 
company  or  board. 

The  approach  of  the  trial  seems  to  have  caused  Ostrom  to 
bestir  himself.  On  the  1st  May  his  solicitors,  who  were  also 
Toronto  agents  for  the  company’s  solicitors,  wrote  Mr.  Bicknell 
referring  to  Senator  Kerr’s  letter  of  the  6th  March  as  '‘prac- 
tically a settlement.”  On  the  same  day,  Ostrom  wrote  Senator 
Kerr.  That  gentleman,  on  the  2nd  May,  telegraphed  Mr.  Bick- 
nell thus : ‘ ‘ Have  arranged  with  Ostrom  for  transfer  of  shares  as 
per  agreement  signed  by  me,  and  will  be  approved  of  by  direc- 
tors at  first  meeting  to  be  called  for  that  purpose  as  soon  as  pos- 
sible. Kindly  let  case  stand  over.  ’ ’ On  the  3rd  May,  Mr.  Ross, 
partner  of  Mr.  Jones,  counsel  and  solicitor  for  Ostrom,  at  the 
instance  of  the  latter,  telephoned  Mr.  Bicknell,  and  he  says 
that  a settlement  was  made  on  the  basis  of  giving  the  shares 
and  $50  for  some  subsequent  costs.  The  other  costs  of  the 
plaintiff  would  seem  thus  to  have  been  previously  arranged,  for 
Mr.  Bicknell  says  the  plaintiff’s  costs  were  paid.  Thereupon 
Mr.  Ross  drew  up  a memorandum  of  settlement  to  be  signed  for 
all  parties,  and  on  the  next  day  took  it  to  Mr.  Bicknell,  and 
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they  both  signed  it,  and  then  Mr.  Ross  took  it  to  Mr.  Wilson 
and  shewed  it  to  him.  He  refused  to  sign  it,  and  told  Mr.  Ross 
that  the  Monarch  Life  Assurance  Company  would  not  sign  any 
consent  except  to  a dismissal  of  the  action  without  costs,  and 
that  he  was  writing  Mr.  Bicknell  giving  his  reasons.  What  he 
wrote  Mr.  Bicknell  was  this : ‘ M understand  this  matter  is 
being  settled,  and  I am  quite  willing  it  should  be  dismissed  with- 
out payment  of  costs  to  the  defendant  company.  I take  no  other 
part  in  the  settlement.  Yours  truly,  Matthew  Wilson,  for 
Monarch  Life.”  Mr.  Ross  thereupon  drew  up  a consent  to 
the  dismissal  of  the  action  without  costs.  He  also  drew  up  a 
release  and  transfer  from  Mackenzie  to  Ostrom  of  all  interest  in 
the  copyright  and  the  proceeds  ‘'realised  or  to  be  realised”  by 
Ostrom.  This  was  signed  by  Mackenzie.  On  the  previous  day, 
i\Ir.  Ross,  at  the  instance  of  Ostrom,  had  filled  out  the  certificate 
for  25  shares  in  Mackenzie’s  favour.  After  being  so  filled  up, 
it  was  signed  by  Ostrom  as  managing  director  and  by  the  vice- 
president,  and  the  seal  of  the  company  affixed  to  it.  On  the 
4th  May,  Mr.  Ross  got  the  consent  signed  by  Mr.  Wilson,  took 
it  to  Mr.  Bicknell,  and  they  both  signed  it,  the  costs  were  paid, 
the  certificate  delivered  to  Mr.  Bicknell  and  the  consent  to 
i\Ir.  Ross,  and  on  the  same  day  the  release  was  also  delivered. 
Mr.  Bicknell  supposed  the  matter  was  closed,  and  his  client 
the  owner  of  the  shares. 

The  vice-president  who  signed  the  certificate  is  called  as  a 
witness  for  the  plaintiff,  but  has  no  recollection  as  to  how  he 
came  to  sign  it  or  what  it  was  for,  only  that  he  thinks  it  was 
part  settlement  of  Mackenzie’s  claim.  He  cannot  say  whether 
or  not  there  was  authority  from  the  board  for  him  to  sign  it — 
he  and  the  managing  director  were  the  proper  parties  to  sign 
certificates ; if  it  were  signed  by  the  latter,  he  would  take  it  for 
granted  that  it  was  all  right,  and  he  does  not  think  there  were 
any  allotted  fully  paid  shares.  He  does  not  say  that  any  de- 
ception was  practised  upon  him  by  Ostrom,  nor  does  he  say  that 
any  shares  allotted  as  ordinary  shares  could  not  be  fully  paid- 
up,  nor  that  he  did  not  know  what  he  was  signing. 

The  company  does  not  call  a single  member  of  the  board  of 
directors  or  any  one  who  would  know  anything  of  the  trans- 
action, but  contents  itself  with  calling  the  gentleman  who 
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succeeded  Ostrom  in  November,  1906,  and  proving  that  their 
books  and  minute  books  shew  no  record  of  any  transfer  nor  of 
any  allotment  to  McKenzie,  nor  of  payment  in  full,  nor  of  any 
transaction  with  or  in  relation  to  Mackenzie  beyond  the  minutes 
of  March,  1906,  already  mentioned,  and  that  the  counterfoil  of 
the  stock  certificate  was  left  blank.  It  does  not  appear  when 
the  other  counterfoils  were  filled  up.  It  does  not  appear  what 
became  of  Ostrom ’s  shares  nor  what  entries  the  company  made 
as  to  the  copyright,  if  they  wished  their  books  to  be  considered 
infallible  and  complete. 

Ostrom  is  said  to  be  out  of  the  country,  but  no  reason  is  of- 
fered why  the  evidence  of  directors  is  not  forthcoming.  I find 
it  difficult  to  believe  that  they  did  not  know  how  so  substantial 
an  action  was  got  rid  of.  It  seems  probable  that  the  settlement 
proposed  in  February  was  substantially  of  the  same  nature  as 
that  of  May.  If  we  take  the  evidence  of  Mr.  Bicknell  as  to 
“that  settlement”  literally,  it  was  the  same,  and  they  knew 
what  that  was.  The  action  was  coming  up  again.  Their  counsel 
was  in  Toronto  on  the  day  on  which  it  was  to  be  tried.  The 
company  submits  to  paying  its  own  costs.  The  suit  affected  the 
most  important  transaction  probably  that  they  had  had.  No 
attempt  is  made  by  the  company  to  prove  that  the  settlement 
was  not  known  to  the  board.  Apparently  the  vice-president 
knew  of  one,  and  that  this  certificate  was  connected  with  it. 
The  wording  of  the  memorandum  of  settlement  itself  needs  at- 
tention. It  is  not  an  executory  agreement  as  to  the  shares,  but 
a record  of  a present  delivery.  It  reads,  “Ostrom  delivers  to 
the  plaintiff  25  fully  paid-up  shares.”  The  plaintiff  was  not 
taking  Ostrom ’s  promise.  He  was  requiring  it  to  be  done  then 
and  there.  This  fact  was  known  to  the  company’s  counsel  and 
solicitor.  Even  the  adjournment  in  February  had  been  to  have 
the  settlement  “carried  out.”  Mr.  Wilson’s  letter,  after  he  had 
seen  the  memorandum  containing  this  statement,  shews  that 
neither  he  nor  the  company  were  objecting  to  the  delivery  that 
day,  but  only  limiting  his  part  in  it.  The  company’s  represent- 
ative sees  the  statement  that  Ostrom  is  delivering  fully  paid 
shares;  the  vice-president  signs  a certificate,  which  is  in  effect 
that  they  are  delivered,  and  yet  not  one  of  the  board  is  called  to 
say  that  he  did  not,  either  before  or  on  that  day  or  within  a short 
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time  afterwards,  know  what  had  been  done,  or  that  there  was 
not  a satisfactory  plan  arranged  between  Ostrom  and  the  board 
for  carrying  out  the  arrangement,  possibly  by  reduction  of  the 
number  of  shares  he  was  to  get,  possibly  by  reduction  of  the 
amount  to  be  credited  on  some  of  them  and  applying  it  on  these 
25  shares,  possibly  by  taking  security  for  the  amount  not  yet 
paid  on  them.  It  is  not  necessary  to  consider  the  technical  legality 
of  any  such  arrangement:  if  there  was  one,  it  was,  no  doubt, 
in  good  faith. 

The  question  is,  was  it  known  to  the  board  that  he  was 
making  the  settlement  by  giving  paid-up  shares  and  issuing 
the  certificate  to  Mackenzie?  I cannot  help  thinking  that  it  was 
not  unknown  to  them.  It  certainly  is  not  proved  that  it  was 
unlmown.  Yet  for  two  years  not  an  intimation  is  given  to  the 
plaintiff  that  the  settlement  is  questioned.  He  receives  the 
certificate  with  the  company's  seal  and  signed  by  the  proper 
officers  and  apparently  in  proper  form.  Admitting  that  the 
signature  of  Ostrom  and  the  seal,  which  was  in  his  custody,  would 
not  of  themselves  suffice,  on  accoimt  of  his  personal  interest, 
their  presence  at  least  removes  irregularity.  The  plaintiff  would 
have  no  reason  to  suppose  that  Ostrom  had  not  paid-up  shares. 
In  his  action  he  had  alleged  the  intent  to  get  them.  True,  the 
pleadings  said  that  the  company  had  no  power,  but  the  com- 
pany had  become  organised  since  then.  True,  he  was  told 
in  March  that  the  shareholders  had  not  consented  to  some  trans- 
action then  proposed,  but  that  was  only  partially  true,  and  they 
had  not  dissented,  and  a month  had  elapsed,  and  different  ar- 
rangements might  have  been  made,  and  in  fact  had  been,  as 
i\Ir.  Bicknell  believed.  It  is  true  that  Senator  Kerr’s  telegram 
of  the  2nd  May  said  that  the  transfer  would  be  approved  at  a 
meeting  to  be  called  for  that  purpose  as  soon  as  possible.  But 
that  was  no  intimation  that  Ostrom  had  not  the  shares.  It  rather 
assumed  that  he  had  them.  The  certificate  and  the  by-law  said 
that  transfers  must  be  with  the  assent  of  the  directors.  The  mem- 
bers of  the  executive  committee  were  resident  in  Toronto.  Meetings 
of  boards  and  committees  can  often  be  quickly  had.  This  certifi- 
cate was  not  delivered  till  the  4th  May.  It  could  not  be  supposed 
that  the  company  was  not  consenting,  when  the  solicitor  and 
vice-president  were  certifying  to  the  contrary,  and  the  object 
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was  to  rid  the  company  of  a law-suit.  None  of  these  circum- 
stances would  give  notice  to  the  plaintiff  of  any  irregularity. 

There  is  no  ground  for  treating  the  case  as  an  acquisition 
of  shares  by  the  plaintiff  direct  from  the  company.  He  was  not 
dealing  with  the  company  in  that  way.  No  one  thought  he  was. 
It  was  purely  a case  of  acquiring  them  from  Ostrom.  It  is  not 
necessary  to  prove  an  allotment  to  Mackenzie  nor  an  allotment  to 
any  one  of  shares  as  fully  paid  shares.  The  shares  were  in  exist- 
ence, allotted  to  Ostrom.  The  question  is,  can  the  company  be 
heard  to  say,  under  the  circumstances,  that  these  25  shares,  so 
lawfully  existing,  were  not  fully  paid-up  or  were  not  assigned 
or  their  transfer  not  assented  to?  No  assignment  of  them  is 
proved,  beyond  the  memorandum  of  settlement.  But  that  was, 
I think,  clearly  a sufficient  assignment,  which  Ostrom  could 
not  repudiate,  and  has  not  attempted  to  repudiate.  If  there 
had  been  no  such  memorandum,  he,  at  least,  could  not  be  heard 
to  say  that  he  had  not  assigned,  either  as  against  the  company  or 
Mackenzie.  Assuming  the  company  bound  in  respect  of  the 
amount  paid,  I do  not  think  they  can  be  heard  to  object  as  re- 
gards either  the  assignment  or  the  directors’  consent.  Whether 
the  by-law  is  valid  or  not,  requiring  that  consent  in  the  case  of 
fully  paid  shares,  it  should,  upon  the  evidence,  be  taken  that 
the  consent  was  given  or  at  least  that  they  are  estopped  from 
saying  it  was  not. 

On  the  question  of  disputing  the  amount  paid,  the  authori- 
ties are  clear,  that  a company  can  be  estopped  from  denying 
that  shares,  are  fully  paid.  Thus  in  Burkinshaw  v.  Nicolls 
(1878),  3 App.  Oas.  1004,  a company  was  held  to  be  so  estopped 
as  against  a purchaser  of  the  shares  to  whom  a certificate  was 
issued.  In  In  re  Building  Estates  Brickfields  Co.,  Parhury’s  Case, 
[1896]  1 Ch.  100,  the  same  rule  was  applied  in  favour  of  an  orig- 
inal allottee  of  shares  allotted  at  the  nomination  of  one  W.,  to 
whom  the  company  had  agreed  to  issue  fully  paid  shares,  not  for 
cash.  And  in  Blumenthal  v.  Ford,  [1897]  AjC.  156,  the  same  was 
held  in  the  case  of  a lender  to  the  company  on  the  security  of  so- 
called  paid-up  shares.  Those  are  cases  of  regular  certificates  issu- 
ed with  the  approval  of  the  directors.  Here  this  certificate  is  regu- 
lar on  its  face,  and  I think  the  company  have  failed  to  shew  that 
it  was  irregular,  and  further,  I think  the  inference  is  that  the 
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directors,  if  not  assenting,  knew  of  wliat  had  been  done,  and  by 
their  silence  and  absence  from  the  trial  have  failed  to  disclaim  it. 

In  Shaiv  v.  Port  Philip  Gold  Mining  Co.  (1884),  13  Q.B.D. 
103,  the  company  was  held  liable,  though  the  shares  supposed  to 
exist  were  known  by  the  purchaser  to  be  bought  from  the  secre- 
tary, who  forged  the  director’s  signature  to  the  certificate,  which 
was  signed  also  by  himself  as  secretary,  and  to  which  he  wrongfully 
affixed  the  company’s  seal,  of  which  he  was  custodian.  Although 
the  transaction  was  with  himself,  he  was  considered  to  be  acting 
within  the  ordinary  scope  of  his  employment,  and  it  was  held 
that,  on  the  facts  of  that  case,  he  was  the  company’s  agent  to 
warrant  the  genuineness  of  the  certificate.  It  was  pointed  out 
that  it  would  be  impracticable  for  purchasers  to  see  that  each 
of  the  prescribed  formalities  was  complied  with.  A dividend 
cheque  signed  by  the  secretary  and  two  directors  had  issued  to 
the  purchaser,  but  the  fact  is  not  alluded  to  in  the  reasons  for 
judgment.  That  case  was  referred  lo  by  the  Lord  Chancellor 
and  Lord  Macnaghten  in  the  House  of  Lords,  as  possibly  sustain- 
able, in  liuben  v.  Great  Fingall  Consolidated,  [1906]  A.C. 
439,  affirming  the  judgments  in  [1904]  2 K.B.  712  (C.A.),  and 
[1904]  1 K.B.  650,  where  the  company  was  held  not  liable,  the 
secretary  having  forged  a transfer  from  a pretended  but  non- 
existent shareholder,  and  had,  as  secretary,  given  out,  in  exchange 
for  it,  a certificate  signed  by  himself  as  secretary,  and  on  which 
he  had  forged  the  signatures  of  two  directors,  and  to  which  he 
had  affixed  the  company’s  seal.  It  was  expressly  admitted 
that  the  company  did  not,  by  its  directors  or  otherwise,  authorise 
the  secretary  to  make,  seal,  or  issue  it.  The  Lord  'Chancellor 
said:  ‘'The  forged  certificate  is  a pure  nullity.  It  is  quite  true 
that  persons  dealing  with  limited  liability  companies  are  not 
bound  to  inquire  into  their  indoor  management,  and  will  not  be 
affected  by  irregularities  of  which  they  had  no  notice.  But  this 
doctrine,  which  is  well  established,  applies  only  to  irregularities 
that  otherwise  might  affect  a genuine  transaction.  It  cannot 
apply  to  a forgery.”  He  and  Lord  Macnaghten  and  Lord  Davey 
held  that  no  authority  to  make  a representation  or  warranty 
that  the  certificate  was  genuine  arose  from  the  mere  fact  that 
the  forger  held  the  office  of  secretary  and  was  a proper  person 
to  deliver  it.  Lord  James  of  Hereford  said:  “But  in  this  case 
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the  transferee  has  a safeguard  which  a company  has  not  . . . 

but  certainly  theoretically — do  not  know  whether  it  is  quite  the 
case  practically — the  transferee  has  a safeguard,  he  can  always 
apply  to  the  two  directors  whose  names  appear  on  the  certificate 
and  inquire  from  them  whether  those  signatures  are  valid  and 
'genuine  signatures  or  not.  If  the  answer  is  that  they  are  genu- 
ine, the  certificate  of  course  is  valid;  if  the  answer  is  ‘No,  I 
have  not  signed  that  certificate,’  then  he  is  aware  that  it  is  in- 
valid.” The  present  case  manifestly  is  entirely  different  from 
that  one.  The  vice-president  says  his  signature  is  genuine,  and 
does  not  say  it  is  invalid. 

There  are  cases  in  which  the  company  has  not  been  held  to 
a certificate  duly  issued  to  a bond  fide  purchaser  of  shares  under 
an  invalid  transfer  innocently  accepted  by  him,  but  in  such 
cases  either  the  prejudice  had  accrued  to  him  before  the  com- 
pany’s act,  or  that  which  made  the  certificate  untrue  was  some- 
thing which  occurred  outside  the  company,  something  which  it 
was  his  duty  to  see  to  and  know  for  himself,  and  not  the  com- 
pany’s duty  to  him,  and  as  to  which  he  was  in  fact  innocently 
misleading  the  company.  Of  such  are  Waterhouse  v.  London 
and  South  Western  B.W.  Co.  (1879),  41  L.T.R.  553,  and  Simm 
V.  Anglo-American  Telegraph  Co.,  5 Q.B.D.  188  (iC.A.)  ; Sheffield 
Corporation  v.  Barclay,  [1905]  A.lC.  392  : in  all  of  which  the  trans- 
fers were  forged.  But  in  the  present,  with  the  single  exception 
of  the  transfer  itself,  which  is  genuine,  all  the  facts  which  it  is 
alleged  make  the  certificate  untrue  are  matters  happening  within 
and  known  to  the  company,  and  not  to  the  plaintiff.  As  regards 
the  absence,  if  there  were  absence,  of  a formal  transfer  from 
Ostrom  to  the  plaintiff,  it  was  held  in  Cheltenham  and  Great 
Western  Union  B.W.  Co.  v.  Daniel  (1841),  2 Q.B.  281,  that  by 
estoppel  membership  existed,  though  the  defendant  was  neither 
a subscriber  nor  a transferee  by  deed,  as  required  by  statute. 
The  Court  considered  it  settled  that  difficulties  which  may  arise 
from  not  following  the  machinery  of  the  Act  may  be  got  over 
by  the  conduct  of  parties. 

The  absence  of  any  call  for  the  full  amount  of  the  shares 
does  not,  nor  does  any  question  as  to  the  right  to  accept  payment  ^ 
in  advance,  prevent  the  company  from  being  estopped.  Estop-  i 
pel  may  take  effect,  even  though  it  prevents  the  company  from  ' 
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denying  that  they  did  an  act  which  would  be  ultra  vires : Balkis 
Consolidated  Co.  v.  Tomkinson,  [1893]  A.C.  396,  per  Lord  Hers- 
chell,  L.C.,  at  p.  407,  and  Eul)en  v.  Great  Fingall  Consolidated, 
[1904]  2 K.B.  712  (C.A.),  per  Collins,  M.R.,  at  p.  725;  Wehh  v. 
Herne  Bay  Commissioners  (1870),  L.R.  5 Q.B.  642.  The  fact  of 
payment  in  full  being  in  advance  or  not,  or  of  calls  having  been 
made  or  not,  would  be  matters  only  known  inside  the  company, 
and  not  to  the  plaintiff. 
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Appeal  dismissed  with  costs;  Magee,  J.A.,  dissenting. 


[DIVISIONAL  COURT.] 


I9II 


Merritt  v.  City  of  Toronto. 


Feb.  28. 


^yater  and  Watercourses — Marsh  Lands — Passage  over  Adjacent  Layids — 
Access  to  Deep  W ater— Proprietary  Rights — Riparian  Rights — Ash- 
bridge’s  Bay. 

The  plaintiff  alleged  that  Ashbridge’s  Bay,  lying  south  of  the  City  of  To- 
ronto and  to  the  east  of  the  harbour,  was  a sheet  of  navigable  water, 
and  that  in  respect  of  his  lands  on  the  north  front  thereof,  he  had 
riparian  rights,  which  had  been  interfered  with  by  the  defendants  cut- 
ting a channel  and  forming  a oank  along  the  margin  of  their  property, 
south  of  the  plaintiff’s,  and  leaving  the  front  of  the  plaintiff’s  land 
separated  by  bank  and  channel  from  what  he  alleged  to  be  the  navigable 
water  to  the  south,  owned  bj^  the  defendants:  — 

Held,  that  the  whole  of  the  land  bounded  on  the  south  by  Ashbridge’s  Bay 
was  originally  and  is  now  marsh  or  morass;  and  the  law  governing  the 
plaintiff’s  case  was  that  pertaining  to  the  ownership  of  marsh  land. 
Beatty  v.  Davis  (1891),  20  O.R.  373,  distinguished. 

Tlie  plaintiff  had  no  license,  by  virtue  of  his  proprietary  rights,  to  pass 
over  the  land  of  the  defendants,  of  like  marshy  character,  to  reach 
deep  water;  and  he  had  no  riparian  rights. 

History  of  the  locus. 

An  appeal  by  the  plaintiff  from  the  judgment  of  Magee,  J., 
of  the  4th  June,  1910,  dismissing  the  action,  which  was  brought 
by  the  owner  of  certain  water  lots  on  Ashbridge’s  Bay,  in  the 
cit}"  of  Toronto,  for  a mandamus  to  compel  the  defendants  to 
amend  a plan  of  theirs  shewing  certain  work  they  intended  to  per- 
form, and  which,  in  pursuance  of  the  plan,  they  had  carried  out 
and  performed,  and  had  placed  obstructions,  it  was  alleged, 
which  had  deprived  the  plaintiff  of  his  riparian  rights,  without 
his  permission  or  consent,  and  to  compel  the  defendants  to  re- 
move the  obstructions  placed  in  front  of  his  lands,  and  for  an 
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injunction  to  restrain  the  defendants  from  performing  the  work 
in  such  a way  as  to  interfere  with  the  plaintiff’s  riparian  rights. 

February  13,  1911.  The  appeal  was  heard  before  a Divisional 
Court  composed  of  Boyd,  C.,  Riddell  and  Middleton,  JJ. 

Wallace  Neslntt,  K.C.,  and  H.  M.  Mowat,  K.C.,  for  the  plain- 
tiff. The  plaintiff  is  the  owner  of  the  lands  on  Ashb ridge ’s  Bay,  i 

and  has  a certificate  of  ownership  under  the  Land  Titles  Act,  j 

describing  the  lands  as  going  to  “the  water’s  edge.”  Ash- 
bridge’s  Bay  is  a sheet  of  navigable  water;  the  plaintiff  is 
entitled  to  riparian  rights  in  connection  with  his  lands;  the  j 

defendants  have  done  certain  work  south  of  and  beyond  the  j 

water’s  edge  in  the  waters  of  Ashbridge’s  Bay,  and  placed  cer-  | 

tain  obstructions  which  have  cut  off  access  to  the  main  sheet  f 

of  water,  and  so  deprived  the  plaintiff  of  his  riparian  rights.  On  |: 

the  question  of  riparian  rights,  see  Attorney-General  for  the  | 

Dominion  of  Canada  v.  Attorney s-General  for  the  Provinces  of  | 

Ontario,  Quebec,  and  Nova  Scotia,  [1898]  A.C.  700,  at  pp.  711 
and  712;  Attorney -General  for  British  Columbia  v.  Canadian 
Pacific  BAY.  Co.,  [1906]  A.C.  204;  Marshall  v.  Ulleswater  Steam 
Navigation  Co.  (1871),  L.R.  7 Q.B.  166;  Attorney-General  v. 
Earl  of  Lonsdale  (1868),  L.R.  7 Eq.  377 ; The  Queen  v.  Bobertson 
(1882),  6 S.C.R.  52.  On  the  question  of  navigability,  see  Farn- 
ham  on  Waters,  pp.  118  and  119;  Beatty  v.  Davis  (1891),  20 
O.R.  373;  Attorney -General  v.  Harrison  (1866),  12  Gr.  466;  The 
Queen  v.  Aleyers  (1853),  3 C.P.  305;  Grant  v.  Duke  of  Gordon 
(1871),  Mor.  Die.  12,  822,  cited  in  Orr  Ewing  v.  Colquhoun 
(1877),  2 App.  Cas.  839,  at  p.  872;  City  of  Grand  Bapids  v. 
Powers  (1891),  89  Mich.  94;  Lamprey  v.  State  of  Minnesota 
(1893),  52  Minn.  181;  Leconfield  v.  Lonsdale  (1870),  L.R.  5 
C.P.  657;  Aliles  v.  Bose  (1814),  5 Taunt,  705;  Gage  y.  Bates 
(1858) , 7 C.P.  116  ; Attorney-General  v.  Woods  (1871) , 108  Mas.s  . 
436.  As  to  the  extent  of  special  damage,  see  Drake  v.  Sault  Ste. 
Marie  Pidp  and  Paper  Co.  (1898),  25  A.R.  251;  Lamprey  v. 
State  of  Minnesota,  supra;  Lyon  v.  Fishmongers’  Co.  (1876),  1 
App.  Cas.  662;  Holman  v.  Green  (1881),  6 S.C.R.  707;  Hood 
V.  Toronto  Harbour  Commissioners  (1873),  34  U.C.R.  87.  j 

H.  L.  Drayton,  K.C.,  and  W.  Johnston,  for  the  defendants.  | 
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The  plaintiff  Ijad  no  riparian  rights  in  connection  with  his 
property,  which  consists  of  marsh  lands.  These  lands  do  not 
abut  on  any  navigable  waters.  Between  the  plaintiff’s  land  and 
navigable  water,  there  is  other  marsh  land  owned  by  the  defend- 
ants, which  the  plaintiff  had  no  right  to  traverse : Ratte  v.  Booth 
(1886),  11  O.R.  491;  The  Queen  v.  Meyers,  3 C.P.  305,  lat  p.  328. 

Neshitt,  in  reply. 


D.  C. 
1911 

Merritt 

V. 
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February  28.  Boyd,  C.  : — This  action  was  dismissed  by  my 
brother  Magee,  on  the  ground  that  the  plaintiff’s  property  was 
land,  and  not  water,  and  that  he  was  not  in  any  sense  a riparian 
proprietor.  My  brother  Middleton’s  research  has  demonstrated 
that  the  whole  neighbourhood  of  the  Innd  bounded  on  the  south 
by  what  is  now  called  Ashbridge’s  Bay  was  originally  marsh  or 
morass,  and  was  so  treated  by  the  Government  of  Canada.  The 
law  of  the  case  is  that  law  which  pertains  to  the  ownership  of 
marsh  land.  The  difference  between  this  case  and  Beatty  v. 
Davis,  20  O.R.  373,  is  that  this  place  is  marsh  or  swamp  land, 
with  some  intermingled  spaces  of  non-navigable  water,  and  the 
other  was  partly  marsh  and  partly  land  covered  by  water  prac- 
tically navigable.  The  plaintiff’s  land  is  now,  and  always  has 
been  within  historical  memory,  marsh  and  nothing  but  marsh. 
Between  the  plaintiff’s  land  and  the  artificial  channel  through 
which  he  seeks  access  as  riparian  owner,  there  is  land  of  a like 
marshy  character  owned  by  the  city,  and  to  get  to  that  deep 
water  so  made  he  must  pass  over  the  property  of  the  city.  That 
he  has  no  right  to  do  by  virtue  of  his  proprietary  rights,  and  as 
to  alleged  riparian  rights  he  has  none.  His  marsh  property  is 
thus  bounded  on  the  lake  side  by  another  marsh  property  over 
which  he  cannot  pass  indiscriminately  as  if  his  land  was  on  the 
water’s  edge.  The  Crown  had  the  right  to  deal  as  it  did  with 
this  marshy  land  by  treating  it  as  non-navigable  and  conveying 
part  to  the  predecessor  of  the  plaintiff  in  title  and  part  to  the 
city  in  front  of  what  is  owned  by  the  plaintiff ; Ross  v.  Village  of 
Portsmouth  (1866)  17  C.P.  195,  202. 

There  is  not  much  law  on  this  point  in  our  Courts  or  the  Eng- 
lish, but  the  matter  has  been  much  considered  in  the  Courts  of 
the  States  bordering  on  the  Great  Lakes.  And  an  interesting 
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series  of  cases  on  marsh  or  flat  lands  may  be  found  in  vol.  127  of 
the  Michigan  Reports:  Brown  v.  Parker  (1901),  127  Mich.  391; 
State  V.  Lake  St.  Clair  Fishing  and  Shooting  Club  (1901),  ib. 
580;  and  Baldwin  v.  Erie  Shooting  Club  (1901),  ib.  659. 

The  case  of  the  plaintiff  fails  in  fact  and  in  law,  and  the 
appeal  should  be  dismissed  with  costs. 


Riddell,  J.  : — I agree  in  the  result. 

Middleton,  J.  : — Toronto  Harbour  was  thus  described  by  J. 
Collins,  Deputy  Surveyor-Oeneral,  in  a report  to  Lord  Dor- 
chester (then  Governor-General)  in  1788:  “The  harbour  of 
Toronto  is  near  two  miles  in  length  from  the  entrance  on  the  west 
to  the  isthmus  between  it  and  a large  morass  on  the  eastward. 
The  breadth  of  the  entrance  is  about  half  a mile,  but  the  navig- 
able channel  for  vessels  is  only  about  500  yards,  having  from 
3 to  3Y2  fathoms  of  water.  The  north  or  main  shore,  the  whole 
length  of  the  harbour,  is  a clay  bank  from  12  to  20  feet  high, 
and  rising  gradually  behind  apparently  good  land  and  fit  for 
settlement.  The  water  is  rather  shoal  near  the  shore,  having  but 
one  fathom  in  depth  at  100  yards’  distance,  two  fathoms  at  200 
yards;  and,  when  I sounded  here,  the  waters  of  the  lake  w^ere 
very  high.  There  is  good  and  safe  anchorage  everywhere  wdthin 
the  harbour,  being  either  a soft  or  sandy  bottom.  The  south 
shore  is  composed  of  a great  number  of  sand-hills  and  ridges, 
intersected  with  swamps  and  small  creeks.  It  is  of  unequal 
breadth,  being  from  a quarter  of  a mile  wide  across  from 
the  harbour  to  the  lake,  and  runs  in  length  to  the  east  5 or  6 
miles.  Through  the  middle  of  the  isthmus  before  mentioned,  or 
rather  near  the  north  shore,  is  a channel  with  two  fathoms 
water,  and  in  the  morass  there  are  other  channels  from  one  to  two 
fathoms’  deep:”  Scadding,  Toronto  of  Old,  pp.  16,  17.  On  Hol- 
land’s map  of  Quebec  in  the  Crown  Lands  Office,  dated  1791, 
the  harbour  is  not  named,  but  the  peninsula  is  named  “Presqu’ 
Isle,  Toronto,  ’ ’ 

In  1793  the  name  of  the  harbour  was  changed  to  York  (by 
proclamation  of  the  26th  August),  the  village  till  then  known  as 
Toronto  was  also  called  York,  and  the  township  till  then  known  as 
Dublin  was  also  renamed  York. 
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A plan  was  put  in  at  the  trial  (exhibit  44)  shewing  the  situa- 
tion at  this  time.  The  long  sand-bar  known  originally  as  ‘‘The 
Peninsula”  serves  partially  to  enclose  what  are  now  known  as 
Toronto  Bay  and  Ashbridge’s  Bay.  The  main  shore  follows 
a course  almost  due  east  and  west,  and  this  sand-bar  runs  from 
near  the  shore  opposite  lots  5 and  6 in  the  broken  front,  in  a 
south-westerly  direction,  some  7 miles,  to  a point  opposite  lots  27 
and  28.  About  midway,  the  river  Don  flowing  from  the  north 
enters  this  bay.  Spits  of  sand  extend  from  the  north  and  south 
to  the  west  of  the  river  mouth  and  almost  meet.  These  separate 
the  harbour  proper  from  Ashbridge^s  Bay,  which  is  shewn  as  a 
swamp,  and  is  evidently  the  morass  of  Collins’s  description. 

Another  early  map,  possibly  Burchell’s  survey  of  1793  (see 
Scadding,  p.  508)  may  be  found  in  Robertson’s  Landmarks,  5th 
series,  p.  34,  which  shews  the  peninsula  connected  with  the 
main  shore  at  the  east. 

This  was  the  condition  of  affairs  when  the  Crown,  on  the  1st 
September,  1797,  patented  to  Christopher  Robinson  248  acres, 
being  lot  12  in  the  1st  concession,  York,  with  the  broken  front 
east  of  the  river  Don,  described  as  beginning  at  a post  in  the 
front  marked  12/13,  thence  north  16°  W.  125  chains,  thence 
north  7 x east  20  chains,  thence  north  16°  east  to  the  front,  and 
thence  west  along  the  front  to  the  place  of  beginning.  This  is 
not  a grant  to  the  water’s  edge,  but  to  the  “front,”  which 
means  to  the  border  of  the  morass,  swamp,  or  marsh — and  does 
not,  I think,  constitute  the  grantee  a riparian  proprietor. 

On  the  12th  July,  1847,  Earl  Cathcart  made  what  is  called  in 
the  evidence  the  “Cathcart  license” — a grant  to  the  City  of 
Toronto  of  a license  to  occupy  the  marsh  lying  to  the  eastward 
of  the  city  and  the  peninsula  which  forms  the  harbour  of'  the 
city. 

The  city  council,  desiring  to  obtain  from  the  Crown  a patent 
vesting  this  marsh  land  in  the  city  corporation,  applied  to  the 
Provincial  Government,  and  was  then  required  to  come  to  some 
agreement  with  the  owners  of  the  lands  fronting  upon  the 
marsh  as  to  the  true  boundary  of  their  lands.  The  Crown  re- 
fused to  grant  any  patent  in  the  vague  terms  of  the  Cathcart 
license.  Pursuant  to  this,  a power  of  attorney  was  executed  on 
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the  19th  July,  1877  (exhibit  23),  by  which  the  city  council  in- 
structed C.  Unwin,  P.L.S.,  on  its  behalf,  to  determine  the  north 
boundary  of  the  marsh  and  to  settle  all  disputes  with  the 
owners  of  adjoining  lands. 

On  the  23rd  October,  1877,  the  various  owners  executed  a 
document  (part  of  exhibit  15)  which  recites  that  it  is  ‘^desirable 
and  necessary  to  ascertain  and  determine  the  true  boundary  line 
between  the  broken  front  lots  in  the  1st  concession  from  the 
Bay  in  the  township  of  York,  now  in  the  city  of  Toronto,  and 
the  lands  lying  in  front  thereof,  and  generally  known  as  ‘the 
marsh,’  belonging  to  the  city  of  Toronto,”  and  that  the  city 
council  has  appointed  Unwin  to  survey  the  lands  and  define  the 
boundaries,  and  that,  “owing  to  the  difference  in  the  high  water 
line  or  mark  in  various  years  and  various  seasons,  disputes  and 
differences  exist  as  to  where  the  said  boundary  is,  and  it  is, 
therefore,  necessary,  to  some  extent,  that  the  same  should  be 
settled  by  agreement  and  arbitration.”  The  owners  then  agree 
and  consent  that  Unwin  shall  determine  and  settle  the  boundary 
between  their  lands  and  the  lands  of  the  city,  and  that  the 
boundary  so  settled  by  Unwin  shall  be  binding  upon  them  and 
their  assigns. 

Unwin  then  made  his  survey  and  established  the  Unwin  line, 
a line  south  of  the  present  north  margin  of  the  marsh.  This 
line  has  been  accepted  by  all  parties,  and  a patent  following 
the  description  was  issued  by  the  Provincial  Government  to 
Toronto  on  the  18th  May,  1880,  followed  by  a Dominion  patent 
of  the  10th  October,  1903.  The  Dominion  patent  recites  that 
the  lands  in  question  form  part  of  a harbour,  and,  not  being 
required  for  public  purposes,  are  sold  to  Toronto  for  $20. 

The  original  patent  gave  25  chains  from  Queen  street  to  the 
front  (=1,650  feet)  ; at  this  time  there  was  only  1,283  feet — a 
difference  of  367  feet — which  may  account  for  Unwin’s  line 
appearing  to  be  south  of  the  water  line  of  1877,  but  a glance  at 
the  map  shews  that  the  straight  lii  e surveyed  by  Unwin  was  a 
purely  conventional  boundary. 

In  1888  the  Crown  seems  to  have  come  to  the  conclusion  that 
there  was  some  land  between  the  broken  front  lots  and  the 
Unwin  line,  but  Mr.  McWilliams,  who  acted  for  the  city  in 
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1877-80,  and  who  in  1888  was  acting  for  the  land-owners,  took 
for  them  the  position  that  the  Unwin  line  was  the  boundary 
between  the  broken  front  lots  and  the  city  property  (see  letter 
of  the  31st  August,  1888,  part  of  exhibit  15). 

On  the  3rd  December,  1889,  the  plaintiff,  who  had  acquired  a 
small  piece  of  the  shore  down  to  the  ‘‘front,”  obtained  a pro- 
vincial patent  for  what  is  called  a water  lot  between  the  water’s 
edge  and  the  Unwin  line  in  front  of  his  lot. 

In  the  meantime,  the  marsh  had  become  a menace  to  public 
health.  The  Don  had  changed  its  course  and  emptied  into  the 
Toronto  Bay.  The  openings  in  the  shifting  and  ever-changing 
sand-bar  had  closed  along  the  Ashbridge’s  Bay  front,  and  the 
Dominion  Government  had  constructed,  as  part  of  its  works  for 
the  protection  of  Toronto  Harbour,  a breakwater  along  the 
line  of  the  narrow  spits  forming  the  western  boundary  of  Ash- 
bridge’s Bay.  Sewage  and  the  manure  and  refuse  from  the 
cattle  byres,  where  some  3,000  head  of  cattle  were  kept  and  fed 
upon  “slops”  from  the  Gooderham  & Worts  distillery,  were 
discharged  into  the  marsh,  and  its  condition  can  be  understood 
by  perusing  the  reports  of  the  health  officers  put  in  as  exhibits. 

An  action  was  taken  against  the  city  comjDlaining  of  this 
nuisance,  and  a scheme  to  remedy  an  intolerable  state  of  affairs 
was  adopted,  by  which  a channel  was  cut  through  the  marsh  and 
sand-bar,  100  feet  south  of  the  Unwin  line.  This  100  feet  was 
intended,  at  some  time  in  the  future,  to  be  used  as  a road,  and 
the  sand  and  soil  dredged  from  the  channel  have  been  placed 
upon  the  strip,  forming  a more  or  less  solid  bank  along  the 
margin  of  the  city  property,  and  leaving  the  shallow,  marshy 
front  of  the  plaintiff’s  lands  separated  in  this  way  by  bank  and 
channel  from  the  continuaticn  of  the  same  marsh  to  the  south. 

In  this  action  the  plaintiff  alleges  that  Ashbridge’s  Bay  is  a 
sheet  of  navigable  water,  and  that  the  plaintiff  has  riparian 
rights  which  have  been  interfered  with  by  this  action  of  the  city. 
There  is  no  doubt  that  at  all  times  there  has  been  water  of  some 
depth  in  some  parts  of  the  bay,  and  at  some  times  there  has  been 
a channel  through  the  bay  by  which  boats  of  small  draught  might 
pass  from  Toronto  Bay  through  this  bay  and  through  a channel 
in  the  sand-bar,  but  no  such  navigable  water  existed  near  the 
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bar by  natural  causes.  Nothing  that  has  been  done  by  the  city 
in  any  way  interferes  with  navigation,  and  there  never  was  any 
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navigation  or  possibility  of  navigation  so  far  as  the  plaintiff’s 
land  is  concerned. 

A boat  many  years  ago,  no  doubt,  took  some  firewood  to  a 
small  wharf  at  the  foot  of  Leslie  street,  but  this  was  not  at  or 
near  the  plaintiff’s  lands;  and,  quite  apart  from  the  works  in 
question,  this  traffic  ceased  years  ago. 

The  rights  of  the  parties  are,  I think,  the  rights  of  adjoining- 
proprietors.  No  question  of  riparian  or  water  rights  arises.  The 
agreement  made  in  1880  established  the  boundary  between  the 
land  patented  in  1797  and  the  marsh,  and  treated  the  owners  of 
the  broken  front  lots  and  the  city  as  the  owners  of  adjoining- 
lands. 

Each  parcel  was  wet,  marshy,  a bog  or  morass.  Each 

owner  may  reclaim  or  may  ditch  as  he  sees  fit,  but  neither  has 
any  right  over  the  lands  of  the  other.  This  swamp  was  not  such 
a body  of  water  as  either  has  the  right  to  have  maintained.  It  is, 
in  truth,  no  more  than  a wet  parcel  of  land  where  reeds  and 
rushes  grow,  upon  which  marsh  hay  is  cut,  and  this  must  be  re- 
garded as  land,  and  not  water. 

Appeal  dismissed  with  costs. 

1911 

[IN  CHAMBERS.] 
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Feb.  28. 

Public  Health  Act — Construction  of  sec.  72 — Ejusdem  Generis  Rule — Hox- 
ious  or  Offensive  Trade — “Such  as  may  Become  Offensive’* — Convic- 
tion— Jurisdiction  of  Magistrate — Evidence. 

A magistrate’s  conviction  cannot  be  quashed  on  the  ground  that  he  im- 
properly weighed  the  evidence,  but  may  be  quashed  on  the  ground  that 
there  was  no  evidence  to  give  him  Jurisdiction  to  convict. 

Regina  v.  Coulson  (1896),  27  O.R.  59,  followed. 

Upon  an  application  to  quash  a magistrate’s  conviction  of  the  defendants 
under  sec.  72  of  the  Public  Health  Act: — 

Held,  that  there  was  evidence  before  the  magistrate  sufficient,  if  believed, 
to  warrant  a finding  that  the  defendants’  trade  or  manufacture — heat- 
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ing  and  preparing  asphalt  and  other  paving  material — as  carried  on 
by  them,  was  both  noxious  and  otTensive,  l>ecause  there  was  evidence  that 
the  fumes  arising  from  the  heated  mixtures  used  by  the  defendants 
caused  the  air  in  the  neighbourhood  to  be  tainted  with  disagreeable 
odours  wliich  penetrated  the  houses  of  some  of  the  witnesses,  causing 
dLscomfort  and  annoyance  and  even  illness. 

Held,  also,  that  the  trade  or  manufacture  of  the  defendants,  not  being 
one  of  those  specially  prohibited  by  sec.  72,  was  embraced  within  the 
words,  ‘‘any  other  noxious  or  offensive  trade,  business  or  manufacture,  or 
such  as  may  become  offensive;”  for,  applying  the  doctrine  of  ejusdem 
generis,  the  defendants’  trade  or  manufacture  was  of  the  same  kind  as 
two  of  the  trades  mentioned  in  the  section,  namely,  “refining  of  coal  oil” 
and  “manufacturing  of  gas.” 

Held,  also,  that,  by  adding  to  sec.  72  the  words  (not  in  the  English  Act) 
“or  sucli  as  may  become  offensive,”  the  Legislature  was  seeking  to  avoid 
the  apj)Ii cation  of  the  ejusdem  generis  rule  to  the  case  of  any  trade,  busi- 
ness or  manufacture  which,  in  the  usual  and  necessary  course  of  its 
operations,  might  become  offensive,  and  as  to  which  no  other  specific 
provision  was  made  in  the  Act. 


^lotion  by  the  defendants  from  an  order  quashing  a convic- 
tion under  sec.  72  of  the  Public  Health  Act. 

February  17.  The  motion  was  heard  by  Teetzel,  J.,  in 
Chambers. 

E.  E.  A.  DuVeniet,  K.C.,  for  the  defendants. 

C.  J.  Holman,  K.C.,  for  the  prosecutor. 

February  28.  Teetzel,  J. : — The  defendants  were  convicted 
before  a Justice  of  the  Peace  for  having  unlawfully  established 
and  carried  on,  without  the  consent  of  the  municipal  council 
of  the  village  of  Eastview,  a certain  noxious  and  offensive  trade, 
business,  and  manufacture  in  that  village,  to  wit,  the  trade, 
business,  and  manufacture  of  heating  and  preparing  asphalt 
and  other  paving  material. 

The  conviction  is  .under  sec.  72  of  the  Public  Health  Act, 
R.S.O.  1897,  ch.  248,  which  enacts: — 

“72.  In  case  a person  establishes,  without  the  consent  of  the 
municipal  council  of  the  locality,  any  offensive  trade,  that  is  to 
say,  the  trade  of  blood  boiling,  or  bone  boiling,  or  refining  of  coal 
oil,  or  extracting  oil  from  fish,  or  storing  of  hides,  or  soap  boiling, 
or  tallow  melting,  or  tripe  boiling,  or  slaughtering  of  animals, 
or  manufacturing  of  gas,  or  any  other  noxious  or  offensive 
trade,  business  or  manufacture,  or  such  as  may  become  offen- 
sive, he  shall  be  liable  to  a penalty  not  exceeding  $250  in  respect 
of  the  establishment  thereof;  and  any  person  carrying  on  a 
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business  so  established  shall  be  liable  to  a penalty  not  exceeding 
$10  for  every  day  on  which,  after  notice  in  writing  by  the  local 
board,  or  an  officer  thereof,  to  desist,  the  offence  is  continued, 
whether  there  has  or  has  not  been  any  conviction  in  respect  of 
the  establishment  thereof.” 

The  defendants  move  to  quash  the  conviction,  on  the  ground 
that  upon  the  evidence  the  Justice  had  no  jurisdiction  to  con- 
vict: because  (1)  the  evidence  does  not  establish  that  the  trade 
was  noxious  or  offensive,  within  the  meaning  of  the  Act;  and 
(2),  even  if  the  trade  was  noxious  or  offensive,  it  does  not,  upon 
a proper  interpretation  of  sec.  72,  come  within  the  provisions 
of  that  section. 

Applying  to  the  word  “noxious”  its  plain,  ordinary  meaning, 
i.e.,  “hurtful,  harmful,  unwholesome,  or  causing  or  liable  to 
cause  hurt,  harm,  or  injury”  (Encyclopaedic  Dictionary),  I 
think  there  was  evidence  before  the  Justice  sufficient,  if  be- 
lieved, to  warrant  a finding  that  the  defendants’  trade,  as  car- 
ried on  by  them,  was  necessarily  both  noxious  and  offensive, 
because  there  was  evidence  chat  the  fumes  arising  from  the 
heated  mixtures  used  by  the  defendants  caused  the  air  in  the 
neighbourhood  to  be  tainted  with  disagreeable  odours  which 
penetrated  the  houses  of  some  of  the  witnesses,  thereby  not  only 
causing  discomfort  and  annoyance  to  the  occupants  but  render- 
ing some  of  them  ill. 

The  defendants  called  a number  of  witnesses  who,  if  believed, 
would  displace  the  case  made  by  the  prosecution,  but,  of  course, 
in  this  case,  the  conviction  cannot  be  quashed  on  the  ground 
that  the  Justice  improperly  weighed  the  evidence,  but  only  upon 
the  ground  that  there  was  no  evidence  to  give  him  jurisdiction 
to  convict. 

In  Regina  v.  Coulson  (1896),  27  O.R.  59,  at  p.  62,  Mr.  Just- 
ice Rose,  in  delivering  the  judgment  of  the  Divisional  Court, 
said:  “We  think  it  our  duty  to  look  at  the  evidence  taken  by 
the  magistrate  to  see  if  there  was  any  whatever  shewing  an  of- 
fence; if  none,  then  it  is  our  duty  (in  our  opinion)  to  quash 
the  conviction,  as  made  without  jurisdiction^  but  if  there  was 
any,  then  not  to  interfere,  as  it  is  not  our  province  to  review  the 
evidence  a«  on  an  appeal.” 
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Then,  assuming  the  trade  to  have  been  noxious  or  offensive, 
was  it  within  the  provisions  of  sec.  72? 

Mr.  DuVernet,  for  the  defendants,  argued  that  the  trade  in 
question  is  neither  one  of  those  specially  prohibited  by  that 
section,  nor,  applying  the  doctrine  of  ejusdem  generis,  can  it 
be  embraced  within  the  words  “any  other  noxious  or  offensive 
trade,  business  or  manufacture,  or  such  as  may  become  offen- 
sive. ’ ’ 

In  support  of  his  argument  he  cited,  among  other  cases, 
Kegina  v.  Play  ter  (1901),  1 O.L.R.  360,  in  which  the  learned 
Chancellor  held  that  sec.  72  does  not  apply  to  a house  or  hospital 
for  consumptive  patients,  for  not  only  is  it  excluded  under  the 
doctrine  of  ejusdem  generis,  but  also  by  virtue  of  the  legislative 
grouping  of  the  sections  of  the  Act,  the  said  sec.  72  being  under 
the  subdivision  dealing  with  nuisances,  while  infectious  diseases 
and  hospitals  are  dealt  with  in  a distinct  subdivision,  commence- 
ing  with  sec.  81. 

While,  in  the  case  referred  to,  it  is  clear  that  the  hospital  in 
question  was  not  ejusdem  generis  with  any  of  the  specific  trades 
set  forth  in  sec.  72,  it  is  by  no  means  so  clear,  in  this  case,  that 
the  defendants’  trade  is  not  ejusdem  generis  with  two  of  the 
trades  mentioned  in  sec.  72,  namely,  “refining  of  coal  oil”  and 
“manufacturing  of  gas.” 

In  both  of  these  trades,  bituminous  substances  are  exposed 
to  heat,  with  the  well-known  result  that  offensive  fumes  are 
given  off,  making  life  in  the  immediate  neighbourhood  very  dis- 
agreeable to  many  people. 

Now,  according  to  the  evidence,  the  defendants,  in  the  pro- 
cess of  manufacturing  their  paving  material,  used,  with  other 
substances,  an  admixture  of  Trinidad  Lake  asphalt  and  the  resi- 
duum resulting  in  the  process  of  refining  coal  oil,  and  both 
the  asphalt  and  the  residuum  are  bituminous  substances, 
and,  according  to  the  evidence,  they  are  both  exposed 
ill  the  process  of  manufacture  to  great  heat,  in  consequence 
of  which  the  fumes  complained  of  are  given  off  and  permeate 
the  atmosphere. 

One  of  the  witnesses  thus  described  the  process:  “They 
lireak  up  the  pitch”  (that  is,  the  asphalt)  “and  let  it  fall  down 
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in  a boiler.  They  put  oil  and  cement  into  it  after  the  pitch  is 
melted.  It  is  the  smoke  from  the  boilers  and  the  smoke  from  the 
fireplace  which  comes  up  from  the  stacks.  The  worst  smell  is 
when  they  mix  the  pitch  and  oil  together.”  Another  witness 
says : ‘ ' The  asphalt  with  residuum  oil  are  put  into  three  tanks 
over  a fire  and  melted,  the  tanks  being  covered  by  an  iron  lid. 
In  each  tank  there  is  a two-inch  escape  hole,  by  which  vapours 
escape  into  the  open  air,  and  some  vapours  may  escape  around 
the  edge  of  the  lid.” 

Now,  it  seems  to  me  that,  applying  the  doctrine  of  ejusdem 
generis,  these  facts  are  sufficient  to  identify  the  defendants’ 
trade  as  one  within  the  general  words  following  the  specific 
trades  of  ‘‘refining  of  coal  oil”  or  “manufacturing  of  gas,”  be- 
cause, as  before  stated,  in  both  these  trades  the  noxious  or  offen- 
sive character  of  the  trade  is  due  to  offensive  fumes  being  given 
oft'  as  the  result  of  applying  great  heat  to  bituminous  substances. 

It  is  to  be  observed,  however,  that  the  words  ‘ ‘ or  such  as  may 
become  offensive,”  which  appear  in  sec.  72,  do  not  appear  in 
the  English  Act,  under  which  a number  of  cases  cited  by  Mr. 
DuVernet  were  decided,  and  in  which  the  doctrine  of  ejusdem 
generis  was  strictly  applied. 

The  word  “such”  in  this  phrase,  I think,  is  intended  to 
qualify  “trade,  business  or  manufacture,”  and  therefore,  in  my 
opinion,  the  Legislature  intended  to  embrace  any  trade,  business 
or  manufacture  whatsoever,  whether  or  not  analogous  to  any  of 
those  previously  mentioned  as  noxious  or  offensive  trades,  which 
may  become  offensive,  unless  in  such  cases  as  the  carrying  on 
of  the  business  of  a hospital  for  consumptives  or  persons  suffer- 
ing from  other  infectious  diseases,  to  which  other  specific  pro- 
visions of  the  Act  are  applicable,  and  from  which  an  intention 
to  exclude  that  business  from  tbe  operation  of  sec.  72  is  manifest. 

As  pointed  out  by  Mr.  Justice  Hawkins  in  Hawke  v.  Dunn, 
[1897]  1 Q.B.  579,  at  p.  586,  the  rule  of  applying  the  doctrine 
of  ejusdem  generis  in  the  construction  of  statutes  ‘ ‘ must  be  con- 
trolled by  another  equally  general  one,  that  Acts  of  Parliament 
ought,  like  wills  or  other  documents,  to  be  construed  so  as  to 
carry  out  the  object  sougtit  to  be  accomplished  by  them,  so 
far  as  it  can  be  collected  from  the  language  employed.” 
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I am  of  opinion  in  this  case  that,  by  adding  these  words  to 
the  section,  the  Legislature  was  seeking  to  avoid  the  application 
of  the  ejusdem  generis  rule  to  the  case  of  any  trade,  business  or 
manufacture  which,  in  the  usual  and  necessary  course  of  its 
operations,  might  become  offensive,  and  as  to  which  no  other 
specific  provision  was  made  in  the  Act. 

The  motion  must,  therefore,  be  dismissed  with  costs. 

[Affirmed  by  a Divisional  Ck)urt  composed  of  Mulock,  C.J.ExD.,  Clute 
and  Riddell,  JJ.,  on  the  1st  May,  1911.] 


[DIVISIONAL  COURT.] 

Euclid  Avenue  Trusts  Co.  v.  Hohs. 


Husband  and  Wife — Mortgage  by  Wife  to  Secure  Advance  to  Husband — Ab- 
sence of  Independent  Advice — Undue  Influence — Onus — Evidence — Val- 
idity of  Mortgage — Foreign  Banking  Corporation — Authority  to  Take 
Security — License  to  Do  Business  in  Ontario — 63  Viet.  ch.  24  (0.) 

In  an  action  against  a married  woman  and  her  husband  upon  a mortgage 
made  by  her  to  the  plaintiff’s  as  security  for  a loan  made  by  the  plain- 
tiffs to  her  husband: — 

Held,  upon  the  evidence,  that  the  married  woman  defendant  had  failed 
to  shew  that  her  signature  to  the  mortgage-deed  was  obtained  by  undue 
inffuence  or  fraud;  and,  although  she  had  acted  without  independent 
advice,  that  alone  was  not  sufficient  to  relieve  her  from  liability  in 
respect  of  the  mortgage. 

Bank  of  Montreal  v.  Stuart,  [1911]  A.C.  120,  103  L.T.R.  641,  which  over- 
rules Cox  V.  Adams  (1904),  35  S.C.R.  393,  followed. 

Chaplin  cC-  Co.  v.  Brammall,  [1908]  1 K.B.  233,  and  Turnbull  d Co.  v. 
Duval,  [1902]  A.C.  429,  distinguished. 

Held,  also,  that  the  mortgage  to  the  plaintiffs,  a foreign  banking  corpor- 
ation, not  authorised  to  hold  securities  beyond  their  own  State,  while 
voidable,  was  not  void,  and  the  defendants  were  not  entitled  to  main- 
tain a defence  based  on  the  invalidity  of  the  mortgage. 

Held,  also,  that  the  mortgage  transaction  was  not  a carrying  on  of  the 
plaintiffs’  business  in  Ontario,  within  the  meaning  of  63  Viet.  ch.  24 
(0.)  ; and  so  the  defence  that  the  plaintiff  had  not  taken  out  a license 
under  that  statute  was  of  no  avail. 

Judgment  of  Muix)CK,  C.J.ExD.,  reversed. 

An  action  brought  by  the  plaintiffs,  as  mortgagees,  against 
Agnes  E.  Hohs  and  her  husband,  Edgar  Hohs,  to  recover  pos- 
session of  the  mortgaged  lands,  situated  in  the  city  of  Toronto. 

October  5 and  7,  1908.  The  action  w^as  tried  before  Mulock, 
C.J.Ex.D.,  without  a jury. 

M.  H.  Lndwig,  for  the  plaintiffs. 

F.  S.  Robertson,  for  the  defendants. 
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April  27,  1909.  Mulock,  C.J. : — ^The  plaintiffs  are  a com- 
pany incorporated  under  the  laws  of  the  State  of  Ohio,  one  of 
the  United  States  of  America,  and  are  empowered  to  carry  on 
business  in  that  State.  The  defendants  had  been  residing  in 
Toronto,  but  the  husband,  having  become  manager  of  a com- 
pany called  the  Cleveland  Colour  Company,  passed  much  of 
his  time  in  the  State  of  Ohio,  where  the  business  of  the  company 
was  carried  on.  He  had  arranged  to  purchase  from  one  Hatch 
his  interest  in  the  company,  and,  in  connection  with  such  pur- 
chase, desired  to  borrow  $4,000  from  the  plaintiffs.  Mrs.  Hohs 
owned  the  lands  in  question,  and  the  plaintiffs  agreed  to  advance 
to  Mr.  Hohs  $4,000  if  his  wife  would  give  collateral  security 
therefor  by  a mortgage  upon  her  property.  Her  husband  en- 
deavoured to  induce  her  to  do  so ; at  first  she  was  most  reluctant ; 
but  ultimately  yielded  to  her  husband’s  importunities,  and  upon 
the  23rd  March,  1905,  joined  with  him  in  signing  a promissory 
note  for  $4,000  in  favour  of  the  plaintiffs,  and  in  executing  a 
mortgage  on  the  lands  in  question  as  collateral  security  for  pay- 
ment of  the  note. 

The  plaintiffs  knew  that  the  money  was  being  borrowed  by 
the  husband  for  his  own  use,  and  that  his  wife  was  becoming 
surety  for  him.  After  these  papers  were  signed,  the  plaintiffs 
paid  to  Mr.  Hohs  the  full  amount  of  the  loan,  namely,  $4,000, 
and  sent  the  mortgage  to  Mr.  R.  F.  Segsworth,  a solicitor  prac- 
tising in  Toronto,  for  registration.  Later  on,  they  learned  from 
him  that  it  had  not  been  prepared  in  conformity  with  the  On- 
tario Registry  Act,  and  instructed  him  to  prepare  a new  mort- 
gage. This  he  did,  sending  it  to  Cleveland  for  execution.  In 
the  meantime  Mrs.  Hohs  and  her  husband  returned  to  Toronto. 
Mr.  Hohs  then  called  at  Mr.  Segsworth ’s  office  and  there  execu- 
ted the  mortgage,  which  he  had  in  the  meantime  obtained.  Sub- 
sequently Mrs.  Hohs  called  at  Mr.  Segsworth ’s  office,  at  her 
husband’s  request,  and,  in  Mr.  Segsworth ’s  presence,  also  execu- 
ted the  mortgage.  Throughout  this  mortgage  transaction  Mr. 
Segsworth  was  acting  as  solicitor  for  Mr.  Hohs  and  the  plaintiffs, 
but  not  for  Mrs.  Hohs,  and  she  had  no  independent  advice  be- 
fore becoming  a party  to  the  mortgage.  She  was  examined  be- 
fore me,  and  gave  her  evidence  frankly  and  honestly.  She  is  a 
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simple-minded,  trusting  woman,  with  no  business  experience, 
and,  unaided,  is  unable  to  form  a reasonably  sound  judgment  in 
regard  to  business  matters.  . 

The  following  is  an  extract  from  her  examination  for  dis- 
covery : — 

In  any  event,  after  you  came  back  to  Toronto,  you  con- 
sulted 3"Our  own  solicitor,  Mr.  Segsworth?  A.  Yes. 

And  you  told  him  what  you  were  doing,  giving  a mort- 
gage? A.  Yes. 

“Q.  And  you  told  him  to  draw  up  the  mortgage?  A.  Yes. 

“Q.  To  secure  $4,000?  A.  Yes. 

“Q.  You  told  him  you  had  given  a note  for  $4,000  to 
the  Euclid  Avenue  Trusts  Company,  and  you  wanted  to  give  a 
mortgage  on  your  property  in  East  Toronto  as  collateral  secur- 
ity ? A.  I do  not  know. 

“Q.  I read  to  you  a recital  from  the  mortgage  (reads  same) 
— so  that  Mr.  Segsworth,  your  solicitor,  must  have  been  told 
about  the  giving  of  the  note  before  he  could  have  drawn  that 
mortgage?  Do  you  remember  telling  him  about  it?  A.  No; 
i\Ir.  Hohs  saw  him;  I did  not  come  down  until  I came  down  to 
sign  it;  I did  not  have  anything  to  do  with  the  drawing  of  it; 
i\Ir.  Hohs  was  acting  all  the  time. 

“Q.  And  you  told  him  you  were  quite  willing  to  give  the 
mortgage  ? A.  Yes,  on  the  distinct  understanding  that  it  was 
merely  to  satisfy  this  finance  committee,  and  not  to  be  taken 
advantage  of  in  any  way. 

“Q.  Did  you  say  anything  to  your  solicitor  about  these  con- 
ditions? A.  I suppose  Mr.  Hohs  did  when  he  saw"  him;  I told 
you  I said  nothing  w"hatever;  I simply  w-ent  there  and  signed 
the  mortgage. 

‘‘Q.  And  said  nothing  at  all  about  it?  A.  Not  that  I can 
recollect;  I may  have  made  a passing  mention  of  it.” 

i\Ir.  Segsworth  w"as  examined  as  a wdtness,  and  swmre  that 
he  w'as  not  acting  for  Mrs.  Hohs,  and  that  he  gave  her  no  advice 
in  the  matter.  His  account  of  the  execution  of  the  mortgage  by 
her  is,  that  her  husband  executed  it  first  and  left  it  with  him 
(Mr.  Segsw"orth),  intimating  that  he  wmuld  send  Mrs.  Hohs  to 
execute  it,  and  that  Mrs.  Hohs  did  call  for  that  purpose,  and 
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not  for  advice  as  to  whether  or  not  it  was  prudent  for  her  to 
enter  into  the  transaction,  and  that  she  had  no  conversation  in 
fact  with  Mr.  Segsworth  as  to  the  wisdom  of  her  course. 

The  evidence  of  the  plaintiffs  shews  that  they  wrote  to  Mr. 
Segsworth  instructing  him  to  prepare  the  mortgage ; that  it  was 
prepared  by  him  without  consultation  with  either  Mr.  Hohs  or 
Mrs.  Hohs,  and  was  executed  by  Mrs.  Hohs  in  manner  above  re- 
ferred to,  not  as  the  result  of  deliberation  on  her  part,  or  con- 
sultation with  Mr.  Segsworth,  but  at  her  husband’s  instance. 

It  appears  that,  when  the  property  in  question  was  pur- 
chased, Mr.  Segsworth  had  acted  as  Mrs.  Hohs’s  solicitor;  and 
this  circumstance  doubtless  accounts  for  her  referring  to  Mr. 
Segsworth  as  her  solicitor.  But,  though  he  may  have  been  her 
solicitor  when  she  purchased  the  property,  he  was  not  her  soli- 
citor in  connection  with  the  mortgage  transaction.  The  plain- 
tiffs were  well  aware  of  this  fact,  as  their  correspondence  with 
Mr.  Segsworth  and  Mr.  Hohs  shews.  For  instance,  when  it 
came  to  the  payment  of  Mr.  Segsworth ’s  fees  in  the  matter — 
Mr.  Segsworth  having  sent  an  account  to  the  plaintiffs — ^they 
insisted  that,  as  Mr.  Segsworth  was  acting  for  Mr.  Hohs,  the 
latter  should  pay  Mr.  Segsworth ’s  costs,  and  this  Mr.  Hohs 
did.  When  Mr.  Hohs  himself  proposed  to  the  plaintiffs  to  obtain 
a mortgage  from  his  wife,  he  put  them  in  communication  with 
Mr.  Segsworth  as  his  solicitor,  not  as  Mrs.  Hohs’s  solicitor;  and, 
throughout,  the  plaintiffs  regarded  Mr.  Segsworth  as  acting  in 
Mr.  Hohs’s  interest  in  securing  the  execution  and  registration 
of  the  mortgage. 

But,  even  if  Mr.-  Segsworth  advised  Mrs.  Hohs — which  he 
swears  he  did  not — his  was  not  independent  advice,  for  he  was 
acting  for  the  husband.  On  this  state  of  facts,  the  case  falls 
within  the  principle  laid  down  in  Cox  v.  Adams  (1904),  35 
S.C.R.  393,  followed  in  Stuart  v.  Bank  of  Montreal  (1909), 
41  S.'C.R.  516.  The  wife  having  become  surety  for  her  husband 
without  having  had  independent  advice,  the  transaction  is  as- 
sumed to  have  been  brought  about  by  the  husband’s  undue  in- 
fluence, and  is,  therefore,  void;  and  this  action  must  be  dis- 
missed with  costs. 
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The  plaintiff's  appealed  from  the  judgment  of  Mulock^  C.J. 

February  6,  1911.  The  appeal  was  heard  by  a Divisional 
Court  composed  of  Teetzel,  Clute,  and  Sutherland^  JJ. 

M.  II.  Ludwig,  K.C.,  for  the  plaintiffs,  referred  to  the  judg- 
ment at  the  trial  of  iMulock,  C.J.,  and  argued  that  the  whole 
ease  was  open  except  as  to  the  legal  point,  on  which  the  trial 
Judge  held  that  it  fell  within  the  principle  of  Cox  v.  Adams, 
35  S.C.R.  393,  followed  in  Stuart  v.  Bank  of  Montreal,  41 
S.C.R.  516;  on  the  authority  of  which  cases  he  held  that  the 
wife,  having  become  surety  for  her  husband  without  having  in- 
dependent advice,  the  mortgage  given  by  her  was  void.  It  is 
submitted  on  behalf  of  the  appellants  that  the  effect  of  the  de- 
cision of  the  Privy  Council  in  Bank  of  Montreal  v.  Stuart, 
[1911]  A.C.  120,  is  to  declare  that  Cox  v.  Adams  is  no  longer 
the  law,  in  so  far  as  it  holds  that  no  transaction  between  husband 
and  wife  for  the  husband’s  benefit  can  be  upheld  unless  the  wife 
is  shewn  to  have  had  independent  advice.  The  onus  is,  there- 
fore, upon  the  defendants  to  establish  undue  influence.  [Counsel 
was  stopped  at  this  point.] 

E.  S.  Robertson,  for  the  defendants,  argued  that  Cox  v. 
Ada^ns  is  still  law,  and  that  the  comments  of  their  Lordships 
of  the  Privy  Council  upon  that  case  in  Bank  of  Montreal  v. 
Stuart  were  merely  obiter  and  not  necessary  to  the  decision 
of  the  questions  of  fact  upon  which  their  judgment  was  arrived 
at.  Apart  from  the  legal  question,  the  evidence  in  the  case 
sliewed  that  undue  influence  was  established.  [Teetzel,  J., 
thought  it  could  hardly  be  said  that  the  transaction  was  an 
“immoderate  and  irrational”  one  within  the  meaning  of  the 
decision  of  the  Privy  Council  in  Bank  of  Montreal  v.  Stuart, 
at  p.  137.]  The  case  comes  within  Boyse  v.  Rossborough  (1857),  6 
II.L.C.  2,  48,  which  is  referred  to  in  that  judgment,  at  p.  137.  I 
refer  also  to  Willis  v.  Ba7won,  [1902]  A.C.  271;  McMackm  v. 
Hibernian  Bank,  [1905]  1 I.R.  296,  which  is  a case  very  similar 
to  the  one  at  bar;  Chaplin  & Co.  v.  B^'ainmall,  [1908]  1 K.B. 
233;  Turnbull  & Co.  v.  Duval,  [1902]  A.C.  429.  The  plaintiffs 
are  a banking  corporation,  incorporated  under  a statute  of  the 
State  of  Ohio,  under  which  they  have  no  power  to  lend  on  lands 
in  Canada : 10  Cyn.  1135 ; and,  further,  they  are  not  entitled  to 
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D.  C.  do  business  in  Ontario,  as  they  have  not  taken  out  a license  under 
1911  63  Viet.  ch.  24,  secs.  6,  14. 

Euclid  Ludwig,  in  reply. 

Avenue 

Trusts 

Co.  March  1.  The  judgment  of  the  Court  was  delivered  by 

Hohs.  Clute,  J.  : — ^Appeal  from  the  judgment  of  Mulock,  C.J.,  who 

ohjtTj  within  the  principle  laid  down  in  Cox 

V.  Adams,  35  S.C.R.  393,  followed  in  Stuart  v.  Bank  of  Montreal, 
41  S.C.R.  516,  that,  “the  wife  having  become  surety  for  her  hus- 
band without  having  independent  advice,  the  transaction  is 
assumed  to  have  been  brought  about  by  the  husband’s  undue  in- 
fluence, and  is,  therefore,  void ; ’ ’ and  he  dismissed  the  plaintiffs  ’ 
action  with  costs. 

It  is  contended  on  behalf  of  the  plaintiffs  that  the  above  cases 
are  now  overruled  by  Bank  of  Montreal  v.  Stuart,  103  L.T.R. 
641.  To  this  the  defendant  Agnes  E.  Hohs  answers  that,  aside 
from  the  fact  that  she  did  not  have  independent  advice,  the 
evidence  shews  that  her  signature  to  the  mortgage  upon  which 
the  plaintiffs  sue  was  obtained  by  undue  influence  and  fraud. 

This  action  is  brought  for  possession  of  certain  lands  in  the 
city  of  Toronto,  upon  a mortgage  made  by  the  defendant  Agnes 
E.  Hohs,  to  secure  $4,000,  advanced  by  the  plaintiffs,  the  Euclid 
Avenue  Trusts  Company,  to  the  defendant  Edgar  J.  Hohs,  the 
husband  of  the  defendant  Agnes  E.  Hohs,  who  is  the  owner  of  the 
lands  in  question. 

The  facts  of  the  case  are  clearly  set  forth  in  the  judgment 
of  the  learned  Chief  Justice.  The  defendants  had  been  residing 
in  Toronto.  The  husband,  having  become  manager  of  a company 
called  the  Cleveland  Colour  Company,  arranged  to  purchase 
from  one  Hatch  his  interest  in  the  company,  and  for  that  pur- 
pose desired  to  borrow  from  the  plaintiffs  $4,000.  The  plain- 
tiffs agreed  to  advance  the  money  to  Hohs  if  his  wife  would  give 
collateral  security  therefor  by  mortgage  upon  her  property.  Her 
husband  endeavoured  to  induce  her  to  do  so ; at  first  she  was 
most  reluctant ; but  ultimately  yielded  to  her  husband ’s  impor- 
tunities; and,  upon  the  23rd  March,  1905,  joined  with  him  in 
signing  a promissory  note  for  $4,000  in  favour  of  the  plaintiffs, 
and  in  executing  a mortgage  on  the  lands  in  question  as  colla- 
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teral  security  for  the  payment  of  the  note.  The  learned  Chief 
Justice  further  finds  that  the  plaintiffs  knew  that  the  money  was 
being  borrowed  by  the  husband  for  his  own  use,  and  that  his 
wife  was  becoming  surety  for  him.  After  these  papers  were 
signed  in  Cleveland,  the  plaintiffs  paid  to  Hohs  the  full  amount 
of  the  loan,  and  sent  the  mortgage  to  Mr.  R.  P.  Segsworth,  a 
solicitor  practising  in  Toronto,  for  registration.  The  mortgage 
being  incapable  of  registration,  Mr.  Segsworth,  by  instructions 
from  the  plaintiffs,  prepared  a new  mortgage,  which  was  exe- 
cuted at  Mr.  Segsworth ’s  office  by  the  defendants.  Mr.  Segs- 
worth was  acting  throughout,  as  found  by  the  trial  Judge,  as 
solicitor  for  Hohs  and  the  plaintiffs,  and  not  for  Mrs.  Hohs; 
and  she  had  no  independent  advice. 

This  case  is  governed,  so  far  as  the  main  question  is  con- 
cerned, by  Bank  of  Montreal  v.  Stuart,  103  L.T.R.  641.  The 
effect  of  that  decision  is  to  overrule  the  law  as  laid  down  in 
Cox  V.  Adams.  Lord  Macnaghten,  who  pronounced  judgment, 
said:  ‘'Their  Lordships  do  not  think  that  the  doctrine  supposed 
to  be  laid  down  in  Cox  v.  Adams  can  be  supported,  and  in  fact 
no  attempt  to  support  it  was  made  by  the  learned  counsel  at  the 
Bar  who  appeared  for  Mrs. 'Stuart.  . . . Their  Lordships  accept 
the  law  as  laid  down  by  Parker,  V.-C.,  in  Nedhy  v.  Nedhy  (1852), 
5 De  G.  & Sm.  377,  to  the  effect  that  in  the  case  of  husband  and 
wife  the  burden  of  proving  undue  influence  lies  upon  those  who 
allege  it.  It  is  difficult  to  determine  in  any  case  the  point  at 
which  the  influence  of  one  mind  upon  another  amounts  to  undue 
influence.  It  is  especially  so  in  the  case  of  husband  and  wife, 
for,  as  Lord  Cranworth,  L.C.,  observed:  ‘The  relation  constitu- 
ted by  marriage  is  of  a nature  which  makes  it  as  difficult  to  in- 
quire as  it  would  be  impolitic  to  permit  inquiry  into  all  which 
may  liave  passed  in  the  intimate  union  of  affections  and  interests 
which  it  is  the  paramount  purpose  of  that  connection  to  cherish: 
Boyse  v.  Rosshorough,  6 H.L.C.  2,  at  p.  48.’  It  may  well  be 
argued  that  when  there  is  evidence  of  overpowering  influence 
and  the  transaction  lir ought  about  is  immoderate  and  irrational, 
as  it  was  in  the  present  case,  proof  of  undue  influence  is  com- 
plete. However  that  may  be,  it  seems  to  their  Lordships  that  in 
til  is  case  there  is  enough,  according  to  the  recognised  doctrine 
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of  courts  of  equity,  to  entitle  Mrs.  Stuart  to  relief.  Unfair 
advantage  of  Mrs.  Stuart’s  confidence  in  her  husband  was  ad-  ^ 
mitted  by  Mr.  Stuart,”  etc. 

Reference  is  made  to  Lord  Davey’s  judgment  in  Willis  v. 
Barron,  86  L.T.R.  805,  [1902]  A.C.  271,  where  he  said:  ‘At  is 
a sound  observation  that  a wife  usually  has  no  solicitor  of  her  ; 
own  apart  from  her  husband,  and  I think  that  she  is  primd  facie 
entitled  to  look  to  her  husband’s  solicitor — ^the  solicitor  of  her 
husband’s  family — for  advice  and  assistance  until  that  solicitor 
repudiates  the  obligation  to  give  such  advice,  and  requires  her  to 
consult  another  gentleman.” 

Applying  these  cases  to  the  question  of  undue  influence,  I 
am  unable  to  reach  the  conclusion  that  the  defendant  Agnes  E. 
Hohs  has  succeeded  in  proving  it.  The  lack  of  independent  ad- 
vice is  not  sufficient.  The  onus  is  upon  her  to  establish  the 
charge  of  undue  influence. 

After  a careful  review  of  the  evidence,  I do  not  think  that 
she  has  succeeded  in  doing  so. 

Her  husband,  for  some  time  prior  to  the  date  of  the  mort- 
gage, was  working  for  the  Cleveland  Colour  Company  as  ‘‘colour 
maker  and  superintendent.”  His  wife  and  family  were  living 
in  Toronto.  One  Hatch,  who  was  an  officer  in  the  company,  , 
and  held  $14,750  worth  of  stock,  offered  the  same  to  Hohs  for 
$7,000.  He  had  $3,000  in  cash.  The  $4,000  was  wanted  by  the 
husband  to  repay  a loan  of  $4,000  from  the  Lake  Shore  Banking  : 
and  Trust  Company.  The  plaintiff  company  refused  to  make 
the  loan  upon  the  stock,  but  required  the  wife  to  give  a second 
mortgage  upon  her  property  in  Toronto  as  collateral  security  to  | 

the  note  indorsed  by  her.  The  husband  asked  the  wife  to  give  | 

) 

the  mortgage,  which  she,  at  first,  refused  to  do.  Hatch  then  went  j 
with  the  husband,  and,  according  to  the  evidence,  told  her  that  1 
“it  was  a mere  matter  of  form,  and  that  the  thing  would  never 
be  acted  upon.  ’ ’ Bhe  was  not  satisfied  with  this  and  went  to  see 
Mr.  Nason,  the  plaintiffs’  solicitor,  who,  she  says,  told  her  the  j 
same  thing,  which  Mr.  Nason  denies.  Upon  this  point  there  is  |i 
no  finding  by  the  trial  Judge.  The  husband  says  that  she  did  I 
not  care  to  do  it  at  first,  but  finally  she  was  persuaded  to  do  so 
by  himself  and  Hatch.  He  further  says  that,  when  she  went  to 
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the  company’s  office,  they  told  her  that  they  did  not  intend  to 
look  to  her  personally  at  all;  that  the  security  they  had  was 
ample ; and  that  it  was  a mere  matter  of  form  with  regard  to  the 
signing  the  mortgage,  as  they  were  not  allowed  to  take  pro- 
perty outside  of  Ohio. 

This  evidence  as  to  the  effect  of  the  mortgage  was  objected 
to,  and  was  clearly  inadmissible  if  introduced  to  vary  the  terms 
of  the  mortgage.  It  was,  however,  admissible  as  evidence  of 
fraud  and  undue  influence ; and,  if  I were  able  to  give  full  effect 
to  it  as  the  moving  cause  which  induced  her  to  make  the  mort- 
gage, I think  it  would  go  far  to  prove  undue  influence.  But, 
after  reading  the  whole  evidence,  it  seems  to  me  more  probable 
that  the  wife  was  influenced  by  the  prospect  of  her  husband 
getting  a position  in  the  company  that  would  practically  give 
him  control  of  the  manufacturing  department.  He  was  a prac- 
tical man  himself ; the  wife  doubtless  had  confldence  in  his 
loiowledge  and  ability;  and  it  is  difficult  for  me  to  believe  that, 
when  the  plaintiffs  had  refused  to  make  the  advance  to  the  defen- 
dant Edgar  Hohs  without  the  mortgage,  they  at  the  same  time 
stated,  through  their  officers,  that  they  would  not  look  to  the 
wife  for  payment. 

As  there  is  no  finding  upon  this  point,  the  evidence  fails  to 
convince  me  that  the  defendant  Mrs.  Hohs  has  discharged  the 
onus  resting  upon  her  of  proving  that  she  was  induced  to  sign 
the  mortgage  by  undue  influence.  There  was  not  here  any 
“overpowering  influence,”  nor  was  the  transaction  “immoder- 
ate and  irrational,”  nor  do  I think  it  established  that  any  unfair 
advantage  was  taken  of  Mrs.  Hohs’s  confldence,  so  as  to  bring 
the  facts  within  Bank  of  Montreal  v.  Stuart. 

It  should  be  noticed  that,  while  the  decision  of  the  Supreme 
Court  was  confirmed  in  the  Stuart  case,  it  was  upon  distinctly 
otlier  grounds  than  given  in  the  Court  below. 

In  Chaplin  & Co.  v.  Brammall,  [1908]  1 K.B.  233,  the  wife, 
who  had  signed  a guarantee  upon  which  credit  was  given  to  the 
husband,  was  held  not  liable,  upon  the  ground  that  there  had  not 
been  sufficient  explanation  of  the  nature  of  the  document,  which 
she  did  not  understand  when  she  signed  it,  following  Bischoff’s 
Trustee  v.  Frank  (1903),  89  L.T.R.  188,  and  Turnbull  & Co.  v. 
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Duval,  [1902]  A.O.  429.  In  the  Turnbull  case,  Lord  Lindley 
said  (pp.  434,  435)  : '‘Whether  the  security  could  be 

upheld  if  the  only  ground  for  impeaching  it  was  that 

Mrs.  Duval  had  no  independent  advice  has  not  really 
to  be  determined.  Their  Lordships  are  not  prepared 

to  say  it  could  not.  But  there  is  an  additional  and  even 

stronger  ground  for  impeaching  it.  It  is,  in  their  Lordships’ 
opinion,  quite  clear  that  Mrs.  Duval  was  pressed  by  her  hus- 
band to  sign,  and  did  sign,  the  document,  which  was  very  differ- 
ent from  what  she  supposed  it  to  be,  and  a document  of  the  true 
nature  of  which  she  had  no  conception.  It  is  impossible  to  hold 
that  Campbell  or  Turnbull  & Co.  are  unaffected  by  such  pres- 
sure and  ignorance.  They  left  everything  to  Duval,  and  must 
abide  the  consequences.”  These  cases,  relied  on  by  the  defen- 
dants’ counsel,  are,  I think,  clearly  distinguishable  upon  the 
facts  from  the  present. 

A further  point  was  taken,  namely,  that  the  plaintiffs  were 
a banking  corporation,  and  were  not  authorised  to  take  security 
beyond  the  State ; and  the  mortgage  taken  was  therefore  void. 
Case  V.  Kelly  (1890),  133  U.S.  21,  was  relied  on,  and  gives  colour 
to  this  contention.  While  it  was  conceded  that  such  an  instrument 
would  be  voidable  and  not  void,  and  that  no  action  could  be 
brought  to  recover  the  land  until  office  found,  yet  the  Courts, 
upon  the  other  hand,  would  not  aid  the  plaintiff,  who  had  taken 
an  illegal  mortgage,  to  recover  possession.  In  Case  v.  Kelly, 
Mr.  Justice  Miller,  who  pronounced  the  judgment  of  the  Court, 
said:  “We  need  not  stop  here  to  inquire  whether  this  company 
can  hold  title  to  lands,  which  it  is  impliedly  forbidden  to  do 
by  its  charter,  because  the  case  before  us  is  not  oue  in  which  the 
title  to  the  lands  in  question  has  ever  been  vested  in  the  railroad 
company,  or  attempted  to  be  so  vested.  The  railroad  company 
is  plaintiff  in  this  action,  and  is  seeking  to  obtain  the  title  to 
such  lands.  It  has  no  authority  by  the  statute  to  receive  such 
title  and  to  own  such  lands,  and  the  question  here  is,  not  whether 
the  courts  would  deprive  it  of  such  lands  if  they  had  been  con- 
veyed to  it,  but  whether  they  will  aid  it  to  violate  the  law  and 
obtain  a title  which  it  has  no  power  to  hold.  We  think  the  ques- 
tions are  very  different  ones,  and  that  while  a court  might 
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hesitate  to  declare  the  title  to  lands  received  already,  and  in  the 
possession  and  ownership  of  the  company,  void  on  the  principle 
that  they  had  no  authority  to  take  such  lands,  it  is  very  clear 
that  it  will  not  make  itself  the  active  agent  in  behalf  of  the  com- 
pany in  violating  the  law  and  enabling  the  company  to  do  that 
which  the  law  forbids.” 

The  general  rule  as  to  the  power  of  a corporation  to  hold 
land  is  stated  in  10  Cyc.  1133  as  follows:  ‘‘The  limitations  im- 
posed by  the  principles  of  the  common  and  the  statute  law  upon 
the  power  of  corporations  to  hold  land,  as  elsewhere  explained 
in  this  'article,  are  greatly  modified  by  a principle  of  extensive 
application  now  to  be  considered,  which  is  that  although  a cor- 
poration may  be  disabled  or  forbidden  from  holding  land  at  all, 
or  from  holding  land  except  for  particular  purposes,  or  from 
holding  land  beyond  a prescribed  limit,  yet  if  it  does  hold  land 
in  the  face  of  such  disabilities  or  prohibitions,  its  title  will  be 
good  except  as  against  the  State  alone,  and  that  it  will  be 
deemed  to  have  a good  title  until  its  title  is  invalidated  in  a 
direct  proceeding  instituted  by  the  State  for  that  purpose.” 
On  p.  1135,  it  is  said:  “This  principle  has  no  application  where 
the  corporation  is  seeking  aid  of  a court  of  justice  to  enable  it 
to  acquire  lands  which  it  has  no  power  to  acquire  and  hold. 
Here  the  principle  is  that  a court  of  justice  will  not  aid  a cor- 
poration to  do  that  which  is  impliedly  forbidden  by  its  charter 
or  by  the  law.” 

It  will  be  observed  in  the  present  case  that  the  plaintiffs  do 
not  ask  to  have  their  title  perfected;  they  claim  to  have  a good 
title  as  against  all  persons  excepting  the  Crown  by  office  found; 
and  what  they  ask  is  possession. 

In  McDiarmid  v.  Hughes  (1888),  16  O.R.  570,  it  was  held 
that  a conveyance  of  lands  to  a corporation  not  empowered  by 
statute  to  hold  lands  is  voidable  only  and  not  void  under  the 
statutes  of  mortmain,  and  the  lands  can  be  forfeited  by  the 
Crown  only.  After  referring  to  the  statutes  of  mortmain,  7 
Edw.  I.,  St.  2,  ch.  1,  and  Statute  Westminster  2nd,  which  de- 
clared that  no  corporafion,  ecclesiastical  or  lay,  should  buy  or 
sell  or  in  any  way  take  land  by  gift,  lease,  or  otherwise,  under 
pain  of  forfeiture  of  the  same,  etc..  Armour,  C.J.,  says:  “It 
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seems  that  under  these  statutes  an  alienation  in  mortmain  is 
voidable  only,  and  not  void,  and  that  in  this  Province,  -where 
lands  are  held  in  free  and  common  socage,  the  lands  so  alienated 
can  only  be  forfeited  by  the  Crown,  and  that  only  after  office 
found.”  The  authorities  are  referred  to,  and  he  proceeds: 
‘'I  am  of  opinion,  therefore,  that  the  defendant  cannot  take 
advantages  of  the  statutes  of  mortmain  . . . ; but  that  the 

Crown  alone  can  take  advantage  of  them.” 

In  Ayers  v.  South  Australian  Baulking  Co.  (1871),  L.R.  3 P.C. 
548,  a banking  company  incorporated  by  charter,  which  contained 
a clause  declaring  that  it  should  not  be  lawful  for  the  company 
to  advance  money  on  the  security  of  merchandise,  advanced 
money  on  the  faith  of  receiving  as  security  a preferential  lien 
on  the  wool  of  an  ensuing  clip  to  be  shorn  from  the  sheep  of  the 
party  in  whose  favour  the  advances  were  made,  but  who  was  not 
in  the  actual  possession  of  the  sheep,  though  a part  owner  of 
the  sheep  and  the  agent  of  the  other  owners  for  whose  benefit 
the  advances  had  been  made.  Held,  in  an  action  of  trover  by 
the  company  on  such  agreement  giving  them  a preferable 
lien,  that  the  same  was  maintainable,  and  that  the  banking 
company  were  entitled  to  recover  for  the  value  of  the  wool  on 
such  preferential  lien.  Lord  Justice  Mellish,  who  pronounced  the 
opinion  of  the  Court,  says  in  reference  to  this  matter  (p.  559)  : 
“But  the  only  point  which  it  appears  to  their  Lordships  is  neces- 
sary to  be  determined  in  the  present  case  is  this,  that  whatever  ef- 
fect such  a clause  may  have,  it  does  not  prevent  property  passing, 
either  in  goods  or  in  lands,  under  a conveyance  or  instrument 
which  under  the  ordinary  circumstances  of  law  would  pass 
it  . . . Their  Lordships  are  of  opinion,  that  whatever  other 
effect  it  has,  it  cannot  have  the  effect  of  preventing  the  pro- 
perty passing.  If  that  were  otherwise,  the  consequences  might 
be  most  lamentable,  because  if  the  property  ffever  passed  to 
them,  they  could  not  themselves  convey  any  property  to  third 
persons.  Transactions  of  the  most  honest  description  might  be 
set  aside.  They  might  do  what  is  a very  common  thing,  make 
advances  and  take  bills  of  exchange  with  the  bills  of  lading  at- 
tached. If  it  is  to  be  said  that  the  property  in  the  goods  mention- 
ed in  the  bill  of  lading  does  not  pass  to  them,  then  any  purchaser 
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to  whom  they  might  sell  the  goods  under  the  bill  of  lading  would 
get  no  title,  and  the  original  o\vner  who  had  received  the  full 
proceeds  of  the  goods,  or  a large  advance  upon  them,  might  say, 
‘>Oh,  the  property  never  passed  to  the  South  Australian  Bank, 
and,  therefore,  it  never  passed  to  you.’  Mr.  Manisty  admitted 
that  he  could  find  no  authority  for  the  proposition,  that  any 
violation  of  such  a condition  of  a charter  would  prevent  the 
property  in  goods  passing  to  the  person  to  whom  an  instrument 
otherwise  valid  professed  to  pass  it,  and  their  Lordships  are  of 
opinion,  that  whatever  other  effect  the  violation  of  such  a con- 
dition may  have,  it  has  not  the  effect  of  preventing  the  pro- 
perty in  the  goods  passing,  or  of  preventing  an  action  of  trover 
being  maintained  if  there  is  a wrongful  conversion.” 

The  English  authorities  are  collected  in  Halsbury’s  Laws  of 
England,  vol.  8,  sec.  817,  as  to  the  effect  of  alienation  in  mort- 
main: ‘^An  alienation  in  mortmain  does  not  vest  the  estate  in 
the  Crown  or  the  mesne  lord.  It  gives  them  a right  to  enter, 
but  to  complete  their  title  entry  is  essential,  and  until  entry  the 
corporation  may  retain  the  land.  The  Crown  may  not  enter 
before  office  found.” 

This  O'hjection,  I think,  fails. 

A further  point  was  raised  under  63  Viet.  ch.  24,  secs.  6 and 
14  (0.),  upon  the  ground  that  the  plaintiffs  had  not  taken  out  a 
license  to  do  business  in  Canada. 

The  plaintiffs  did,  in  fact,  take  out  a license  subsequent  to 
the  mortgage,  and  after  action  brought.  I do  not,  however, 
think  that  the  point  is  well  taken,  as  what  was  done  here  was  not 
a carrying  on  of  their  business  within  the  meaning  of  the  statute. 
The  note  and  mortgage  had  been  prepared  in  Cleveland  and  the 
mortgage  sent  on  for  registration.  It  transpired  that  it  could 
not  be  registered  owing  to  lack  of  form,  and  a new  mortgage  was 
then  prepared  and  signed  by  the  defendants  for  the  purpose  of 
registration  and  by  way  of  confirmation  to  the  imperfect  instru- 
ment executed  at  Cleveland. 

The  judgment  for  the  defendants  should  be  set  aside,  and 
judgment  entered  for  the  plaintiffs,  with  costs  here  and  below. 
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[IN  CHAMBERS.] 


March  2, 


Re  Bolton  and  County  of  Wentworth. 


Contempt  of  Court — Disobedience  of  Mandatory  Order — County  Corpor- 
ation—Ereetion  of  House  of  Refuge — Motion  for — Attachment  of  County 
Councillors — Practice — Con.  Rules  853-85.5 — Service  of  Order  on  Coun- 
cillors— Necessity  for — Knowledge  of  Terms — Obedience  to  Order  after 
Motion  Launched — Remission  of  Fine  or  Punishment — Costs. 

A county  corporation  having  failed  to  obey  a mandatory  order  of  the 
Court  requiring  the  corporation  to  erect  a House  of  Refuge,  as  directed 
by  the  Ontario  statute  3 Edw.  VII.  ch.  38,  a motion  was  made,  by  the 
ratepayer  who  had  obtained  the  mandatory  order,  to  attach  certain  of  the 
county  councillors  for  contempt.  The  mandatory  order  had  been  served 
on  solicitors  who  accepted  service  for  the  county  corporation  and  the 
individual  councillors,  and  all  the  respondents  knew  of  the  terms  of  the 
order : — 

Held,  that  the  applicant’s  remedy  was  by  process  of  attachment  or  com- 
mittal, which  was  adequately  provided  for  by  Con.  Rules  853-855;  and, 
as  the  corporation  could  act  only  by  its  officers,  and  the  process  could 
not  issue  against  the  corporation  itself,  it  must  be  awarded  against 
the  individuals  who  were  to  do  the  act  required. 

Dem.orest  v.  Midland  R.W.  Co.  (1883),  10  P.R.  82,  followed. 

Held,  also,  that  personal  service  of  the  mandatory  order  upon  the  respond- 
ents was  not  necessary — knowledge  on  their  part  of  the  terms  of  the 
order  was  sufiioient. 

Ignited  Telephone  Co.  v.  Dale  (1884),  25  Ch.D.  778,  specially  referred  to. 
Semble,  that,  as  the  officers  of  the  corporation  knew  of  the  obligation  im- 
posed upon  it  by  the  mandatory  order,  and  had,  by  their  conduct,  actively 
brought  about  the  disobedience  of  the  corporation,  they  had  so  obstruct- 
ed the  administration  of  justice  as  to  be  guilty  of  contempt. 

Seaward  v.  Paterson,  [1897]  1 Ch.  545,  and  Stancomb  v.  Trowbridge  Ur- 
ban District  Council,  [1910]  2 Ch.  190,  specially  referred  to. 

And,  as  the  power  of  the  Court  was  invoked  to  punish  for  contempt,  the 
applicant  could  proceed  against  as  many  or  as  few  of  the  offenders  as 
he  chose. 

Held,  also,  that  the  jurisdiction  to  punish  for  contempt  should  be  sparingly 
exercised,  and  should,  in  this  case,  be  regarded  as  coercive  and  not 
punitive;  and,  the  due  exercise  of  the  corporate  function  having  been 
assured  since  the  motion  was  launched,  no  order  should  be  made  except 
for  payment  by  the  county  corporation  of  the  costs  of  the  application. 
Semble,  that,  if  obedience  had  not  been  yielded,  a fine  would  have  been  im- 
posed rather  than  attachment  or  committal. 

A MOTION  by  William  Bolton  for  an  order  for  attachment 
against  certain  councillors  of  the  County  of  Wentworth  for 
contempt  in  not  obeying  a mandatory  order  made  by  Meredith, 
C.J.C.P.,  on  the  18th  March,  1910,  by  which  it  was  directed 
that  the  ‘‘Corporation  of  the  County  of  Wentworth  and  the 
municipal  council  of  the  same  do  proceed  forthwith  and  com- 
plete without  delay  the  erection  of  a House  of  Refuge  for  the 
said  county,  pursuant  to  the  statute  in  such  cases  made  and 
provided,”  or  for  an  order  committing  the  said  councillors  to 
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the  common  gaol  for  their  said  contempt.  Upon  the  argument 
this  was  amended  by  adding  “or  for  such  further  or  other  order 
against  the  said  councillors  individually  or  the  said  corporation 
as  may  be  deemed  proper  in  the  premises.” 

November  4,  1910.  The  motion  was  heard  by  Middleton,  J., 
in  Chambers. 

Kirwan  Martin,  for  the  applicant. 

W.  A.  H.  Duff  and  W.  W.  Osborne,  for  certain  of  the  coun- 
cillors. 

J.  L.  Counsell,  for  the  county  corporation. 

March  2.  Middleton,  J.  : — ^Cause  was  shewn  to  the  motion 
by  counsel  for  several  of  the  councillors  and  for  the  county  cor- 
poration, and,  after  I had  expressed  my  views  upon  the  duty  of 
the  council  and  the  councillors,  judgment  was,  at  their  instance, 
reserved  to  allow  obedience  to  be  yielded  to  the  order,  and  the 
time  allowed  has  been  from  time  to  time  enlarged  to  permit  of 
compliance  wdth  the  order  and  the  statute  upon  Which  it  is  based, 
and  the  applicant  has  now  expressed  himself  as  satisfied  that 
the  county  corporation  has  taken  such  steps  as  indicate  an  in- 
tention to  discharge  the  duty  imposed  by  the  Legislature,  and 
the  material  before  me  satisfies  me  that  this  is  the  case.  This, 
liowever,  does  not  relieve  me  from  dealing  with  this  motion,  as 
the  delay  has  been  without  prejudice  to  the  position  taken  by 
tlie  respondents,  that  there  never  was  in  fact  any  contempt  or 
any  foundation  for  the  motion,  which,  according  to  their  view, 
is  entirely  misconceived. 

By  the  Municipal  Act,  1903,  sec.  524,  the  municipality  is 
given  power  to  establish  a House  of  Eefuge,  and  this  power 
is  undoubtedly  one  which  the  council  might  either  exercise  or 
refrain  from  exercising  as  it  might  see  fit.  The  council,  under 
it,  is  the  supreme  legislative  body. 

By  E.S.O.  1897,  ch.  312,  the  Province,  upon  compliance  with 
certain  requirelnents,  undertook  to  make  a grant  of  $4,000  in 
aid  of  the  local  municipality. 

By  3 Edw.  VII.  ch.  38,  the  corporation  of  every  county  was 
directed  to  erect,  before  the  1st  January,  1906,  a House  of 
Kefiige  for  the  reception  of  persons  committed  under  sec.  526  of 
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the  Municipal  Act,  i.e.,  the  indigent  poor,  vagrants,  etc.  By  this 
statute,  that  which  had  theretofore  been  optional  became  an  im- 
perative duty.  As  ancillary  to  this  statute,  power  was  given  to 
the  council,  by  4 Edw.  VII.  ch.  37,  sec.  4,  to  borrow  upon  deben- 
tures, without  the  assent  of  the  ratepayers,  $40,000  for  the  pur- 
pose in  question.  The  time  limited  by  3 Edw\  VII.  ch.  38  was 
extended  to  the  1st  January,  1910. 

Nothing  having  been  done  by  the  county  towards  the  dis- 
charge of  this  statutory  duty,  a motion  was  made  for  a manda- 
mus, resulting  in  the  order  of  the  18th  March,  1910,  already 
quoted. 

To  enable  the  county  to  obtain  a site  and  proceed  with  the 
building,  this  order  was  not  to  issue  for  three  months.  As  a 
term  of  this  delay,  the  solicitors  for  the  county  agreed  to  accept 
service  for  the  individual  councillors  as  well  as  the  county. 

On  the  23rd  June,  no  motion  having  been  made  for  further 
delay,  the  order  was  issued,  and  the  county  solicitors,  in  pur- 
suance of  their  undertaking,  accepted  service  for  both  the  county 
and  the  councillors.  It  is  not  denied  that  all  the  respondents 
knew  of  the  terms  of  the  order  pronounced. 

This  motion  was  launched  on  the  22nd  September,  1910,  and 
was  heard  on  the  4th  November,  1910.  At  that  time  obedience 
had  not  been  yielded  to  the  order,  and  counsel  for  the  individual 
respondents  sought  to  reargue  the  case  on  the  merits.  I declined 
to  permit  this.  So  long  as  un  order  of  the  Court  stands,  it  must 
be  obeyed,  and  cannot  be  ignored  with  impunity.  This  is  ele- 
mentary. Besides  this,  the  county  alone  could  be  heard  in  an- 
swer to  the  motion.  It  is  an  entity,  and,  appearing  before  the 
Courts,  can  have  only  one  voice  that  can  be  heard — it  must  speak 
by  its  counsel,  and  not  by  a chorus  more  or  less  discordant  of 
its  councillors.  Apart  from  this,  in  my  humble  opinion,  the 
order  is  very  clearly  right. 

When  I say  that  nothing  had  been  done  on  the  4th  November, 
I do  not  mean  that  the  order  had  been  treated  with  silent  con- 
tempt : of  discussion  there  had  been  more  than  enough,  but  of 
result  nothing.  No  building  had  been  erected;  no  site  had  been 
purchased  or  even  agreed  upon ; no  money  had  been  raised ; and 
the  question  of  raising  money  upon  debentures  had  been,  quite 
improperly,  submitted  to  the  ratepayers  and  defeated.  Plans 
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had  been  partially  prepared  and  discussed,  and  not  been  ap- 
proved by  the  inspector,  and  the  matter  was  dragging  in  a way 
that  indicated  that  the  council  had  failed  to  appreciate  that 
their  duty  was  to  proceed  with  diligence.  I think  that  no  good 
purpose  would  be  served  by  recounting  in  detail  all  that  had 
been  done.  I quite  acquit  all  the  members  of  the  council  of 
any  intention  to  act  improperly.  Yet  the  position  of  affairs 
quite  warranted  the  making  of  this  motion.  Has  the  appli- 
cant taken  the  right  course?  He  has  not  made  all  the  council- 
lors parties  to  this  motion,  and  justifies  this  course  by  saying 
that  he  is  satisfied  that  those  not  served  could  shew  that  they  had 
endeavoured  to  comply  with  the  order. 

The  proper  mode  of  enforcing  obedience  to  an  order  made 
against  a corporation  or  company,  is  not  free  from  difficulty. 

We  have  no  Rule  corresponding  with  the  English  Rule 
609,  which  provides  for  the  enforcement  of  a judgment  or 
order  against  a corporation,  when  wilfully  disobeyed,  by  seques- 
tration against  the  corporate  property  or  attachment  against 
the  officers  and  sequestration  against  their  property. 

A sequestration  is  only  authorised  under  our  Rules  when  a 
person  who  is  directed  to  do  an  act  other  than  to  pay  money 
neglects  or  refuses  to  obey  and  is  in  custody  under  an  attach- 
ment (Rules  856,  857),  and  when  a person  is  ordered  to  pay 
money  (not  a person  against  whom  a money  judgment  has  been 
recovered:  see  Hulbert  cfi  Croive  v.  Cathcart,  [1894]  1 Q.B.  244, 
and  London  and  Canadian  Loan  and  Agency  Co.  v.  Merritt 
(1882),  32  C.P.  375).  These  Rules  clearly  do  not  apply  to  a cor- 
poration. 

One  remedy  is,  1 think,  by  attachment  or  committal,  and 
this  is  adequately  provided  for  by  Con.  Rules  853-855. 

A judgment  requiring  a corporation  to  do  or  abstain  from 
doing  an  act,  is  an  injunction  that  must  be  obeyed  by  all  officers 
of  the  corporation.  The  corporation  can  act  only  through  its 
officers,  and,  when  the  corporation  is  required  to  act,  all  the 
officers  of  the  corporation  upon  whom  devolves  the  duty  of 
acting  as  and  for  the  corporation,  are,  in  substance  and  in 
effect,  called  upon  to  do  what  is  necessary  to  carry  the  decree 
of  the  Court  into  operation.  The  corporation  is  an  artificial 
creation,  yet  it  is  none  the  less  real.  It  is  a creation  of  the  law, 
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and  must  obey  and  not  defy  the  law.  Its  officers  and  agents 
must  each  and  all  do  his  and  their  part,  and  if,  knowing  the 
mandate  of  the  Court  and  their  duty  to  obey,  they  fail  to  dis- 
charge this  duty,  they  are  guilty  of  contempt. 

As  put  by  Wilson,  C.J.,  in  Demorest  v.  Midland  B.W.  Co. 
(1883),  10  P.R.  82,  85,  the  mandatory  order  is  good  when  ad- 
dressed to  the  corporation,  becanse  obedience  can  be  enforced 
by  the  process  of  the  Court,  and,  as  such  process  cannot  issue 
against  the  corporation  itself,  it  must  be  awarded  against  the 
individuals  who  are  to  do  the  act  required  as  the  agents  and 
officers  of  the  corporation. 

This  is  no  new  doctrine.  In  The  Queen  v.  Ledgard  (1841),  1 
Q.B.  616,  623,  Lord  Denman,  C.J.,  said  of  councillors  against 
whom  an  aftachment  was  sought,  and  who  objected  that  the  man- 
damus was  to  the  corporation  and  not  to  them:  ‘^They  represent 
the  corporation,  and  the  corporation  must  be  called  upon  to  do 
all  acts  necessary  for  the  performance  of  their  corporate  func- 
tions, fhough  the  duty  in  particular  cases  may  be  thrown  on 
some  sections  of  the  general  body.” 

Where  the  act  to  be  done  is  a ‘‘corporate  function,”  the 
mandamus  must  be  directed  to  the  corporation — when  the  duty 
appertains  to  the  officer  of  the  corporation  in  his  official  capacity, 
then  the  mandamus  must  be  to  the  officer  himself.  This  distinc- 
tion kept  in  mind  reconciles  the  cases. 

A mandamus  against  a corporation  is,  then,  a judgment  re- 
quiring the  officers  of  the  corporation  to  do  an  act,  within  Rule 
853,  so  as  to  render  them  liable  to  attachment  for  disobedience. 

Demorest  v.  Midland  B.W.  Co.  is  relied  upon  as  establishing 
that  an  attachment  cannot  be  granted  unless  the  mandamus  has 
been  served  upon  the  officers.  There  iS  here  an  order  for  substi- 
tutional service,  and,  as  it  is  admitted  that  all  had  knowledge  of 
the  order,  this  service  is,  I think,  sufficient. 

I am  not  prepared  to  accept  the  statement  that  service  is 
necessary.  In  the  Demorest  case,,  the  president  only  had  been 
served,  and  it  was  not  shewn  that  the  other  directors  had  any 
knowledge  of  the  writ.  The  King  v.  Edyvean  (1789),  3 T.R.  352, 
is  cited  as  the  leading  case.  There  the  statute  required  “public 
notice”  to  be  given,  and  this  was  given,  and,  upon  motion  for 
an  attachment  against  certain  inhabitants  to  whom  the  writ  had 
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been  addressed,  it  was  said  the  motion  would  be  well  answered 
if  the  party  against  whom  it  was  sought  could  shew  no  notice  of 
the  mandamus.  ’ ’ 

Formerly,  in  order  to  found  proceedings  for  contempt,  great 
strictness  in  proof  of  service  was  required,  but  it  is  now  well 
established  that  knowledge  is  all  that  is  necessary.  This  is  more 
consistent  with  reason  and  principle.  See,  for  example,  United 
Telephone  Co.  v.  Dale  (1884),  25  Ch.D.  778. 

Upon  another  line  of  cases,  the  same  general  conclusion 
would  have  been  reached.  The  officers  of  the  corporation  knew 
of  the  obligation  imposed  upon  the  corporation  by  the  manda- 
tory order  in  question;  they  have,  by  their  conduct,  not  only 
aided  and  abetted,  but  have  actively  brought  about,  the  diso- 
bedience of  the  corporation.  Seaward  v.  Paterson,  [1897]  1 
€h.  545,  and  Stancomb  v.  Trowbridge  Urban  District  Council, 
[1910]  2 Ch.  190,  shew  that  this  is  such  an  obstruction  to  the  due 
administration  of  justice  as  to  amount  to  contempt. 

The  jurisdiction  to  punish  for  contempt  is  one  that  should 
be  most  sparingly  exercised,  and  in  cases  such  as  this  should  be 
regarded  as  coercive  and  not  punitive,  and,  the  due  exercise  of 
the  corporate  function  being  now  assured,  no  further  order 
need  be  made  than  to  dispose  of  the  costs. 

In  any  case,  I would  not  have  awarded  either  attachment  or 
committal.  The  common  law  power  to  fine  would  be  the  more 
appropriate  remedy. 

As  the  power  of  the  Court  is  invoked  to  punish  for  contempt, 
the  applicant  can  proceed  against  as  many  or  as  few  of  the 
offenders  as  he  may  choose. 

With  regard  to  costs,  I think  the  proper  order  is  to  award 
costs  against  the  county  and  to  make  no  order  against  the  indi- 
viduals. I cannot,  on  this  motion,  deal  with  any  question  be- 
tween the  county  and  the  individual  councillors,  but,  as  between 
the  applicant  and  these,  there  will  be  no  order  as  to  costs  (but 
the  applicant  is  to  have  his  full  costs  against  the  corporation). 

This  order  is  now  made  upon  the  faith  of  the  undertaking 
given  by  counsel  that  the  erection  of  the  House  of  Refuge  will  be 
puslied  to  completion  without  delay,  and  is  without  prejudice 
to  any  substantive  motion  that  may  be  made  by  reason  of  any 
failure  to  comply  with  the  order  or  this  undertaking  hereafter. 
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— AePion  to  EstaMisTi — Jurisdiction  of  High  Court — Jurisdiction  of 
Surrogate  Courts — Declaratory  Judgment — Judicature  Act,  sec.  57(5) 
— Devolution  of  Estates  Act. 

The  High  Court  of  Justice  has  no  testamentary  jurisdiction,  save  that 
conferred  by  the  Surrogate  Courts  Act,  10  Edw.  VII.  ch.  31,  secs.  32 
and  33,  in  matters  commenced  in  a Surrogate  Court  and  transferred  to 
the  High  Court,  and  in  actions  to  set  aside  wills  in  which  jurisdiction 
is  conferred  by  sec.  38  of  the  Judicature  Act:  the  Court  also  has  the 
power  to  determine  the  title  to  land  possessed  by  the  Courts  of  equity 
and  law  upon  the  issue  devisavit  vel  non. 

History  of  the  legislation  and  review  of  the  authorities. 

An  action  brought  in  the  High  Court  to  establish  a lost  will,  and  to  have 
it  declared  that  the  executor  named  therein  was  entitled  to  probate,  was 
dismissed  because  the  Court  had  no  jurisdiction  in  the  premises. 

Apart  from  legislative  authority,  the  Court  has  no;  power  to  pronounce  a 
declaratory  judgment  unless  consequential  relief  is  asked  and  can  be 
given.  The  jurisdiction  conferred  by  48  Viet.  ch.  13,  sec.  5 
(now  R.S.O.  1897,  ch.  51,  sec.  57  (5)),  is  discretionary,  and  as  a mat- 
ter of  discretion  the  Court  adheres  to  the  former  practice,  and  in  general 
refuses  to  make  a merely  declaratory  judgment  where,  under  the  former 
practice,  it  would  not  have  been  granted.  The  High  Court,  under  the 
guise  of  a declaratory  decree,  must  not  usurp  the  jurisdiction  conferred 
by  the  Legislature  upon  another  tribunal. 

Quaere,  as  to  the  effect  of  the  Devolution  of  Estates  Act,  and  the  power 
conferred  upon  Surrogate  Courts  to  grant  administration  as  to  realty, 
upon  the  jurisdiction  of  the  High  Court  where  real  estate  is  involved. 


Action  to  establish  the  will  of  Andrew  Alexander,  deceased, 
and  to  have  it  declared  that  the  executor  named  therein  was 
entitled  to  probate.  The  action  was  beg^un  in  the  Hig'h  Court  of 
Justice. 

February  27.  The  action  was  tried  before  Middleton,  J., 
without  a jury,  at  Guelph. 

Hugh  Guthrie,  K.C.,  for  the  plaintiff. 

Frank  Denton,  K.C.,  for  the  defendants,  except  the  widow 
of  the  deceased. 

No  one  appeared  for  the  widow. 

) 

March  11.  Middleton,  J. : — The  will  of  which  probate  is 
sought  was  drawn  on  the  2nd  July,  1891,  by  Mr.  Donald 
Guthrie,  K.C.,  and  on  the  17th  May,  1892,  was  handed  by  him 
to  the  testator.  About  ten  years  ago,  Mr.  Mutrie,  the  executor 
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(plaintiff)  drew  a codicil,  and,  after  shewing  it  to  Mr.  Guthrie,  Middleton,  j. 
returned  it  to  the  testator.  I am  satisfied  that  both  will  and  1911 
codicil  were  duly  executed.  Mutrie 

The  testator  is  said  to  have  died  in  Manitoba  on  the  8th  ^ 

Alexander. 

September,  1909.  No  proof  of  adequate,  or  in  fact  of  any, 
search  for  the  will  has  been  given. 

The  defendants  to  this  action  are  the  testator’s  legitimate 
sons,  two  illegitimate  sons,  the  mother  of  the  latter — all  repre- 
sented by  counsel — and  the  testator’s  widow.  The  sons  and  the 
mother  of  the  illegitimate  children  are  interested  in  establishing 
the  will  under  which  they  take.  The  widow  is  excluded,  and,  as 
the  estate  consists  entirely  of  personalty,  is  interested  in  shew- 
ing an  intestacy.  She  made  default  in  pleading,  and  as  to  her 
the  pleadings  were  noted  as  closed. 

I was  asked  to  approve  of  consent  minutes  by  which  the  will 
would  be  declared  (as  proved  by  Mr.  Guthrie’s  memory),  and 
the  modification  made  by  the  codicil  (proved  by  both  Mr.  Guthrie 
and  Mr.  Mutrie),  which  dealt  solely  with  the  apportionment 
among  the  parties  before  me,  should  be,  by  their  consent,  dis- 
regarded. 

I declined  to  approve  of  this  settlement,  because  I did  not 
think  that  the  Court  had  any  jurisdiction  in  the  premises,  and 
because  I was  not  satisfied  that  the  will  had  been  lost,  or  that  it 
was  the  last  will.  It  may  have  been  destroyed  with  the  inten- 
tion of  revoking  it,  and  there  may  be  a later  will,  for  all  I know. 

I would  allow  further  evidence  if  I thought  I had  any 
jurisdiction. 

The  opinion  of  Lord  Chief  Baron  Gilbert  in  Murriot  v.  Mar- 
riot  (1725),  Gilb.  203,  contains  an  elaborate  review  of  the  his- 
tory of  the  jurisdiction  of  the  Courts  in  testamentary  matters 
I under  civil  law,  common  law,  and  by  the  law  of  England,  from 
' which  he  concludes  that  the  ecclesiastical  Court  is  the  only 
■ Court  that  has  the  jurisdiction  to  receive  wills  and  to  give  a 
1 sanction  to  them,  and  that  there  is  no  way  in  the  temporal  Courts 
I to  prove  a will  relating  to  chattels  save  by  the  probate  issued 
I by  the  ecclesiastical  Court,  and  that  the  probate  under  the  seal 
of  that  Court  was  conclusive  upon  all  temporal  Courts.  This 
! testamentary  jurisdiction  of  the  ecclesiastical  Court  was  con- 
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fined  to  personal  estate,  according  to  this  judgment.  Equity 
had  an  undoubted  jurisdiction  to  declare  a legatee  who  had 
obtained  a legacy  by  fraud  to  be  trustee  for  another — as  also 
to  declare  a trust  when  the  residue  of  a fund  bequeathed  to 
executors  was  not  disposed  of,  and  in  cases  where  the  legatee  had 
promised  to  hold  in  trust  for  another — this  jurisdiction,  it  is 
said,  not  being  any  infringement  upon  the  ecclesiastical  jurisdic- 
tion. 

In  Allen  v.  McPherson  (1845-7),  1 H.L.C.  191,  an  action  was 
brought  against  the  residuary  legatee  to  have  it  declared  that  he 
was  trustee  for  the  amount  of  a certain  legacy  which  had  been  re- 
voked by  a codicil  which,  it  was  said,  the  testator  had  been  in-,, 
duced  to  make  by  the  fraud  of  the  defendant,  who  had  undulyf 
influenced  the  testator  by  false  statements  concerning  the  plain- 
tiff’s  character.  The  codicil  had  been  admitted  to  probate  by 
the  ecclesiastical  Court,  and  a singular  difference  of  opinion  re- 
sulted. In  the  Lords,  the  Chancellor,  Lord  Cottenham,  and  the 
Master  of  the  Rolls,  Lord  Langdale,  who  thought  the  Court  had 
jurisdiction,  were  overborne  by  Lords  Lyndhurst,  Brougham, 
and  Campbell.  The  importance  of  the  case  lies  in  the  fact  that 
there  was  no  difference  of  opinion  upon  the  matter  now  in  dis- 
pute. Lord  Lyndhurst,  after  referring  to  certain  early  cases  in 
equity  in  which  it  had  been  held  that  fraud  in  obtaining  a will 
might  be  investigated  and  redressed,  in  a Court  of  equity,  said(p. 
210,  “That  doctrine  has  been  long  since  overruled” — accepting 
as  final  the  case  of  Kerrich  v.  Branshy  (1727),  7 Bro.  P.C.  437, 
holding  that  “a  will  cannot  be  set  aside  in  equity  for  fraud  or  ; 
imposition ; because  if  it  is  of  personal  estate  it  may  be  set  ; 
aside  in  the  ecclesiastical  Court;  and  if  of  real  estate,  it  may  i 
be  set  aside  at  law  upon  the  issue  devisavit  vel  non.”  The  Lord  i 
Chancellor  said  (1  H.L.C.  at  p.  216)  : “The  Court  of  Chancery  j 
has  nothing  to  do  with  a probate,  or  with  the  inquiry  whether  j 
a certain  paper  be  the  will  of  the  testator  or  not;  it  never  inter-  j 
feres  in  such  a matter.  In  those  early  cases  ...  it  did  m-  1 
terfere,  but  it  does  not  now  interfere  with  questions  which  are  i 
questions  solely  for  the  consideration  of  the  ecclesiastical  \ 


Since  then,  there  has  arisen  no  discussion  of  the  matter  in 
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England,  and  none  can  now  arise.  In  1857  the  Probate  Court 
was  created,  and  upon  the  passing  of  the  Judicature  Act  the 
jurisdiction  of  that  Court  was  vested  in  the  High  Court. 

Here,  the  course  cf  legislation  has  been  different. 

In  1793  (33  Geo.  III.  ch.  8),  a Court  of  Probate  was  estab- 
lished, with  Surrogates  in  the  different  districts. 

In  1858,  the  Court  of  Probate  was,  by  22  Viet.  ch.  93,  abol- 
ished, and  “ail  jurisdiction  and  authority  voluntary  and  con- 
tentious in  relation  to  matters  and  causes  testamentary,  and  in 
relation  to  the  granting  or  revoking  probate  of  wills  and  letters 
of  administration  of  the  effects  of  deceased  persons  having 
estate  or  effects  in  Upper  Canada,  and  all  matters  arising  out  of 
or  connected  with  the  grant  or  revocation  of  probate  or  admini- 
stration, shall  be  exercised  in  the  name  of  Her  Majesty,  in  the 
several  Surrogate  Courts  in  Upper  Canada;”  and  provision  is 
made  for  establishing  a Surrogate  Court  in  each  county. 

These  Surrogate  Courts  so  established  still  remain  and  still 
have  sole  jurisdiction  in  all  testamentary  matters. 

In  1849,  the  Court  of  Chancery,  originally  established  by 
7 Wm.  IV.  ch.  2,  was  reorganised;  and  by  12  Viet.  ch.  64,  sec. 
10,  it  was  enacted  that  the  Court  “shall  have  jurisdiction  to  try 
the  validity  of  last  wills  and  testaments,  whether  the  same  re- 
spect real  or  personal  estate,  and  to  pronounce  such  wills  and 
testaments  to  be  void  for  fraud  and  undue  influence  or  otherwise, 
in  the  same  manner  and  to  the  same  extent  as  the  said  Court 
has  now  jurisdiction  to  try  the  validity  of  deeds  and  other  in- 
struments.  ’ ’ 

This  enactment,  following  immediately  the  decision  of  the 
Lords  in  Allen  v.  McPherson,  was,  no  doubt,  intended  to  confer 
upon  the  Court  of  Chancery  a concurrent  jurisdiction  in  cases 
falling  within  it. 

In  Perrin  v.  Perrin  (1872),  19  Gr.  259,  it  was  contended 
that  the  wide  terms  of  the  Surrogate  Courts  Act,  above  quoted, 
by  implication  repealed  the  Act  of  1849,  conferring  this  limited 
testamentary  jurisdiction  upon  the  Court  of  Chancery.  This 
view  was  not  accepted,  and  Spragge,  C.,  held,  upon  demurrer, 
that  there  was  concurrent  jurisdiction  in  both  Courts. 

The  further  question  as  to  the  effect  of  a probate  in  the 
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Surrogate  Court  upon  the  jurisdiction  of  the  Count  of  Chancery 
was  raised,  and,  while  the  demurrer  was  overruled,  this  question 
was  left  in  some  doubt. 

In  Wilson  v.  Wilson  (1876),  24  Or.  377,  this  question  was 
again  raised,  and  the  jurisdiction  was  upheld. 

The  question  was  put  at  rest  by  an  amendment  to  the  statute 
in  the  revision  of  1877  (R.S.O.  1877,  ch.  40,  sec.  41),  by  the 
addition  of  the  words,  ‘'whether  probate  of  the  will  has  been 
granted  or  not;”  and  in  this  amended  form  the  section  is  now 
found  in  sec.  38  of  the  Ontario  Judicature  Act,  R.S.O.  1897, 
ch.  51. 

The  jurisdiction  of  Chancery  to  declare  the  title  to  lands 
passing  under  a will  is  undoubted;  and,  as  the  ecclesiastical 
Courts  had  no  jurisdiction  save  as  to  personalty,  there  was  no 
conflict. 

The  history  of  this  jurisdiction  is  found  in  Vice-Chancellor 
Sir  W.  Page  Wood’s  elaborate  judgment  in  Boyse  v.  Bosshor- 
ough  (1853),  Kay  71,  affirmed  (1854),  3 De  G.  M.  & G.  817, 
(1856),  6 H.L.C.  2.  See  also  the  judgment  of  Sir  G.  Jessel  in 
Sugden  v.  Lord  St.  Leonards  (1876),  1 P.D.  154,  at  pp.  236 
et  seq. 

The  only  case  conflicting  with  this  is  Dickson  v.  Monteith 
(1887),  14  O.R.  719.  An  action  was  brought  to  declare  a will 
valid.  It  does  not  appear  whether  the  will  related  to  realty. 
The  decree  sought  was  made  and  affirmed  by  a Divisional  Court, 
no  question  of  jurisdiction  being  raised.  The  Surrogate  Judge 
declined  to  grant  probate,  and  on  a motion  for  a mandamus 
Proudfoot,  J.,  said:  “In  this  case  the  Divisional  Court  has 
affirmed  the  judgment,  and  I have  no  jurisdiction  to  question 
it,  even  if  inclined  to  do  so.  The  jurisdiction  of  the  Court  seems 
to  me  quite  clear,  and  I see  no  reason  to  alter  or  modify  what  I 
said  in  Wilson  v.  Wilson.’^  What  was  said  in  Wilson  v.  Wilson, 
24  Gr.  at  pp.  393-4,  was  that,  while  Allen  v.  McPherson  had 
determined  that  the  Court  of  Chancery  had  no  power  to  try  the 
validity  of  a will  of  which  probate  had  been  granted,  “the  Court 
of  Chancery  had  a well  known  jurisdiction  to  establish  a will 
of  real  estate.”  This  shews  that  the  learned  Judge 
did  not  intend  to  determine  anything  opposed  to  what  I have 
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said,  and  also  indicates  that  in  Dickson  v.  Monteith  the  title  to 
real  estate  must  have  been  involved. 

I,  therefore,  conclude  that  the  High  Court  has  no  testament- 
ary jurisdiction,  save  that  conferred  by  the  Surrogate  Courts 
Act,  10  Edw.  YII.  ch.  31,  secs.  32  and  33,  in  matters  commenced 
in  the  Surrogate  Court  and  transferred  to  the  High  Court,  and 
in  actions  to  set  aside  wills  in  which  jurisdiction  is  conferred 
by  sec.  38  of  the  Judicature  Act.  The  Court  also  has  the  power 
to  determine  the  title  to  land  possessed  by  the  Courts  of  equity 
and  law  upon  the  issue  devisavit  vel  non. 

Then  it  is  said  that  the  plaintiff  may  have  a declaratory 
decree,  and  having  this  his  course  in  the  Surrogate  Court  will 
be  made  easy. 

Apart  from  legislative  authority,  the  Court  has  no  power 
to  pronounce  a declaratory  decree  unless  consequential  relief  is 
asked  and  can  be  given.  By  Chancery  Order  538  the  Court  was 
empowered  to  pronounce  a declaratory  decree  when  no  conse- 
quential relief  was  asked.  This,  it  was  held,  only  enabled  the 
Court  so  to  do  when  upon  the  facts  the  plaintiff  might  have 
obtained  consequential  relief  had  he  chosen  to  ask  it.  The 

statute  48  Viet.  ch.  13,  sec.  5 (now  R.S.O.  1897,  ch.  51,  sec. 

57(5),  enables  the  Court  to  grant  a declaratory  decree 
when  no  relief  can  be  asked.  The  jurisdiction  thus  con- 
ferred is  discretionary,  and  as  a matter  of  discretion  the 

Court  adheres  to  the  former  practice,  and  in  general 

refuses  to  make  a merely  declaratory  judgment  where,  under  the 
former  practice,  it  would  not  have  been  granted:  Bunnell  v. 
Gordon  (1890),  20  O.R.  281;  Barraclough  v.  Brown,  ^[1897] 
A.C.  615;  Stewart  v.  Guihord  (1903),  6 O.L.R.  262;  Toronto 
I\.W.  Co.  V.  City  of  Toronto  (1906),  13  O.L.R.  532.  As  it  is 
said,  the  Court  will  not  grant  a declaratory  decree  ‘'in  the  air:’’ 
Attorney-General  v.  Scott,  [1905]  2 K.B.  160;  North  Eastern 
Marine  Engineering  Co.  v.  Leeds  Forge  Co.,  [1906]  2 Ch.  498. 

But  a far  more  serious  difficulty  in  the  plaintiff’s  way  is 
this.  The  High  Court,  under  the  guise  of  a declaratory  decree, 
must  not  usurp  the  jurisdiction  conferred  by  the  Legislature 
^upon  another  tribunal:  Grand  Junction  Waterworks  Co.  v. 
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Hampton  Urban  District  Council,  [1898]  2 Ch.  331;  Attorney- 
General  V.  Cameron  (1899),  26  A.R.  103;  Barraclough  v. 
Brown,  supra. 

In  this  view,  the  merits  of  the  case  need  not  be  discussed. 
The  parties  may  refer  to  Bessey  v.  Bostwick  (1867),  13  Or.  279, 
as  well  as  to  Bug  den  v.  Lord  St.  Leonards,  supra,  as  to  what  is 
necessary  when  a lost  will  is  propounded. 

I have  not  considered  what  effect,  if  any,  the  Devolution  of 
Estates  Act,  and  the  power  conferred  upon  the  Surrogate  Courts 
to  grant  administration  as  to  realty,  have  upon  the  jurisdiction 
of  the  High  Court  where  real  estate  is  involved. 

Action  dismissed  without  costs. 


[DIVISIONAL  COURT.] 

Pelee  Island  Navigation  Co.  v.  Doty  Engine  Works  Co. 


Contract — Manufacture  of  Specific  Article — Undertaking  to  Deliver  by 
Named  Day — Delay  thereafter — Per  Diem  Payment  for — Penalty  or 
Liquidated  Damages — Construction  of  Clause — Surrounding  Circum- 
stances— Alteration  in  Draft — Solicitor’s  Advice — “Excusing  Term” — 
Exclusion  from  Contract. 

By  a contract  in  writing,  made  on  the  6th  December,  1909,  the  defendants 
agreed,  for  the  sum  of  $2,700,  to  supply  the  plaintiffs  with  a boiler,  to 
be  delivered  not  later  than  the  1st  March,  1910,  failing  which  the  defen- 
dants agreed  to  pay  the  plaintiffs  “$25  for  each  and  every  working  day 
after  the  above  date  as  and  for  liquidated  damages  and  not  as  a penalty.” 
The  boiler  was  not  delivered  within  the  stipulated  period,  and  this  action 
was  brought  to  recover  $25  for  each  day’s  default.  The  evidence  shewed 
that  the  contract,  as  drafted,  read  “to  pay  a penalty  of  $25  a day,” 
and  that  it  was  altered  as  above,  and  the  alteration  assented  to,  before 
execution,  upon  the  advice  of  a solicitor,  who  explained  to  the  parties 
the  meaning  and  effect  of  the  words: — 

Held,  that  the  sum  named  was  to  be  deemed  a pre-assessment  of  the 
damages  in  case  of  a breach,  and  not  a penalty. 

Review  of  the  authorities. 

Judgment  of  Clute,  J.,  reversed. 

At  the  top  of  the  sheet  of  letter  paper  upon  which  the  contract  was  written, 
the  name  of  the  defendants,  their  place  of  business,  and  the  nature  of 
their  business  were  set  forth  in  large  type.  Beneath,  in  small  type, 
were  the  words:  “Quotations  subject  to  change  without  notice;  all  agree- 
ments contingent  upon  strikes,  accidents  or  delays  of  carriers  or  other 
delays  unavoidable  or  beyond  our  control.”  These  words  were  not  read 
over  to  the  plaintiffs,  not  Avas  their  attention  called  to  them,  nor  did 
they  know  that  the  Avords  were  on  the  paper  when  they  signed  the 
contract : — 

Held,  that  the  words  did  not  form  part  of  the  contract. 

Judgment  of  Clute,  J.,  upon  this  branch  of  the  case,  affirmed. 
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Appeal  by  the  plaintiffs  and  cross-appeal  by  the  defendants 
from  the  judgment  of  Clute,  J.,  at  the  trial. 

The  parties  entered  into  a contract  whereby  the  defendants 
agreed,  for  the  sum  of  $2,700,  to  supply  the  plaintiffs  with  a 
new  boiler  for  a steamboat  owned  by  the  latter.  The  boiler  was 
to  be  delivered  not  later  than  the  1st  March,  1910,  failing  which 
the  defendants  agreed  to  pay  the  plaintiffs  ‘b$25  for  each  and 
every  working  day  after  the  above  date  as  and  for  liquidated 
damages  and  not  as  a penalty.’’ 

The  boiler  was  not  delivered  within  the  stipulated  period, 
and  this  action  was  brought  to  recover  $25  for  each  day’s  default. 
The  defendants  alleged  that  the  contract  contained  a term 
whereby  they  were  entitled  to  be  excused  for  the  delay  com- 
plained of,  and  also  set  up  that  the  sum  of  $25  was  a penal  sum 
only,  and  that  the  plaintiffs  had  sustained  no  damage. 

The  trial  Judge  held  that  the  alleged  excusing  term  formed 
no  part  of  the  contract,  and,  if  it  did,  that  the  defendants  were 
not  relieved  from  performing  the  same  within  the  time  agreed 
upon.  lie  also  held  that  the  per  diem  sum  of  $25  was  a penalty, 
and  ordered  a reference  to  ascertain  the  damages. 

The  plaintiffs  appealed  on  the  ground  that  the  per  diem  sum 
of  $25  per  day  was  liquidated  damages;  and  the  defendants 
appealed  on  the  grounds  that  they  were  entitled  to  the  benefit 
of  the  alleged  ‘‘excusing  term,”  and  also  that  no  damage  in 
fact  was  sustained. 

February  7.  The  appeals  were  heard  by  a Divisional  Court 
composed  of  Mulock,  .C.J.Ex.D.,  Teetzel  and  Sutherland,  JJ. 

W.  Proudfoot,  K.C.,  for  the  defendants.  The  defendants  are 
entitled  to  the  benefit  of  the  “excusing  term,”  which  appears 
printed  at  the  top  of  the  sheet  of  letter  paper  containing  the 
contract  between  the  parties,  below  the  date,  and  which  should 
be  given  effect  to  as  part  of  the  contract.  The  plaintiffs’  solici- 
tor perused  the  contract,  and  made  certain  changes  in  it  before 
it  was  signed  by  his  clients,  who  must,  therefore,  be  considered 
to  have  accepted  it  as  containing  the  clause  in  question.  [Teet- 
zel, J.,  thought  the  initial  negligence  was  on  the  part  of  the 
defendants  in  omitting  to  read  this  clause  over  to  the  plaintiffs. 
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especially  when  it  was  inserted  in  such  a place  that  their  atten- 
tion was  not  directed  to  it.]  It  was  the  duty  of  the  plaintiffs’ 
solicitor  to  observe  this  clause,  and  his  failure  to  object  to  it 
binds  his  clients.  Upon  the  evidence,  the  delay  was  caused  by  the 
plaintiffs,  and  the  defendants  are  not  responsible  for  it : Holme 
V.  Guppy  (1838),  3 M.  & W.  387.  The  other  question  in  the 
case,  which  is  the  subject  of  the  plaintiffs’  appeal,  would  be  dealt 
with  in  reply.  The  defendants  would  have  been  willing  to  accept 
a reference  as  to  damages,  as  directed  by  the  trial  Judge. 


A.  H.  Clarke,  K.C.,  for  the  plaintiffs.  The  judgment  ap- 
pealed from  is  wrong  in  holding  that  the  $25  per  day  was  a 
penalty.  In  this  case  the  matter  of  time  was  of  the  greatest 
importance,  and  was  of  the  essence  of  the  contract.  The  sum 
at  first  discussed  was  $50  per  day,  and  this  was  afterwards  re- 
duced to  $25.  The  parties  agreed,  at  the  time  the  contract  was 
made,  that  this  sum  should  be  paid  as  liquidated  damages,  and  it 
must  be  construed  strictly.  The  reasoning  in  Townsend  v. 
Bwmhall  (1909),  19  O.L.R.  433,  does  not  apply  to  the 
present  case,  which  most  resembles  Townsend  v.  Toronto  Hamil- 
ton and  Buffalo  R.W.  Co.  (1896),  28  O.R.  195.  The  following 
cases  and  authorities  were  also  referred  to:  Empire  Loan  and 
Savings  Co.  v.  McRae  (1903),  5 O.L.R.  710;  Clydebank  Engin- 
eering and  Shipbuilding  Co.  v.  Don  Jose  Ramos  Yzquierdo  y 
Castaneda,  [1905]  A.C.  6;  Mayne  on  Damages,  8th  ed.,  pp.  i75, 
178,  184. 

Proudfoot,  on  the  question  as  to  whether  the  $25  per  day 
was  to  be  considered  as  a penalty,  or  as  liquidated  damages,  re- 
ferred to  the  reasons  given  by  the  trial  Judge  for  the  conclusion 
at  which  he  had  arrived  on  this  point.  This  is  really  a question 
of  fact,  on  which  his  opinion  is  entitled  to  great  weight.  The 
following  cases  were  referred  to:  Public  Works  Commissioner  v. 
Hills,  [1906]  A.C.  368;  Astley  v.  Weldon  (1801),  2 B.  & P. 
346;  Willson  v.  Love,  [1896]  1 Q.B.  626,  especially  per  Rigby, 
L.J.,  at  p.  634;  Kemble  v.  Farren  (1829),  6 Bing.  141;  Law  v. 
Local  Board  of  Redditch,  [1892]  1 Q.B.  127,  especially  per 
Lord  Esher,  at  p.  130;  Magee  v.  Lavell  (1874),  L.R.  9 C.P.  107. 

Clarke,  in  reply. 
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March  15.  Mulock,  C.J.  (after  setting  out  the  facts  as  above)  : 
— Prior  to  the  making  of  the  contract,  a correspondence  had  tak- 
en place  between  the  parties,  and  upon  the  6th  December,  1909, 
Frank  and  Ralph  Harris,  representing  the  plaintiffs,  and  Fred- 
erick W.  Doty,  representing  the  defendants,  met  at  the  British 
American  Hotel  in  the  city  of  Windsor  and  discussed  details 
of  the  proposed  contract.  Having  agreed  upon  the  1st  March  as 
the  day  for  the  delivery  of  the  boiler,  they  then  discussed  the 
question  of  damages  in  the  event  of  its  not  being  so  delivered. 
Although  navigation  was  not  expected  to  commence  on  the  1st 
March,  the  plaintiff's’  object  in  securing  delivery  of  the  boiler 
at  that  date  was  that  they  might  thereafter  have  ample  time  be- 
fore the  opening  of  navigation  to  fit  up  the  vessel.  Accordingly, 
they  attached  importance  to  its  delivery  within  the  named  period, 
and  desired  the  contract  to  provide  for  $50  a day  da/mages  for 
each  day’s  default.  Mr.  Doty  would  not  agree  to  that  sum, 
and  finally,  according  to  the  evidence  of  Frank  Harris,  ‘‘we  of- 
fered to  take  $25,  and  he,  Doty,  sat  down  and  wrote  the  contract 
out”  on  his  company’s  letter  paper,  the  last  item  of  which  was 
as  follows:  “We  agree  to  deliver  the  boiler  on  board  cars  at 
St.  Catharines  not  later  than  March  1st,  1910,  and  if  we  fail  to 
do  this  we  agree  to  pay  a penalty  of  $25  a day  after  the  above 
date.” 

At  the  top  of  the  letter  paper,  in  large  type,  are  set  forth  the 
name  of  the  defendant  company  and  their  business.  Below  that, 
in  smaller  but  large  type,  are  the  words,  “Goderich,  Canada,” 
with  a blank  space  for  the  date ; and,  immediately  below  the 
words  “Goderich,  Canada,”  in  sm'all  type,  is  the  excusing  term 
relied  upon  by  the  defendants,  and  which  is  worded  as  follows : 
“Quotations  subject  to  change  without  notice;  all  agreements 
contingent  upon  strikes,  accidents  or  delays  of  carriers  or 
other  delays  unavoidable  or  beyond  our  control.”  The  date 
of  the  offer  appears  in  faint  coloured  ink  above  the  “excusing 
term.” 

When  Doty  had  completed  writing  his  offer,  he  read  it  to  the 
iMessrs.  Harris,  but  omitted  to  read  or  call  attention  to  the 
“excusing  term,”  which  was  not  discussed  or  referred  to,  and 
neither  of  the  Messrs.  Harris  knew  of  its  being  on  the  letter 
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paper,  nor  had  the  plaintiffs  any  knowledge  of  its  being  there 
until  after  the  1st  March  and  the  commencement  of  the  dispute 
between  the  parties. 

Mr.  Ralph  Harris,  before  accepting  the  defendants’  proposal, 
took  it  to  Mr.  Bartlett,  the  company’s  solicitor,  who  advised 
changing  the  penalty  clause,  and  Mr.  Doty  was  thereupon  sent  for. 
When  he  arrived,  the  offer  was  read  over,  but  not  the  ''excusing 
term,”  and  Mr.  Bartlett  explained  to  the  parties  the  difference 
between  a penalty  and  liquidated  damages,  and,  in  their  presence 
and  with  their  consent,  struck  out  the  word  "penalty”  and 
added  the  words,  "as  and  for  liquidated  damages  and  not  as  a 
penalty.  ’ ’ Thereupon,  on  behalf  of  the  plaintiff  company,  Ralph 
Harris,  as  president,  accepted  the  offer;  and  such  acceptance 
and  offer  constitute  the  contract  between  the  parties. 


The  first  question  to  determine  is,  whether  the  "excusing 
term”  forms  part  of  the  contract.  The  proposal  was  written 
by  Mr.  Doty  and  read  to  the  Messrs.  Harris,  but  the  "excusing 
term”  was  not  read  to  them,  nor  did  they  nor  did  the  plaintiffs, 
nor  any  one  on  their  behalf,  know  of  its  being  on  the  face  of  the 
paper  on  which  the  proposal  was  written  at  the  time  of  its  accep- 
tance. Mr.  Doty  purported  to  read  to  the  Messrs.  Harris  the 
whole  of  his  offer,  and  the  fair  inference  is  that  he  omitted  to 
read  to  them  the  "excusing  term,”  because  he  did  not  consider 
it  as  forming  part  of  the  contract.  Thus,  by  mutual  oversight 
or  mistake,  it  was  not  struck  out,  but,  nevertheless,  neither  party 
assented  to  its  forming  part  of  the  contract,  and  I am  unable  to 
see  how  one  of  the  parties,  against  the  consent  of  the  other,  can 
have  it  added  now.  To  do  so  would,  in  fact,  be  adding  a new 
term  to  the  contract. 


Examination  of  the  proposal,  as  written  on  the  defendants’ 
letter  paper,  shews  how  readily  the  existence  of  the  "excusing 
term”  upon  the  paper  might  be  overlooked,  or,  even  if  observed, 
how  the  plaintiffs  would  have  reasonably  reached  the  conclusion 
that  it  was  to  form  no  part  of  the  contract.  The  first  line,  ' ' Quo- 
tations subject  to  change  without  notice,”  would  indicate  the  in- 
applicability of  the  term  to  the  contract  then  engaging  the  at- 
tention of  the  parties. 

Proceeding  then  to  the  main  question  involved  in  this  appeal, 
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the  language  of  the  contract  is  perfectly  plain.  The  defendants 
agree  to  deliver  the  boiler  “not  later  than  the  1st  March,  1910, 
and  if  we  fail  to  do  this  we  agree  to  pay  $25  for  each  and  every 
working  day  after  the  above  date  as  and  for  liquidated  damages 
and  not  as  a penalty.”  Further,  it  is  not  to  be  lost  sight  of 
that  the  word  “penalty”  was  struck  out,  and  the  words  “as  and 
for  liquidated  damages  and  not  as  a penalty”  were  inserted, 
after  an  explanation  by  the  plaintiffs’  solicitor  (which  was  not 
contradicted)  that,  as  altered,  the  damages  would  be  merely  a 
matter  of  calculation  by  the  parties,  whilst,  if  the  sum  were  to 
be  described  and  treated  as  a penalty,  it  would  involve  ascertain- 
ment b^^  the  Courts. 

Whilst  the  alteration  did  not,  I think,  change  the  legal  effect 
of  the  clause  as  originally  drawn,  still  the  discussion  and  re- 
wording of  the  clause,  and  the  adoption  of  the  re-wording  in 
order  to  make  clear  the  views  of  both  parties  prior  to  the  con- 
tract, is  significant  as  to  their  intention. 

In  Fye  v.  British  Automobile  Commercial  Syndicate,  [1906] 
1 K.B.  425,  Bingham,  J.,  says  (p.  429)  : “But  it  is  said  that  my 
finding  as  to  the  intention  of  the  parties  is  to  be  controlled  by  the 
niles  which  have  been  laid  down  in  the  authorities  which  have 
been  cited.  I think  the  only  rule  which  applies  to  all  cases  is  that 
the  Judge  must  look  to  all  the  circumstances  of  each  particular 
case — to  what  the  parties  did  as  well  as  the  language  used — and 
jnnst  say  from  these  what  the  intention  of  the  parties  was.” 

In  Wallis  V.  Smith  (1882),  21  Ch.  D.  243,  Jessel,  M.R.,  con- 
cludes a review  of  the  series  of  decisions,  commencing  with 
Astley  V.  Weldon,  2 B.  & P.  346,  dealing  with  the  question  of  law 
involved  in  this  case,  in  these  words  (p.  266)  : “I  have  always 
thought,  and  still  think  . . . that  the  Courts  of  law  should  main- 
tain the  performance  of  the  contracts  of  the  parties  according  to 
the  intention  of  the  parties;  that  they  should  not  overrule  any 
clearly  expressed  intention  on  the  ground  that  Judges  know  the 
business  of  the  people  better  than  the  people  knew  it  themselves.  ’ ’ 

Here,  the  contract  on  its  face  shews  a change  in  its  language, 
the  word  “penalty”  struck  cut,  and  the  wonds  “as  and  for 
liquidated  damages  and  not  as  a penalty”  substituted  therefor. 
It  is  also  proved  that  the  change  was  assented  to  after  an  ex- 
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planation  as  to  the  meaning  attaching  to  the  substituted  words. 
These  circumstances,  I think,  clearly  shew  the  intention  of  the 
parties,  namely,  that  the  sum  was  to  be  deemed  an  assessment 
of  the  damages  in  case  of  a breach.  Describing  the  same  as  liqui- 
dated damages  is  also  a circumstance  not  to  be  ignored. 

In  Law  V.  Local  Board  of  Bedditch,  [1892]  1 Q.B.  127 
(C.A.),  Lord  Esher  says  (p.  131):  ‘‘Then  the  contract 
goes  on  to  say  that  the  sums  so  fo?*feited  may  be  re- 
covered ‘as  and  for  liquidated  damages.'  I do  not  think 
much  reliance  ought  to  be  placed  on  those  words,  for, 
even  if  the  sums  were  called  penalties,  the  same  considera- 
tions might  be  applicable ; but  I do  not  think  that  they  ought  to 
be  left  out  of  account  altogether.  It  seems  to  me  that  they  go 
somewhat  to  shew  that  the  parties  intended  that  these  sums  should 
be  liquidated  damages  and  not  penalties." 


Much  more  is  such  intention  shewn  here,  and  some  effect 
ought,  if  possible,  to  be  given  to  the  intention  of  the  parties  as 
shewn  in  the  amended  language  used.  It  is  competent  to  par- 
ties to  contract  that  a sum  which,  according  to  the  canons  of  con- 
struction, would  be  held  to  be  a penalty,  shall  not  be  a penalty 
but  shall  be  an  assessment  of  damages,  and,  if  such  an  intention 
is  clearly  established  by  admissible  evidence,  effect  should  be 
given  to  it.  Here,  unless  the  actual  language  of  the  contract 
is  inconsistent  with  the  interpretation  which  primd  facie  the 
words  suggest,  that  interpretation  should  be  placed  upon  it. 


In  Laiv  V.  Local  Board  of  Bedditch,  [1892]  1 Q.B.  at  p. 
135,  Kay,  L. J.,  says : “It  was  no  doubt  a very  serious 
interference  with  the  terms  of  a contract  to  say  that,  though 
the  parties  had  expressly  stipulated  that  a sum  was  to  be  paid 
as  liquidated  damages,  the  Court  would  not  allow  the  words  to 
have  their  ordinary  effect,  but  would  treat  the  sum  as  a penalty. 
That  has  never  been  done,  so  far  as  I am  aware,  except  in  cases 
like  Kemble  v.  Barren,  6 Bing.  141,  where  the  damages  were 
made  payable,  not  on  one  single  event,  but  on  a number  of  events, 
some  of  which  might  result  in  very  inconsiderable  damages.  In 
that  case  the  Court  applied  a construction  which  was  contrary  to 
the  very  words  which  the  parties  themselves  had  used.  We  have 
to  consider  within  which  class  of  cases  the  present  comes — whether 
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this  is  a case  where  a sum  is  made  payable  upon  several  events, 
some  of  which  are  of  small  importance,  or  whether  it  is  a case 
in  which  it  is  made  payable  upon  only  one  event.” 

In  Clydebank  Engineering  and  Shipbuilding  Co.  v.  Don 
Jose  Ramos  Yzquierdo  y Castaneda,  [1905]  A.C.  6,  which  was 
an  action  for  non-delivery  of  certain  war  vessels  within  the  stip- 
ulated period.  Lord  Davey  says  (p.  16)  : ''If  you  find 

a sum  of  money  made  payable  for  the  breach,  not  of 
an  agreement  generally  which  might  result  in  either  a 
trifling  or  a serious  breach,  but  a breach  of  one  particu- 
lar stipulation  in  an  agreement,  and  when  you  find  that  the  sum 
payable  is  proportioned  to  the  amount  if  I may  so  call  it,  or  the 
rate  of  the  non-performance  of  the  agreement — for  instance, 
if  you  find  that  it  is  so  much  per  acre  for  ground  which  has  been 
spoilt  by  mining  operations,  or  if  you  find,  as  in  the  present  case, 
that  it  is  so  much  per  week  during  the  whole  time  for  which  the 
non-delivery  of  vessels  beyond  the  contract  time  is  delayed — 
then  you  infer  that  primd  facie  the  parties  intended  the  amount 
to  be  liquidate  damages  and  not  penalty.  ’ ’ In  the  same  case  Lord 
Robertson  says  (p.  19)  : "This  clause,  sought  to  be  enforced,  is 
not  a general  penalty  clause,  but  a specific  agreement  that  sums 
of  money,  graduated  according  to  time,  shall  be  paid  as  penalties 
for  delays  in  delivering  these  vessels.  Now  the  Court  can  only 
refuse  to  enforce  performance  of  this  pecuniary  obligation  if 
it  appears  that  the  payments  specified  were — I am  using  the 
language  of  Lord  Kyllachy — ' merely  stipulated  in  terrorem,  and 
could  not  possibly  have  formed  a genuine  pre-estimate  of  the 
creditor’s  probable  or  possible  interest  in  the  due  performance 
of  the  principal  obligation.’  ” 
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Commenting  upon  these  observations.  Sir  Arthur  Wilson,  in 
delivering  the  judgment  of  the  Privy  Council  in  Public  Works 
Cornmissioiier  v.  Hills  (1906),  22  Times  L.R.  589  (whether  the 
stipulated  sum  was  a pre-estimate),  says:  "The  indicia  of  that 
question  would  vary  according  to  circumstances.  Enormous  dis- 
parity of  the  sum  to  any  conceivable  loss  would  point  one  way, 
while  the  fact  of  the  payment  being  in  terms  proportionate  to 
the  loss  would  point  the  other.  But  the  circumstances  must  be 
taken  as  a whole,  and  must  be  viewed  as  at  the  time  the  bargain 
was  made.” 
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In  Crux  V.  Aldred  (1866),  14  W.R.  656,  a builder  agreed  ;; 
with  the  owner  to  make  certain  repairs  to  a house,  to  be  completed  , 
within  a specified  time,  ‘‘subject  to  a penalty  of  £20  per  week  that 
any  of  the  works  remained  unfinished,”  and  it  was  held  that  the 
sum  of  £20  was  in  the  nature  of  liquidated  damages. 

In  Astley  v.  Weldon,  2 B.  & P.  346,  the  rule  was  stated  thus  : 
(p.  353)  : “Where  articles  contain  covenants  for  the  performance 
of  several  things,  and  then  one  large  sum  is  stated  at  the  end  to 
be  paid  upon  breach  of  the  performance,  that  must  be  considered 
as  a penalty.  But  where  it  is  agreed  that  if  a party  do  such  a par- 
ticular thing  such  a sum  shall  be  paid  by  him,  there  the  sum 
stated  may  be  treated  as  liquidated  damages.” 

In  Fletcher  v.  Dyche  (1787),  2 T.R.  32  (iollowed  in  BonsallY. 
Byrne  (1867),  Ir.  R.  1 C.L.  573),  which  was  the  case  of  a contract 
to  complete  the  repairs  of  a church  within  a named  time,  failing 
which  the  contractor  was  to  forfeit  the  sum  of  £10  for  every 
week’s  default  after  the  time  agreed  upon,  Ashhurst,  J.,  says: 
“The  sums  set  off  are  in  the  nature  of  liquidated  damages,  and 
are  such  a kind  of  penalty,  if  they  may  be  called  by  that  name, 
as  a Court  of  Equity  would  not  relieve  against.  The  object 
of  the  parties  in  naming  this  weekly  sum  was  to  prevent  any  \ 
alteration  with  respect  to  the  quantum  of  damages.”  And  in  ; 
the  same  case,  Buller,  J.,  says : “This  is  as  strongly  a case  of  liqui- 
dated damages  as  can  possibly  exist,  and  is  like  the  case  of  demur- 
rage. In  either  case  it  is  impossible  to  ascertain  precisely  what 
damages  the  party  has  really  sustained;  and  therefore  the  con-  | 
tracting  parties  agree  to  pay  a stipulated  sum.  ’ ’ j 

In  Law  V.  Local  Board  of  Redditcli,  [1892]  1 Q.B.  127,  it 
was  provided  by  contract  that  certain  works  were  to 
be  completed  by  a specified  date,  and,  in  default,  the 
contractor  was  to  forfeit  and  pay  £100  and  £5  for 
every  seven  days  during  which  the  works  should  be  incomplete  | 
after  the  said  date  as  and  for  liquidated  damages.  It  was  held 
that,  inasmuch  as  the  sums  agreed  to  be  paid  as  liquidated  dam- 
ages were  payable  on  a single  event  only,  namely,  non-completion 
of  the  works,  they  were  to  be  regarded  as  liquidated  damages, 
and  not  penalties.  In  that  case  Lord  Esher,  M.R.,  says  (p. 
130 j : “One  rule  which  appears  to  be  recognized  in  the  cases  as  a 
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canon  of  construction  with  regard  to  agreements  of  this  kind 
is  tliat,  where  the  parties  to  a contract  have  agreed  that,  in  case 
of  one  of  the  parties  doing  or  omitting  to  do  some  one  thing,  he 
shall  pay  a specific  sum  to  the  other  as  damages,  as  a general  rule 
such  sum  is  to  be  regarded  by  the  Court  as  liquidated  damages 
and  not  as  a penalty.”  And  further  on  he  proceeds:  ‘'If  these 
sums  of  £100  and  £5  a week  are  to  be  paid  in  respect  of  the 
failure  by  the  contractor  to  do  one  single  thing,  and,  if  there  is 
only  one  event  in  respect  of  which  they  are  to  he  paid,  then  the 
case  comes  within  the  general  rule  of  construction  \yhich  has 
been  recognised  in  all  the  cases  from  the  time  of  the  judgment 
of  Heath,  J.,  in  xistley  v.  Weldon,  2 B.  & P.  346,  down  to  what 
Lord  Ilerschell  said  in  Lord  Elphinstone  v.  Monkland  Iron  and 
Coal  Co.  (1886),  11  App.  Cas.  332,  in  the  House  of  Lords,  and 
those  sums  must,  therefore,  be  treated  as  liquidated  damages.” 

In  the  present  case  the  defendants  agreed  to  do  one  particu- 
lar thing,  namely,  to  deliver  the  boiler  not  later  than  the  1st 
IMarch,  failing  which  they  agreed  to  pay  $25  (not  an  extrava- 
gant sum)  for  each  and  every  working  day  after  that  date,  as 
liquidated  damages.  The  sum  contracted  to  be  paid  has  refer- 
ence to  a single  obligation,  and  is  graduated  according  to  the 
length  of  time  the  obligation  shall  remain  unfulfilled,  and 
brings  the  case  within  the  rule  laid  down  in  the  cases  referred 
to,  that,  under  such  circumstances,  it  is  a pre-assessment  by  the 
parties  of  the  damage  flowing  from  the  breach. 

For  these  reasons,  I am  with  very  great  respect,  unable  to 
concur  in  the  view  of  the  learned  trial  Judge,  and  think  this 
appeal  should  be  allowed,  and  that  judgment  should  be  entered 
for  the  plaintiffs  for  the  amount  of  their  claim  and  interest, 
with  costs  of  the  trial  and  of  these  appeals. 

Teetzel,  J.  : — I agree. 

Sutherland,  J. : — The  question  involved  in  the  action  and 
upon  this  appeal  is  as  to  the  proper  interpretation  to  be  put 
upon  a penalty,  so-called,  in  a written  contract. 

The  defendants,  by  a proposal  in  writing  dated  the  6th  Dec- 
ember, 1909,  offered  to  build  a boiler  for  the  plaintiffs’  vessel. 
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and  ‘Ho  deliver”  it  “on  board  cars  at  St.  Oatliarines  not  later 
than  the  1st  March,  1910,”  and,  if  they  failed  to  do  this,  they 
agreed  to  pay  $25  “for  each  and  every  working  day  after  the 
above  date  as  and  for  liquidated  damages  and  not  as  a penalty.  ’ ’ 
This  proposal  the  plaintiffs  accepted.  In  the  statement  of  claim 
the  plaintiffs  say  the  defendants  did  not  deliver  the  boiler  until 
the  5th  May,  1910,  and  claim  for  57  days’  delay,  at  the  rate  of 
$25  per  day. 

The  defendants,  in  their  statement  of  defence,  assert  that 
the  contract  contained  the  following  as  a term  thereof:  “Quo- 
tations subject  to  change  without  notice;  all  agreements  contin- 
gent upon  strikes,  accidents  or  delays  of  carriers  or  other  de- 
lays unavoidable  or  beyond  our  control.” 

This  is  denied  by  the  plaintiffs.  The  defendants  also  plead 
that  failure  to  deliver  the  boiler  in  time  was  unavoidable  and 
beyond  their  control,  and  that  they  were,  therefore,  according 
to  the  terms  of  the  agreement  as  understood  by  them,  and  inclu- 
sive of  the  term  just  quoted,  relieved  from  the  obligation  of  fur- 
nishing the  said  boiler  within  the  time  stipulated. 

During  the  argument  of  the  appeal,  it  was  the  unanimous  opin- 
ion of  the  Court  that  the  words  in  question  formed  and  were 
intended  to  form  no  part  of  the  contract  between  the  parties, 
and  that  the  trial  Judge  had  rightly  disposed  of  that  question 
in  favour  of  the  plaintiffs,  in  his  judgment.  But  the  defendants 
sought  also  on  the  appeal  to  shew  from  the  evidence  that  the  ini- 
tial delay  was  caused  by  the  plaintiffs,  the  contract  thus  put  at 
large,  and  the  penalty  rendered  inoperative,  relying  upon  the 
principle  of  such  cases  as  Holme  v.  Guppy,  3 M.  & W.  387. 

This  point  was  raised  by  the  defendants  by  way  of  cross-ap- 
peal, and  was,  indeed,  argued  before  the  plaintiffs’  main  and 
only  ground  of  appeal,  which  was  as  to  the  clause  in  question 
being  treated  as  a provision  for  liquidated  damages,  and  not 
as  a penalty,  as  found  by  the  trial  Judge. 

As  there  does  not,  however,  appear  to  be  anything  in  the  con- 
tract calling  upon  the  plaintiffs  to  do  anything  in  the  way  of  pre- 
liminary preparation  of  plans  or  specifications,  and  as  the  defen- 
dants were,  therefore,  called  upon  to  prepare  these  for  themselves 
by  the  very  terms  of  their  offer,  and  as  there  appears  to  be  noth- 
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ing  in  the  evidence  or  in  the  correspondence  to  shew  that  any- 
thing done  by  the  plaintiffs  was  more  than  suggestive  or  ex- 
planatory as  the  work  proceeded,  the  defendants,  I think,  failed 
to  make  out  this  defence.  Indeed,  it  is  not  clear,  from  the 
proceedings  at  the  trial,  whether  leave  was  given  them  expressly 
to  set  this  defence  up.  It  was  not  part  of  their  original  pleading. 

There  was  a discussion  at  one  point  as  to  an  amendment, 
and  evidence  appears  thereafter  to  have  been  received  which 
might  appear  to  he  applicable  to  such  a defence.  The  main  con- 
tention, however,  was  as  to  the  proper  construction  of  the  pen- 
alty clause. 

• It  is  incumbent  upon  us,  I think,  to  read  the  contract  as  it 
now  stands  and  without  regard  to  the  fact  that  the  word  ''pen- 
alty,” though  struck  out,  can  still  be  read  in  the  document. 
See  Inglis  v.  Biottery  (1878),  3 App.  Cas.  55‘2.  But  where  we  are 
called  upon  to  construe  the  document  and  determine  whether  the 
clause  in  question  should  be  treated  as  a penalty  and  so  only 
proved  damages  allowed,  or  as  liquidated  damages  and  the  fixed 
sum  mentioned  applied  for  the  number  of  days’  delay  actually 
shewn  to  have  occurred,  "the  'Court  has  a right  to  look  at  all 
the  circumstances  of  the  contract,”  etc.:  Pye  v.  British  Automo- 
bile Commercial  Syndicate,  [1906]  1 K.B.  425.  Before  the 
document  in  question  was  prepared,  the  plaintiffs  wished  the 
per  diem  penalty  to  be  fixed  at  $50  a day,  instead  of  $25,  but 
to  this  the  defendants  would  not  agree.  When  the  document  was 
being  completed,  and  before  its  execution,  the  words  ' ' as  and  for 
liquidated  damages  and  not  as  a penalty”  were  added,  after  an 
explanation  by  a solicitor  called  in  at  the  instance  of  the  defen- 
dants and  to  the  effect  following,  to  quote  from  his  evidence : 
"That  as  liquidated  damages  it  could  be  calculated,  and  as  a 
penalty  it  might  be  a matter  for  the  Court  to  determine.” 

This  was  a plain  intimation  to  the  defendants  that  that  was 
the  meaning  of  the  words  being  inserted,  and  that  the  intention 
of  the  parties  in  adding  those  words  was,  that  they  should  pro- 
vide for  liquidated  damages  and  avoid  possible  contention  and 
dispute.  In  any  event,  I think,  with  great  respect  to  the  learned 
trial  Judge,  that,  as  the  penalty  clause  in  the  contract  in  ques- 
tion was  imposed  with  reference  to  one  definite  matter,  and  the 
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possibility  of  delay  as  regards  it,  and  the  per  diem  sum  to  be 
exacted  in  case  of  default  appears  a reasonable  one,  upon 
the  authorities,  the  daily  sum  may  be  recovered  by  the  plain- 
tiffs as  liquidated  damages:  Clydebank  Engineering  and  Ship- 
building Co.  V.  Don  Jose  Ramos  Yzquierdo  y Castaneda,  [1905] 
A.C.  6 ; Public  Works  Commissioner  v.  Hills,  22  Times  L.R.  589. 

I would,  therefore,  allow  the  plaintiffs’  appeal  and  direct 
that  judgment  be  entered  for  the  plaintiffs  for  the  sum  of 
$1,425,  being  $25  a day  for  a period  of  56  days,  with  costs  of 
this  appeal  and  of  the  trial. 

The  defendants’  appeal  will  be  dismissed  with  costs. 


[MIDDLETON,  J.] 

1911 

March  24.  ItE  McEwEN. 

McEwen  V.  Gray. 

Will — Construction — Direction  to  Sell  Lands — Conversion  into  Money — 
Intestacy  as  to  Part  of  Proceeds — Provision  for  Widow  in  Lieu  of 
Dower — Election  to  Take  under  Will — Right  to  Share  in  Proceeds  not 
Affected  by  Will — Realty  or  Personalty — Devolution  of  Estates  Act. 


The  testator,  by  his  will,  gave  his  MTfe  $1,000  in  lieu  of  dower,  and,  after 
certain  other  legacies,  including  $1,000  to  each  of  his  two  sons  on  attain- 
ing majority,  directed  his  executors  to  convert  his  real  and  personal  estate 
into  money  and  to  invest  the  same,  after  payment  of  his  debts  and  lega- 
cies, other  than  the  legacies  to  his  sons,  and  to  use  the  income  for  the 
maintenance  of  his  sons  during  minority,  and  upon  their  attaining 
majority  to  pay  them  their  legacies.  The  lands  were  sold,  and,  after 

payment  of  all  debts  and  legacies,  $6,000  remained,  as  to  which  the 

testator  died  inestate.  The  widow  claimed  a share  in  this  fund,  not- 
withstanding her  election  to  take  under  the  will:  — 

Held,  that  the  testator  intended  to  prevent  his  wife  asserting  dower  in 
the  lands,  to  the  prejudice  of  the  scheme  of  his  will,  i.e.,  an  immediate 
sale  of  the  lands;  that,  having  elected  to  accept  the  benefit  offered  by 
the  will,  she  could  not  assert  any  claim  against  the  lands;  but,  as  to  the 
proceeds  of  the  lands  not  disposed  of,  he  died  intestate;  and  the  widow 
had  the  same  right  in  the  surplus  as  if  the  testator,  on  the  face  of  his 
will,  had  declared  that  it  was  to  be  distributed  as  upon  an  intestacy. 

Pickering  v.  Stamford  (1797),  3 Ves.  332,  considered. 

Naismith  v.  Boyes,  [1899]  A. O'.  495,  followed. 

Held,  also,  that  the  surplus  was  personalty,  but,  as  such,  was  taken  by  the 
heirs  at  law,  not  the  next  of  kin;  and,  as  regards  the  right  of  the  widow, 
that  it  should  be  dealt  with  as  though  the  surplus  were  land,  and  apart 
from  any  provisions  in  the  will;  and,  therefore,  the  widow  could  elect, 
under  the  Devolution  of  Estates  Act,  to  take  a third  of  the  fund.  If, 
however,  the  fund  was  personalty,  the  widow  would,  on  the  intestacy, 
take  a third. 
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Motion  upon  an  originating  notice,  by  the  executors  of  the 
will  of  C.  McEwen,  for  an  order  declaring  the  construction  of 
the  will ; and  motion  by  the  plaintift'  in  the  action  of  McEwen  v. 
Gray  for  judgment  on  the  pleadings. 

February  22.  The  motions  were  heard  by  Middleton,  J.,  in 
the  Weekly  Court  at  Toronto. 

J.  Harley,  K.C.,  for  the  executors. 

W.  M.  McEwen,  for  the  widow. 

W.  C.  Chisholm,  K.C.,  for  James  G.  McEwen. 

J.  R.  Meredith,  for  the  Official  Guardian,  representing  an  in- 
fant. 

IMarch  24.  Middleton,  J. : — The  testator,  who  died  on  the 
9th  June,  1897,  by  his  will,  dated  the  7th  June,  1897,  gave 
his  wife  $1,000  in  lieu  of  dower,  and,  after  certain  other  legacies, 
including  $1,000  to  each  of  his  two  sons  on  attaining  majority, 
directed  his  executors  to  convert  his  real  and  personal  estate 
into  money  and  to  invest  the  same,  after  payment  of  his  debts 
and  legacies  other  than  the  legacies  to  his  sons,  and  to  use  the 
income  for  the  maintenance  of  his  sons  during  minority,  and 
upon  their  attaining  majority  to  pay  them  their  legacies. 

One  son  is  now  of  age,  and  the  other  is  still  an  infant. 

The  lands  have  been  sold,  and,  after  payment  of  all  debts 
and  legacies,  some  $6,000  still  remains.  The  testator  died  intes- 
tate as  to  this.  The  widow  claims  to  be  entitled  to  share  in  this 
sum,  notwithstanding  her  election  to  take  under  the  will.  This 
election  is  by  instrument  of  the  30th  November,  1897. 

The  questions  that  arise  are  most  interesting  and  important. 

I do  not  think  it  necessary  to  go  behind  Pickering  v.  Stam- 
ford (1797),  3 Ves.  332.  In  that  case  the  testator  made  certain 
provision  for  his  wife  in  bar  and  satisfaction  of  any  and  all 
claims  out  of  his  realty  and  personalty.  The  residue  was  given 
in  trust  for  charity,  but  so  much  as  was  invested  in  real  secur- 
ities by  reason  of  the  Mortmain  Acts  could  n^j-t  be  taken  by  the 
charities.  The  question  was,  could  the  widow  take  her  third, 
notwithstanding  the  will  and  her  election.  Sir  R.  P.  Arden, 
M.R.,  determined  in  favour  of  the  widow,  on  the  strength  of  an 
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unreported  decision  of  Lord  Cowper,  basing  his  decision  upon 
this  principle : ' ' Where  a testator  had  given  his  wife  that  pro- 
vision which  he  meant  to  be  a satisfaction  for  any  claim  she 
might  have  against  the  other  objects  of  his  bounty , if  by  any 
accident  those  objects  should  be  unable  to  claim  the  benefit  of 
that  exclusion,  no  other  person  should  set  it  up  against  the 
widow.”  The  Master  of  the  Rolls  was  there  reversing  his  former 
opinion,  in  deference  to  Lord  Cowper’s  views,  and  it  is  clear 
that  he  was  not  wholly  converted,  as  he  says:  ‘Mf  a man  devises 
his  real  estate  from  his  heir,  after  giving  his  widow  a provision 
in  lieu,  satisfaction  and  bar,  of  dower,  and  the  devisee  dies  in 
the  life  of  the  devisor,  is  there  any  doubt  that  the  heir  would 
take  the  estate  and  bar  the  widow  of  dower?  That  is  not  doubted; 
and  yet  it  is  extremely  difficult  not  to  argue  in  favour  of  the 
widow  in  that  case,  as  in  this  it  is  argued  against  the  next  of 
kin.  . . . But  there  are  distinctions.  . . . The  testator 

must  be  supposed  to  mean  it  in  favour  of  his  real  estate  at  all 
events,  and  into  whosesoever  hands  it  shall  come.  ’ ’ This  distinc- 
tion so  attempted  to  be  drawn,  and  this  refusal  of  the  Master  of 
the  Rolls  fully  to  accept  the  consequences  of  the  doctrine  of 
Lord  Cowper,  have  been  the  occasion  of  much  controversy. 

In  Leake  v.  Robinson  (1817),  2 Mer.  363,  at  p.  394,  Sir  W. 
Grant,  who  was  one  of  the  counsel  in  Pickering  v.  Stamford^  in 
a similar  case  takes  “the  widow’s  right  to  he  settled hy  Pickering 
V.  Stamford.’'  Lord  Eldon,  who  was-  also  of  counsel  in 
Pickering  v.  Stamford,  in  Gartshore  v.  Chalie  (1804), 
10  Ves.  1,  a case  upon  a settlement,  refers  .o  the  “doctrine  upon 
a will”  as  “very  well  stated  in  Pickering  v.  Stamford,”  and 
agrees  with  that  case,  “which  is  an  authority  that  the  widow 
is  not  barred  in  such  a case,  because  the  intention  was  to  bar  her 
from  her  thirds  for  the  sake  of  persons  under  that  instrument  to 
take  the  residue:”  and  then  proceeds  to  discuss  the  case  in 
hand. 

In  Lett  V.  Randall  (1855),  3 Sm.  & Giff.  83,  the  whole  mat- 
ter is  again  discussed  by  Stuart,  V.^C.,  and  a distinction  is  sug- 
gested, based  upon  the  argument  of  counsel  in  Pickering  v. 
Stamford,  between  cases  in  which  property  actually  disposed  of 
by  the  will  becomes  distributable  by  reason  of  some  unforeseen 
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accident,  and  cases  in  which  the  testator  does  not  in  any  way 
deal  with  some  portion  of  his  property.  Attention  is  also 
drawn  to  the  form  by  which  the  testator  excludes  from  partici- 
pation in  his  estate ; and  cases  in  which  the  testator  attempts 
to  exclude  all  his  heirs  or  all  his  next  of  kin,  without  making  any 
disposition  of  his  estate,  are  shewn  to  stand  by  themselves,  as 
the  only  way  in  which  a man  can  avoid  the  consequences  of  in- 
testacy is  by  making  a will  disposing  of  his  property.  The  result 
is  well  summed  up  in  the  last  paragraph  (pp.  89,  90)  : 
“The  exclusion  by  declaration  of  one  or  some  only  of 
the  next  of  kin,  if  it  be  valid,  must  enure  to  the 
benefit  of  the  rest,  and  has  the  same  ^ effect  as  a gift 
by  implication  to  them  of  the  share  of  those  who  are 
excluded.  . . . But  if  by  will  certain  terms,  or  a certain  con- 

dition, be  annexed  to  a gift,  those  terms  as  much  bind  the  object 
of  the  gift  who  accepts  it  as  if  he  contracted  to  abide  by  the 
terms  or  conditions.  This  is  an  essential  element  in  the  law  of 
election.  As  there  is  found  in  the  present  case  an  intestacy  on 
the  face  of  the  will,  with  language  excluding  the  widow  in  abso- 
lute and  comprehensive  terms  from  any  further  share  of  the 
testator’s  property  in  whatever  way  it  may  accrue,  I can  find  no 
authority  to  justify  the  Court  in  holding  that  having  enjoyed 
the  annuity,  she,  or  her  representatives,  are  entitled  to  any  share 
of  the  property  now  to  be  distributed.” 

The  editors  of  this  report,  in  a note,  say : ‘ ‘ How  this  is  to  be 
reconciled  with  the  course  of  reasoning  of  Lord  Alvanley  and 
Lord  Loughborough,  in  Pickering  v.  Stamford,  where  both  these 
great  Judges  express  themselves  so  strongly  against  looking  into 
the  will  to  find  the  intention,  in  such  a case,  it  is  not  easy  to  see, 
unless  on  the  view  expressed  in  the  argument  of  Sir  William 
Grant  as  to  the  difference  in  such  a case  of  the  testator  not  mak- 
ing a complete  disposition,  and  making  a disposition  that  by  an 
unforeseen  accident  totally  fails : the  argument  being  that  in  the 
latter  case  the  exclusion  is  meant  merely  in  favour  of  the  per- 
sons to  whom  the  will  expressly  gave  the  whole  of  the  rest  of 
the  property.  ...  If  that  be  the  principle  of  the  decision  in 
Picker iyig  v.  Stamford,  it  cannot  apply  to  a case  where,  on  the 
face  of  the  will,  there  is  an  intestacy  as  to  a great  part  of  the 
estate.  ” 


Middleton.  J. 

1911 

Re 

McEwem. 

McEwen 

V. 

Gray. 


418 


ONTARIO  LAW  REPORTS.  [vol. 

/ 


Middleton,  J. 
1911 
Re 

McEwen. 

McEwen. 

V. 

Gray. 


In  16  R.R,  187,  in  a note  to  Leake  v.  Robinson,  by  0.  A. 
Saunders,  one  of  the  editors,  after  discussing  Pickering  v.  Stam- 
ford, it  is  said : “ It  may  be  observed  that  the  law,  as  thus  settled, 
does  not  prevent  a testator  from  effectually  bequeathing  pro- 
perty to  his  wife  in  bar  of  her  claim  to  her  distributive  share  in 
his  undisposed  of  personal  estate.  For  if  a testator  thus  con- 
templates a partial  intestacy,  and  clearlj^  shews  that  such  a testa- 
mentary provision  is  intended  to  operate  in  favour  of  his  next 
of  kin  claiming  under  such  intestacy,  the  widow  may  be  put  to 
her  election,  or  such  a provision  may  even  operate  as  an  ultimate 
disposition  of  the  residue  in  favour  of  the  next  of  kin  to  the 
exclusion  of  the  widow.”  The  latter  paragraph  is  justified  by 
a decision  of  Hall,  Y.-C.,  in  Bund  v.  Green  (1879),  12  Ch.  D.  819, 
where  a testator  said,  in  so  many  words,  that  A.  and  B.,  two 
of  his  next  of  kin,  in  consideration  of  certain  provisions,  were  to 
be  excluded  from  the  distribution  of  any  personal  estate  as  to 
which  he  died  intestate. 


In  Davidson  v.  Boomer  (1871),  18  Or.  475,  Strong,  V.-C.,  dealt 
with  a case  of  a gift  to  a widow  in  lieu  of  dower,  where  the  testator 
died  intestate  as  to  some  of  his  lands,  and  held  that  the  accept- 
ance of  the  provision  barred  her  dower  in  all — saying : ‘ H think 
it  clear  that  the  annuity  was  given  in  lieu  of  dower  in  all  the  tes- 
tator’s  lands,  and  is  not  to  be  restricted  to  a satisfaction  for 


of  thirds,  such  as  Pickering  v.  Stamford,  do  not  apply.  The 
widow,  as  one  of  the  persons  to  whom  the  Statute  of  Distribu- 
tions gives  the  personal  estate  in  the  case  of  a failure  of  a gift 
of  personalty,  takes  both  the  annuity  and  her  statutory  share,  | 

as  the  testator  is  to  be  considered  as  purchasing  the  thirds  j 

for  the  benefit  of  his  legatees.  But  in  cases  of  realty,  the  testa- 
tor is  deemed  to  have  purchased  the  dower  for  the  benefit  of 
whomsoever  the  estate  may  go  to,  whether  it  passes  under  the 
will  or  devolves  upon  the  heir  by  operation  of  law.”  This 
decision  was  affirmed  by  the  Court  of  Error  and  Appeal,  with- 
out any  discussion  of  this  point. 

In  Hamilton's  Trustees  v.  Boyes  (1898),  25  R.  (Ct. 

of  Sess.  Cas.,  4th  ser.)  899,  affirmed,  sub  nom.  Nai- 
smith  V.  Boyes,  [1899]  A.C.  495,  principles  are  laid  \ 
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down  that,  it  appears  to  me,  must  govern  the  question.  By 
his  will  the  testator  made  certain  provisions  for  his  wife  and 
children,  which  were  ‘‘to  he  in  full  of  all  claims  by  them  for 
terce,  jus  relictce,  legitim,  or  otherwise.’’  Owing  to  unexpected 
events,  there  was  a partial  intestacy.  The  question  was,  did  this 
provision  exclude  the  wife  and  children  from  sharing?  And, 
though  this  case  might  have  been  determined  upon  the  principle 
above  indicated,  that  a testator  cannot  prevent  his  heirs  and 
next  of  kin  taking  when  there  is  an  intestacy.  Lord  McLaren 
says  this  (p.  903)  : “I  think  we  must  apply  to  this  clause  of  exclu- 
sion the  ordinary  and  time-honoured  principle  of  construction, 
that  such  clauses  are  intended  to  enable  full  effect  to  be  given  to 
the  testator’s  testamentary  dispositions  by  putting  all  persons  who 
take  benefits  from  the  will  under  a disability  to  put  forward 
legal  claims  w^hich  would  have  the  effect  of  withdrawing  some- 
thing from  the  estate  disposed  of.  As  regards  all  that  remains 
over  when  the  provisions  of  the  will  are  satisfied — ^in  this  case 
the  whole  residue — the  law  of  intestacy  takes  effect  just  as  if  it 
had  been  formally  excepted  from  the  will.”  This  statement  is 
accepted  without  modification  by  Lord  Halsbury,  and  with  some 
qualification  by  Lord  Watson,  who  points  out  that  there  is  not 
a strict  analogy  between  the  English  and  'Scottish  law.  Lord 
Shand  quotes  Pickering  v.  Stamford,  and  accepts  as  law  Lord 
Cowper’s  earlier  decision,  and  shews  that  the  difference  between 
the  right  of  the  widow  under  English  and  Scottish  law  can 
make  no  difference,  as  the  question  arises  on  the  will.  Lord 
Davey  quotes  from  Pickering  v.  Stamford  the  passage  from 
Lord  Alvanley’s  judgment  extracted  above,  and  says  that  it 
expresses  the  doctrine  of  English  law,  though  he  concurs  in  the 
view  that  in  the  case  in  hand  the  testator  elected  to  die  intes- 
tate, with  the  usual  result.  The  quotation  of  these  two  conflicting 
statements  by  different  Lords,  without  comment  or  attempt  at 
reconciliation,  does  not  clear  the  situation. 

In  the  result,  I think  that  this  testator  intended  to  prevent 
his  wife  'asserting  dower  in  the  lands  in  question,  to  the  prejudice 
of  the  scheme  of  his  will,  i.e.,  an  immediate  sale  of  the  lands ; and 
that,  having  elected  to  accept  the  benefit  offered  by  the  will,  she 
cannot  assert  any  claim  against  the  lands ; but,  as  to  the  proceeds 
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o.f  the  lands  not  disposed  of,  he  died  intestate;  and  that  the 
widow  has  the  same  right  in  the  surplus  as  if  the  testator,  on 
the  face  of  his  will,  had  declared  that  it  was  to  be  so  distributed. 

Whether  this  surplus  descends  as  realty  or  personalty  is  a 
question  of  difficulty.  The  will  contains  an  imperative  direc- 
tion to  sell,  and  a sale  was  clearly  necessary  for  the  working  out 
of  the  scheme  of  the  will.  It  is  not  the  case  of  an  asset  not  being 
dealt  with  by  the  will,  but  of  failure  of  the  testator  to  deal  with 
the  proceeds  resulting  from  the  conversion.  At  one  time  the 
executors  might  have  taken  beneficially,  but  now  there  clearly  is 
a resulting  trust  in  favour  of  either  the  heirs  at  law  or  next  of 
kin. 

The  cases  shew  that,  though  this  fund  is  personalty,  the  heir 
at  law  takes.  The  testator  did  not  intend  to  divert  the  land 
from  his  heir  and  prefer  his  next  of  kin,  and  so — though  the 
heir  must  take  the  fund  as  personalty — he  and  not  the  next  of 
kin  takes:  see,  for  example.  In  re  Eicherson,  [1892]  1 Ch.  379. 

I have  been  unable  to  find  any  case  dealing  with  the  right  of 
the  widow,  but  cannot  see  why  this  fund  should  not  be  dealt 
with  as  though  it  were  land,  and  quite  apart  from  any  provisions 
in  the  will,  as  the  will  has  not  in  any  way  dealt  with  it.  The 
widow  can  elect,  under  the  Devolution  of  Estates  Act,  to  take  a 
third  of  this  fund. 

If  I am  wrong,  and  this  is  personalty,  then  the  widow  on 
the  intestacy  takes  a third. 

If  regarded  from  the  standpoint  of  election,  the  testator,  by 
his  will,  has  said  to  his  widow : ‘ ‘ I will  give  you  $1,000  if  you 
bar  your  dower  on  the  sale  by  my  executors  of  this  land,  and  the 
proceeds  are  then  (subject  to  the  legacies  and  charge  for  main- 
tenance) to  be  divided  between  you  and  my  sons  as  the  law 
directs.  ’ ’ And  to  this  the  widow  has  assented,  and  I can  find 
nothing  indicating  an  intention  on  the  testator’s  part  to  ex- 
clude her  from  participating  in  this  distribution. 

The  instrument  of  election  was  drawn  so  as  to  release  the 
right  the  widow  had  to  share.  It  was  conceded  that  it  could  not 
stand  as  a bar  to  the  widow’s  right  (if  she  had  any  such  right) 
to  share  in  the  estate.  To  remove  it  from  the  way  and  so  enable 
the  question  to  be  considered  upon  the  merits,  the  action  of  Me- 
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Ewen  V.  Gray  was  instituted,  and  in  it  judgment  may  go  vacat- 
ing that  instrument  so  far  as  it  purports  to  deal  with  the  right 
of  the  widow  to  elect  under  sec.  4 of  the  Devolution  of  Estates 
Act,  or  in  so  far  as  it  in  any  way  affects  her  right  to  the  fund  in 
question,  hut  allowing  it  to  stand  as  an  election  to  take  under  the 
will  and  as  a bar  of  dower. 

The  costs  of  all  parties  and  of  the  Official  Guardian,  both  of 
the  motion  and  action,  should  be  paid  out  of  the  estate — execu- 
tors’ as  between  solicitor  and  client. 


Middleton,  J. 

1911 


Re 

McEwen 


MoEwen 

V. 

Gray. 


[DIVISIONAL  COURT.] 


Boyd  v.  City  of  Toronto. 


Easement — Latei'al  Support — Withdraival  by  Operations  in  Highway — • 
Subsidence — Injury  io  Building — Right  to  Support  Independent  of 
Prescription — Compensation  for  Damage  Caused — Appreciable  Dis- 
turbance— Absence  of  Negligence — Question  for  Jury. 


1911 

March  16. 


The  plaintiff  alleged  that  the  defendants,  a city  corporation,  by  digging 
a trench  in  a street  to  make  a sewer,  without  properly  shoring  up 
the  sides,  caused  a subsidence  of  the  plaintiff’s  land  and  house,  fronting 
upon  the  street.  The  defendants  contended  that  the  plaintiff  had  no 
right  to  support  for  his  house,  which  had  been  built  for  less  than  twen- 
ty years: — 

Held,  that  a land-owner  has  a right,  independent  of  prescription,  to  the 
lateral  support  of  the  neighbouring  land  owned  by  another,  so  far  as 
that  is  necessary  to  uphold  the  soil,  in  its  natural  state  at  its  normal 
level,  and  also  to  compensation  for  damage  caused  either  to  the  land 
or  to  buildings  upon  the  land  by  the  withdrawal  of  such  support. 

Hunt  V.  Peake  (1860),  Johns.  705,  approved  and  followed. 

Smith  V.  Thackerah  (1866),  L.R.  1 iC.P.  564,  discussed. 

Held,  also,  that  it  was  not  necessary  to  prove  negligence  in  the  methods 
of  work  adopted  by  the  defendants;  the  plaintiff’s  land  and  house 
having  been  disturbed  and  changed  to  a visible,  appreciable,  and  sub- 
stantial extent  by  cracks  and  subsidence,  by  reason  of  the  withdrawal 
of  lateral  support  resulting  from  the  trenching  operations  of  the  de- 
fendants in  the  street,  he  was  entitled  to  recover  the  damages  assessed 
by  the  jury. 

Semble,  that  it  would  be  a proper  course,  in  cases  of  this  kind,  to  ask  the 
jury  whether  buildings  added  to  the  weight  of  the  land  requiring  lateral 
support,  and  whether  the  same  subsidence  would  have  occurred  if  the 
land  had  been  without  the  buildings. 


An  appeal  by  the  defendants  from  the  judgment  of  Riddell, 
J.,  of  the  12th  January,  1911,  upon  the  findings  of  a jury,  in 
favour  of  the  plaintiff,  for  the  recovery  of  $600  damages  and 
costs. 
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The  action  was  for  damages  for  the  injury  alleged  to  have 
been  caused  to  the  plaintiff’s  land  and  house  by  the  defendants’ 
negligence  in  digging  a trench  for  a trunk  sewer  along  Wyatt 
avenue,  without  taking  proper  precautions  for  shoring  up  the 
sides,  whereby  a subsidence  of  the  plaintiff’s  land  and  house 
resulted. 


The  questions  left  to  the  jury  and  their  answers  were: — 

1.  Was  the  injury  to  the  plaintiff’s  property  caused  by  the 
trench?  A.  Yes. 


2.  If  so,  was  there  negligence  in  making  the  trench?  A.  Yes. 

3.  If  so,  what  M-as  the  negligence?  Answer  fully.  A.  We  do 
not  believe  proper  precaution  was  taken  in  the  first  place  to  pro- 
tect the  property  on  the  street,  as  it  has  been  shewn  to  our  satis- 
faction that  extra  shores  were  used  afterwards. 

4.  What  damages  do  you  allow?  A.  $600. 


March  13.  The  appeal  was  heard  by  Boyd,  C.,  Latchford 
and  Middleton,  JJ. 

D.  C.  Ross,  for  the  defendants.  The  plaintiff  had  no  right 
to  support  for  his  house,  which  had  been  built  less  than  twenty 
years:  Dalton  v.  Angus  (1881),  6 App.  Cas.  740,  804;  Backus 
V.  Smith  (1880),  5 A.R.  341;  Wheelhouse  v.  Darch  (1877),  28 
C.P.  269;  Smith  V.  Thackerah  (1866),  L.R.  1 C.P.  564.  The 
plaintiff  had  a right  to  support  for  his  land,  but  there  was  no 
evidence  that  the  defendants  injured  the  support  of  his  land. 
Nor  was  there  evidence  that  the  land  would  have  given  way  if 
the  house  had  not  been  there.  The  defendants  were  not  guilty  of 
any  negligence  in  the  digging  or  shoring  up  of  the  sewer.  I ob- 
ject to  the  form  of  the  jury’s  answer  to  the  question,  ‘‘What  was 
the  negligence?”  Their  answer  was:  “We  do  not  believe  proper 
precaution  was  taken  in  the  first  place  to  protect  the  property  on 
the  street,  ’ ’ etc.  Belief  is  not  definite  enough : Rowan  v.  Toronto 
R.W.  Co.  (1899),  29  S.C.R.  717.  The  damages  awarded  are  ex- 
cessive: Snarr  v.  Granite  Curling  and  Skating  Co.  (1882),  1 
O.R.  102. 

A.  C.  McMaster,  for  the  plaintiff.  The  plaintiff  had  a right, 
independent  of  prescription,  to  the  lateral  support  of  neighbour- 
ing land  for  his  land  and  buildings,  and  consequently  to  com- 
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pensation  for  damage  caused  either  to  the  land  or  buildings  by 
the  withdrawal  of  the  support.  The  jury  found  that  the  injury 
to  the  plaintiff’s  property  was  caused  by  the  trench,  and  that 
the  defendants  were  negligent  in  making  the  trench ; and  so,  I 
submit,  the  judgment  of  the  trial  Judge  should  be  sustained.  I 
refer  to  Brown  v.  Robins  (1859),  4 H.  & N.  186;  Stroyan  v. 
Knoivles  (1861),  6 H.  & N.  454. 

Ross,  in  reply. 


D.C. 

1911 

Boyd 

V, 

City 

OF 

Toronto 


March  16.  The  judgment  of  the  Court  was  delivered  by 
Boyd,  C.  : — For  the  law  in  this  case  (in  view  of  the  doubt  raised 
by  Smith  v.  Thacke7'ah,  L.R.  1 C.P.  564),  I would  be  content 
to  rest  on  the  authority  of  Page  Wood,  V.-iC.,  in  Runt  v.  Peake 
(1860),  Johns.  705.  He  holds  that  a land-owner  has  a right,  in- 
dependent of  prescription,  to  the  lateral  support  of  the  neigh- 
bouring land  owned  by  another,  so  far  as  that  is  necessary  to 
uphold  the  soil  in  its  natural  state  at  its  normal  level,  and  also 
to  compensation  for  damage  caused  either  to  the  land  or  to  build- 
ings upon  the  land  by  the  withdrawal  of  such  support.  The 
Vice-Chancellor  found  in  that  case  that  the  evidence  established 
beyond  a reasonable  doubt  that  the  additional  weight  of  the 
house  had  nothing  to  do  with  the  subsidence  of  the  soil,  and  that, 
if  no  buildings  had  been  erected,  it  would  have  yielded  in  the 
same  way.  And  he  says,  that  the  operations  of  the  defendants 
having  withdrawn  the  support  necessary  for  the  plaintiff’s 
land  in  its  natural  state,  the  defendants  must  be  responsible 
for  all  consequences.  The  plaintiff  had  the  right  to  build  as 
he  thought  fit  on  his  land,  upon  the  assumption  that  sufficient 
support  would  be  left,  to  bear  the  burden  of  the  soil  itself ; and 
tlie  damage  to  the  house  was  the  consequence  of  the  removal 
of  the  lateral  support.  That  state  of  facts  exists  in  the  present 
case;  the  removal  of  the  soil  from  the  cellar  was  the  removal 
of  a weight  much  greater  than  the  walls  of  the  house  which  was 
built  upon  the  land.  The  Vice-Chancellor  proceeds  upon  cases 
cited,  one  of  the  recent  ones  being  Brown  v.  Robins,  4 H.  & N. 
186,  decided  in  1859.  Hunt  v.  Peake  was  decided  in  1860,  and 
Stroyan  v.  Knowles,  6 H.  & N.  454,  a decision  in  1861,  was  not 
then  known.  That  case  is  again  on  the  very  point  that  where 
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the  working  of  mines,  in  however  careful  a manner,  has  caused 
a subsidence  of  the  adjacent  land,  the  owner  is  entitled  to  recover 
in  respect  of  damage  to  buildings  thereon,  though  erected  within 
twenty  years,  provided  their  v/eight  did  not  contribute  to  the 
subsidence — an  independent  decision  in  which  Hunt  v.  Peake  is 
not  cited. 

The  law  appears  well  settled  apart  from  the  disturbing  effect 
of  the  Smith  v.  Thackerah  case,  L.R.  1 C.P.  564  (1866),  where 
the  decision  was:  injury  by  subsidence  caused  to  a modem 
building  is  not  actionable  unless  the  injury  done  to  the  land  in 
its  natural  state  is  such  that  the  plaintiff  would  have  suffered 
appreciable  damage.  If  the  subsidence  of  the  soil  in  its  natural 
state  would  have  caused  no  appreciable  damage  (which  was 
the  language  of  the  jury),  then  there  was  no  right  of  action, 
because  practically  no  damage,  and  any  consequential  injury  to 
recent  buildings  was  not  to  be  considered.  Brown  v.  Robins, 
was  cited  in  Smith  v.  Thackerah,  but  neither  of  the  later  cases 
cited  above. 

This  decision  has  been  explained  to  mean  this,  that  there  was 
no  material  injury  by  the  subsidence  to  the  land  in  its  natural 
state  beyond  the  disturbance  of  a ‘‘few  grains  of  sand,”  and 
that  the  amount  of  subsidence  was  aggravated  by  the  weight  of 
the  building.  The  plaintiff’s  act  contributed  to  the  subsidence, 
without  which  contribution  his  land  would  not  have  been  appre- 
ciably damaged.  The  earlier  cases  ignore  this  “appreciable 
damage”  factor,  and  the  inquiry  was  whether  the  subsidence 
was  in  any  way  caused  or  increased  by  the  weight  of  the  modern 
building.  If  the  natural  status  quo  was  disturbed  by  the  with- 
drawal of  the  lateral  support,  then  the  injury  occasioned  by 
such  disturbance  was  actionable,  and  the  extent  of  the  damage 
was  to  be  measured  not  by  the  condition  of  the  natural  land 
only,  but  inclusive  of  buildings  and  improvements  thereon. 

Smith  V.  Thackerah  is  considered  and  the  gloss  I have 'men- 
tioned given  to  it  by  Collins,  J.,  in  Attorney-General  v.  Conduit 
Colliery  Co.,  [1895]  1 Q.B.  301,  312,  313.  The  arguments  in 
Smith  V.  Thackerah  shew  the  contention,  on  the  one  hand,  that 
the  defendant  had  uo  right  to  cause  the  plaintiff ’s  land  to  sink, 
and,  on  the  other,  that,  if  the  buildings  had  not  been  on  the  land, 
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the  damage  would  have  been  inappreciable.  The  Court  recog- 
nised the  maxim  sic  utere  tuo  ut  alienum  non  locdas,”  but  gave 
effect  to  the  other  maxim,  “ de  minimis  non  curat  lex.’’ 

The  unsatisfactory  character  of  the  case  as  reported  is  inci- 
sively discussed  in  Banks  on  ‘^The  Law  of  Support,”  pp.  36-38 
(1894),  and  the  view  of  Bowen,  L.J.,  in  Mitchell  v.  Darley  Main 
Colliery  Co.  (1884),  14  Q.B.D.  125,  at  p.  137,  is  quoted;  he  is 
evidently  of  the  opinion  that  the  true  view  is,  that,  if  a sub- 
stantial or  appreciable  subsidence  can  be  proved,  the  plaintiff 
is  entitled  to  nominal  damages,  quite  apart  from  the  amount  of 
actual  damage.  And  that,  I think,  is  the  correct  result,  as 
manifested  by  the  general  trend  of  the  cases,  with  the  sole  ex- 
ception of  Smith  V.  Thackerah.  There  is  also  a case  decided  by 
Denman,  J.,  and  Pollock,  B.,  in  1883,  of  Chapman  v.  Day  (1883), 
47  L.T.R.  705,  in  which  the  common  law  right  of  support  being 
violated  gave  a right  of  action  wherein  the  damages  were  not 
necessarily  nominal  merely  because  if  there  had  been  no  build- 
ings on  the  land  the  damage  would  have  been  inappreciable. 

Here  the  plaintiff’s  solum  was  disturbed  and  changed  to  a 
visible,  appreciable,  and  substantial  extent  by  cracks  and  subsi- 
dence, by  the  withdrawal  of  lateral  support  resulting  from  the 
trenching  operations  of  the  city  in  the  street.  It  does  not  mat- 
ter as  to  the  sort  of  soil  which  was  found  below — whether  hard 
or  soft  clay  or  wet  sand  or  silt — the  removal  of  it  caused  the  dis- 
turbance in  the  plaintiff’s  land  (see  Jordeson  v.  Sutton  South- 
coates  and  Drypool  Gas  Co.,  [1899]  2 Oh.  217,  at  p.  239,  and 
Cahot  V.  Kingman  (1896),  166  Mass.  403.) 

It  was  not  necessary  to  prove  negligence  in  the  methods  of 
work  adopted  by  the  city : the  work  must  be  done  so  as  not  to 
disturb  the  soil  of  the  frontagers.  'Hf  the  plaintiff  was  entitled 
to  the  support  of  the  defendant’s,  land  and  was  deprived  of  it,  the 
absence  of  negligence  is  immaterial:”  per  Martin,  B.,  in  Brown 
V.  Robins,  cited  above,  4 H.  & N.  at  p.  192.  The  authorities  are 
collected  in  a note  to  p.  415  of  Gale  on  Easements,  8th  ed.  (1908), 
and  see  Banks  on  Support,  p.  71. 

No  objection  was  made  to  the  Judge’s  charge  or  as  to  the 
questions  submitted  to  the  jury.  It  would  be  a proper  course, 
in  cases  of  this  kind,  to  ask  the  jury  whether  buildings  added  to 
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without  the  buildings.  But  all  the  evidence  enables  us  to 
ascertain  these  matters  in  the  plaintiff’s  favour,  and  there  would 
be  no  purpose  in  further  litigation. 

The  judgment  is  affirmed  with  costs. 

Boyd,  0. 
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[IN  THE  COURT  OF  APPEAL.] 
Re  Ellis  and  Town  of  Renfrew. 


C.  A. 

1911 

March  8. 


Municipal  Corporations — Local  Option  By-law — Toting — Declaration  hy 
Clerk — Scrutiny  hy  County  Court  Judge — Motion  to  Quash  By-law — 
Inquiry  into  Validity  of  Votes — Illiterate  Voters — Blind  Voter — Non- 
eoinpliance  with  sec.  171  of  Municipal  Act — Secrecy  in  Voting — Man- 
ner of  Voting — Tames  on  Voters’  List — Ontario  Voters’  Lists  Act,  sec. 
24 — Married  Woman  Deserihed  as  Widow — Discrepancy  in  Number  of 
Ballots — Clerk  Acting  as  Deputy  Returning  Officer — Irregularities — 
Curative  Provisions  of  sec.  204. 

Tlie  order  of  a Divisional  Court  ( 2 O.W.N.  27 ) , affirming  the  order  of 
Riddell,  J.,  21  O.L.R,  74,  dismissing  a motion  to  quash  a local  option 
by-law,  was  affirmed  by  the  Court  of  Appeal;  Meredith,  J.A.,  dissenting. 

Per  Garrow,  J.A.  : — Section  178  of  the  Municipal  Act,  1903,  which  requires 
the  clerk  to  sum  up  and  declare  the  result  of  the  polling,  is  applicable 
in  the  case  of  a local  option  by-law. 

2.  Sub-sections  1 and  2 of  sec.  179  are  not  repealed  by  9 Edw.  VII.  ch.  73, 
sec.  9:  the  only  effect  of ’that  amendment  is  to  make  sub-sec.  3 of  sec. 
179.  which  allows  deputy  returning  officers  and  poll  clerks  to  vote, 
applicable,  leaving  the  case  of  the  clerk  as  it  was,  and  the  express  pro- 
visions of  sec.  179,  sub-sec.  2,  and  sec.  365,  in  full  force;  and,  therefore, 
the  objection  to  the  right  of  the  clerk  to  vote  was  well-founded. 

Dictum  of  Meredith,  C.J.C.P.,  in  Re  Sehumaeher  and  Town  of  Chesley 
(1910),  21  O.L.R.  522,  at  p.  525,  dissented  from. 

3.  It  is  not  a statutory  condition  precedent  to  the  right  of  an  illiterate 
person  to  vote,  that  he  should  take  the  declaration  required  by  sec. 
171;  the  omission  to  take  the  declaration  is  merely  an  irregularity  in 
the  mode  of  receiving  the  vote,  and  so  covered  by  the  curative  clause  of 
the  statute,  sec.  204. 

Re  Port  Arthur  Eleetion  (1906),  12  O.L.R.  453,  distinguished. 

4.  Any  serious  or  extensive  infringement  of  the  requirements  of  the  statute 
as  to  secrecy  in  voting  would  affect  not  merely  individual  votes  but  the 
whole  election;  but  the  violations  in  the  cases  of  two  elderly  persons 
who  were  accompanied  to  the  polling  booth  by  their  relatives,  were  of 
a harmless  nature,  having  absolutely  no  general  effect,  and  were,  at  the 
most,  irregularities,  cured  by  sec.  204. 

5.  Upon  a motion  to  quash  a by-law,  the  findings  of  a County  Court  Judge 
U))on  a scrutiny  are  not  binding  upon  the  Court. 

6.  The  finality  of  the  voters’  list  is  as  binding  upon  the  one  tribunal  as 

upon  the  other;  for,  although  “scrutiny”  only  is  mentioned  in  sec.  24  of 
the  Ontario  Voters’  Lists  Act,  the  policy  of  finality  is  so  clearly  ex- 
pressed that  it  ought  also  to  be  respected  in  the  High  Court. 

7.  Upon  a motion  to  quash  a by-law,  the  Court  may,  notwithstanding  the 

finality  of  the  voters’  list,  consider  and  determine  objections  taken  to 
the  votes  of  persons  who  were  allowed  to  vote  as  tenants,  where  the 

complaint  is  that  the  names  were  left  upon  the  voters’  list,  although  the 

])ersons  were  at  the  time  of  preparing  the  list  actually  disqualified  by 
non-residence,  and  their  disqualification  continued  down  to  the  time 
of  the  election. 

8.  The  vote  of  Mrs.  C..  a married  woman,  described  in  the  list  as  a widow, 
should  not  lie  disallowed;  the  name  should  not  have  been  upon  the  list; 
but.  as  it  was  there,  she  had  the  same  right  to  vote  as  any  other  dis- 
qualified person  Avhose  name  had  by  inadvertence  been  left  upon  the  list. 

9.  Striking  certain  votes  off  the  poll  in  favour  of  the  by-law,  there  still 
remained  a sufficient  majority  in  favour  of  it. 
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Per  Magee,  J.A,  : — Taking  the  declaration  prescribed  by  the  statute  may 
be  a condition  precedent  to  the  illiterate  voter’s  right  to  claim  assistance, 
but  not  to  his  right  to  vote.  There  was  no  valid  ground  for  striking  the 
votes  of  the  10  illiterate  voters  off  the  count,  nor  those  of  a blind  voter, 
two  aged,  feeble  women  whose  relatives  accompanied  them  to  the  poll, 
and  a woman  said  to  have  openly  marked  her  ballot. 

2.  The  extra  ballot  at  one  of  the  polling  places,  where  only  220  persons 
voted,  and  221  marked  ballots  were  found  in  the  box,  should  be  struck 
off ; and  so  also  the  ballot  of  a woman  who  was  said  to  have  declined 
to  vote.  These  ballots  should  have  been  disallowed  on  the  scrutiny. 

3.  The  applicant  failed  to  shew  a sufficient  number  of  invalid  votes  to 
affect  the  result,  whether  he  started  with  the  number  of  votes  counted 
by  the  clerk  or  with  the  number  counted  upon  the  scrutiny. 

4.  The  Ontario  Voters’  Lists  Act  was  intended  only  for  provincial  and 
municipal  elections  and  not  for  voting  on  by-laws;  but  the  lists  pre- 
pared thereunder  settles  the  names  of  those  who  are  to  be  on  the  voters’ 
list  to  be  prepared  by  the  clerk  for  the  by-law,  and  is  the  touchstone  by 
which  it  is  to  be  tested,  having  in  mind  the  exceptions  referred  to  in 
sec.  24. 

5.  It  is  not  illegal  for  the  clerk  to  act  as  returning  officer  and  also  as  one 
of  the  deputy  returning  officers. 

6.  The  objection  that  the  clerk  did  not  forthwith  certify  to  the  council 
whether  the  required  majority  of  the  electors  voting  had  approved  or 
disapproved  of  the  by-law,  was  not  sustained  by  the  evidence;  and  so 
with  some  of  the  other  objections. 

7.  While  there  were  some  irregularities  in  connection  with  the  marking 
of  13  of  the  ballots  cast,  they  were  of  an  innocent  character,  and  occurred 
without  objection  from  the  agents  on  either  side.  The  clerk  and  the 
deputy  returning  officers  appeared  to  have  acted  impartially;  and  no 
ground  was  suggested  for  suspicion  that  the  result  did  not  fairly  ex- 
press the  will  of  the  electors.  The  conduct  of  the  polling  was  in  accord- 
ance with  the  principles  of  the  Act.  And,  therefore,  sec.  204  of  the  Muni- 
cipal Act  applied. 

Per  Meredith,  J.A. : — ^Section  24  of  the  Ontario  Voters’  Lists  Act  is  not 
applicable:  it  applies  only  to  an  “election”  and  a “scrutiny;”  voting 
upon  a by-law  is  not  an  election;  and  a motion  to  set  aside  a by-law 
cannot  be  considered  a scrutiny. 

2.  The  saving  provisions  of  sec.  204  should  not  be  applied,  in  view  of  the 
grave  irregularities,  striking  at  the  fundamental  principle  of  secrecy 
in  voting;  whether  the  votes  affected  thereby  were  or  were  not  to  be 
counted,  the  by-law  should  be  quashed. 

.3.  The  vote  of  Mrs.  C.  should  be  disallowed;  she  was  absolutely  disqualified 
because  a married  woman. 


Appeal  by  A.  A.  Ellis  from  the  order  of  a Divisional  Court 
(2  O.W.N.  27)  affirming  the  order  of  Riddell,  J.  (21  O.L.R. 
74),  dismissing  the  appellant’s  motion  to  quash  a local  option 
by-law. 


November  22  and  23,  1910.  The  appeal  was  heard  by  Moss, 
C.J.O.,  Garrow,  Maclaren,  Meredith,  and  Magee,  JJ.A. 

W.  M.  Douglas,  K.C.,  and  J.  E.  Thompson,  for  the  appellant. 
The  Divisional  Court  gave  no  independent  judgment  in  the  mat- 
ter, but  held  that  they  were  bound  He  Schumacher  and  Town 
of  Chesley  (1910),  21  O.L.R.  522.  It  is  submitted  that  the  re- 
quisite three-fifths  majority  for  the  by-law  was  not  obtained, 
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inasmuch  as  it  should  have  been  computed  on  the  basis  of  the 
total  vote  of  601,  three-fifths  of  which  would  be  361,  while,  ac- 
cording to  the  finding  of  the  County  Court  Judge,  only  358 
votes  were  cast  in  favour  of  the  by-law,  being  3 votes  short 
of  the  required  number.  The  County  Court  Judge  erred  in  com- 
puting the  majo'rity  on  the  basis  of  a total  vote  of  591,  as  he 
should  not  have  deducted  from  the  total  of  601  the  10  illegal 
votes  rejected  by  him.  Apart  from  the  question  of  the  method 
of  counting  the  votes,  it  is  submitted  that  the  by-law  was  rtot 
carried  by  a three-fifths  majority,  and  that  the  election  was 
conducted  in  clear  breach  of  the  provisions  of  the  Act.  Start- 
ing with  the  certificate  of  the  County  Court  Judge,  and  taking 
his  count  as  correct,  it  would  be  necessary  to  strike  off  9 votes 
in  order  to  reduce  the  majority  below  the  three-fifths  required. 
The  appellant  contends  that  it  is  shewn  on  the  evidence  that 
there  are  16  votes  which  ought  to  be  struck  off,  made  up  as  fol- 
lows : 10  illiterate  voters  and  one  blind  voter,  from  whom  declar- 
ations were  not  obtained,  as  required  by  sec.  171  of  the  Munici- 
pal Act ; 2 voters  whose  ballots  were  marked  in  the  presence  of 
third  persons ; 1 voter  whose  ballot  was  marked  in  public ; 
while  in  two  other  cases  ballots  were  counted  illegally  in  favour 
of  the  by-law.  As  to  the  10  illiterate  voters,  it  is  submitted 
that  there  is  no  dispute  as  to  the  facts.  The  policy  of  the  Act 
is  to  provide  for  absolute  secrecy  in  voting,  and  no  person  should 
be  allowed  to  make  an  open  vote  who  does  not  make  a declar- 
ation that  he  is  unable  to  read.  Furthermore,  these  votes  were 
not  recorded  in  the  presence  of  agents  for  both  sides,  as  required 
by  the  Act.  No  consent  was  given  to  this  violation  of  the  statute, 
and  as  a matter  of  law  there  can  be  no  estoppel  in  such  a case. 
Reference  was  made  to  The  Halton  Case  (1875),  H.E.C.  283,  at 
p.  286 ; The  Prescott  Case  (1883),  1 Ont.  Elec.  Oas.  88,  at  pp.  106, 
119-121 ; Maxwell  on  Statutes,  4th  ed.,  p.  554,  and  Jolly  v. 
Handcock  (1852),  7 Ex.  820,  there  cited;  In  re  Duncan  and 
Town  of  Midland  (1907-8),  16  O.L.R.  132,  per  Riddell,  J., 
at  p.  147;  The  Haldimand  Case  (1888),  1 Ont.  Elec.  Gas.  529, 
549,  557.  Counsel  referred  to  other  irregularities  in  the  conduct 
of  the  election,  to  which,  they  contended,  the  curative  provisions 
of  sec.  204  did  not  apply:  Re  Hickey  and  Town  of  Orillia  (1908), 
17  O.L.R.  317,  342. 
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W.  E.  Raney,  X.C.,  and  S,  T.  Chown,  for  the  respondent  cor- 
poration. The  crucial  question  in  this  case  is  as  to  the  correct 
starting  point  on  a motion  to  quash  a by-law,  which,  it  is  sub- 
mitted, is  the  declaration  of  the  returning  officer.  On  this  basis, 
21  votes  would  have  to  be  struck  off  to  reduce  the  majority  vote 
below  the  statutory  minimum,  and,  as  only  16  are  attacked,  the 
appellant  cannot  succeed:  Be  Cleary  and  Township  of  Nepean 
(1907),  14  O.L.R.  392;  Be  Dillon  and  Village  of  Cardinal 
(1905),  10  O.L.R.  371,  375;  In  re  Saltfteet  Local  Option  By- 
law (1908),  16  O.L.R.  293;  Be  Mitchell  and  Camphellford 
(1908),  16  O.L.R.  578;  In  re  McGrath  and  Town  of  Durham 
(1908),  17  O.L.R.  514;  Be  Orangeville  Local  Option  By-law 
(1910),  20  O.L.R.  476;  Be  Ellis  and  Town  of  Renfrew  (1910), 
21  O.L.R.  74;  Re  Schumacher  and  Town  of  Chesley,  21 
O.L.R.  522.  The  appellant  was  the  duly  authorised  agent  of 
those  who  opposed  the  by-law,  and,  by  his  acquiescence  in  the 
voting  of  a number  of  the  persons  whose  votes  he  objects  to 
and  in  other  alleged  irregularities,  is  estopped  from  taking  steps 
to  quash  the  by-law  on  account  of  these  matters : Regina  ex  rel. 
Regis  v.  Cusac  (1876),  6 P.R.  303;  Regina  ex  rel.  Harris  v. 
Bradhurn  (1876),  6 P.R.  308,  at  p.  309.  The  result  of  the  vot- 
ing was  not  affected  by  any  of  the  alleged  irregularities,  and, 
if  any  existed,  they  are  cured  by  the  operation  of  sec.  204  of 
the  Municipal  Act. 

Douglas,  in  reply. 


March  8.  Garrow,  J.A.  : — A number  of  objections  were 
argued  on  the  motion  before  Riddell,  J.,  but  in  his  judgment  that 
learned  Judge  states  that  all  were  abandoned  except  objections 
numbered  1,  8,  13,  and  16. 

Number  1 consisted  of  a general  statement  that  the  election 
was  not  conducted  in  accordance  with  the  principles  of  the  Con- 
solidated Municipal  Act,  1903,  followed  by  the  particular  in- 
stances relied  upon,  which  were:  (1)  that  5 votes  were  illeg- 
ally cast  in  poll  No.  1,  giving  the  names;  (2)  that  10  votes  were 
illegally  cast  in  poll  No.  3,  giving  the  names;  (3)  that  a voter, 
Jessie  Ferguson,  declined  to  vote  in  poll  No.  1,  but,  notwith- 
standing, the  deputy  returning  officer  placed  her  ballot  in  the 
box  and  counted  it;  (4)  that  Ann  McManus,  a voter,  was  allowed 
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to  mark  her  ballot  in  public  without  retiring  into  the  proper 
compartment;  (5)  that  in  poll  No.  2,  220  ballots  were  handed 
out  to  voters,  and  220  voters  were  entered  in  the  poll-book  as 
having  voted,  but  221  ballots  were  taken  out  of  the  box  and 
counted;  and  (6)  that,  after  the  polling  was  over,  the  ballots 
were  taken  out  of  the  box  and  thrown  into  a basket,  and  there 
lay  exposed  for  so'me  time  after  the  public  were  admitted  to  the 
polling  place. 

Number  8.  The  town  clerk,  although  the  town  is  divided 
into  three  polling  subdivisions,  acted  as  deputy  returning  officer 
in  poll  No.  2. 

Number  13.  The  secrecy  of  the  ballot  was  violated  in  many 
instances  in  polls  Nos.  1 and  3. 

Number  16.  The  clerk  did  not  declare  that  the  by-law  had 
received  the  assent  of  three-fifths  of  the  electors  voting  thereon, 
and,  alternatively,  if  he  did  so  declare,  he  did  so  illegally  because 
of  his  failure  to  comply  with  the  law  in  that  behalf. 

Riddell,  J.,  in  a long  and  very  careful  judgment,  dealt  with 
each  of  these  objections,  and  reached  the  conclusion  that  none 
of  them  alone,  nor  all  combined,  were  fatal  to  the  validity  of  the 
by-law  in  the  result,  and  dismissed  the  motion. 

On  the  appeal  to  the  Divisional  Court,  several  of  the  original 
objections  which  Riddell,  J.,  states  had  been  abandoned  before 
him,  seem  to  have  been  again  urged,  to  judge  from  the  notice  of 
motion.  No  written  judgment  was  delivered,  but  we  were  told 
that  the  Court,  in  dismissing  the  appeal,  followed  Ee  Schu- 
macher and  Town  of  Chesley,  21  O.L.R.  522,  in  which 
the  leading  judgment  of  the  Divisional  Court  was  also  delivered 
by  Riddell,  J.  The  only  specific  objections  which  the  two  cases 
have  in  common,  so  far  as  I can  see,  are  as  to  the  objection 
numbered  11  in  the  head-note  in  the  Schumacher  case,  namely,, 
that  a number  of  persons  voted  openly  in  the  presence  of  un- 
authorised persons,  and  the  clerk’s  vote. 

There  are,  in  addition,  of  course,  other  objections  in  both 
cases,  consisting  of  irregularities  which,  while  not  identical,  are 
evidently  more  or  less  in  the  same  class,  and  as  to  which  the 
provisions  of  sec.  204  of  the  Consolidated  Municipal  Act,  1904, 
would  apply.  That  section  declares  that  “no  election  shall  be 
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declared  invalid  by  reason  of  a non-compliance  with  the  pro- 
visions of  this  Act  as  to  (1)  the  taking  of  the  poll  or  (2)  the 
counting  oif  the  votes,  or  (3)  by  reason  of  any  mistake  in  the 
use  of  forms  contained  in  the  schedules  to  this  Act,  or  (4)  hy 
reason  of  any  irregularity , if  it  appears  to  the  tribunal  having 
cognizance  of  the  question  that  the  election  was  conducted  in 
accordance  with  the  principles  laid  down  in  this  Act,  and  that 
such  non-compliance,  mistake  or  irregularity  did  not  affect  the 
result  of  the  election.” 


This  section  has  hitherto,  in  cases  where  the  general  intention 
to  follow  the  statutory  provisions  is  apparent,  been,  very  proper- 
ly, construed  liberally  so  as  to  cover  all  objections  not  funda- 
mental or  in  the  nature  of  statutory  conditions  precedent,  or 
which  have  not  affected  the  result ; the  idea,  no  doubt,  being  that 
an  honest  vote  should  not  be  lost  because  of  the  ignorance  or 
carelessness  of  those  whom  the  law  has  appointed  to  receive 
it. 

Agreeing,  as  I do,  with  the  result  arrived  at  by  Riddell,  J., 
the  only  points  which,  in  my  opinion,  are  material,  and  would 
justify  further  discussion,  are:  (1)  the  case  of  the  illiterate 
voters  from  whom  declarations  were  not  obtained,  as  required 
by  sec.  171  of  the  Act;  (2)  the  violation  of  the  policy  of  secrecy 
in  the  case  of  the  two  elderly  women;  and  (3)  the  fundamental 
question  whether  there  was  the  necessary  statutory  majority  of 
valid  votes  in  favour  of  the  by-law. 

Before  dealing  with  these,  it  may,  however,  be  useful  to  refer 
briefly  to  two  of  the  other  objections,  which  are  of  general 
interest. 

It  was  objected  that  the  clerk  did  not  sum  up  and  declare  the 
result  of  the  polling,  as  required  by  sec.  178.  That  he  should  do 
so  in  every  case,  I have  no  doubt.  I expressed  this  opinion  in 
In  re  Dunoan  and  Town  of  Midland,  16  O.L.R.  132,  at 
pp.  157,  158 ; and  the  provisions  of  8 Edw.  YII.  ch.  54,  sec. 
11,  adding  a new  section,  143  {a),  to  the  Liquor  License  Act, 
seem  to  confirm  that  view.  The  clerk  is  the  official  re- 
turning officer,  and  he  only  can  properly  communicate  the  result 
of  the  poll  to  the  council.  Section  178,  which  requires  him  to 
sum  up  and  declare  the  result,  is  one  of  the  group  of  sections 
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made  applicable  by  sec.  351  to  the  taking  of  the  vote  upon  a by- 
law and  I see  no  reason  why  its  provisions  are  not  as  applicable, 
and  as  binding,  as  any  of  Ihe  others  which  he  is  bound  to  observe. 
The  objection  in  this  case  was  apparently  not  well-founded  in 
fact,  and  was,  upon  the  evidence,  held  not  to  be  established ; and 
my  only  reason  for  referring  to  it  is  that  Riddell,  J.,  seemed  to 
be  of  the  opinion  that  the  matter  was  still  in  doubt  upon  the 
law. 

The  other  objection  was  as  to  the  right  of  the  clerk  to  vote. 
This  objection  is,  I think,  well-founded,  by  virtue  of  the  pro- 
visions contained  in  sec.  179  and  in  sec.  365. 

I am,  with  deference,  unable  to  agree  with  Meredith,  C.J., 
in  the  Schumacher  case,  where  he  says  (21  O.L.R.  at  p.  525) 
that  the  effect  of  9 Edw.  YU.  ch.  73,  sec.  9,  was  to  repeal  sub- 
secs. 1 and  2 of  sec.  179.  The  only  effect  of  that  amendment 
plainly  was  to  make  sub-sec.  3 of  sec.  179,  which  allows  deputy 
returning  officers  and  poll  clerks  to  vote,  applicable,  leaving  the 
'Case  of  the  clerk  exactly  where  it  was,  and,  therefore,  the  ex- 
press prohibitions  contained  in  sec.  179,  sub-sec.  2,  and  in  sec. 
365,  in  full  force. 

'Coming  now  to  the  three  objections  before  mentioned.  Upon 
the  argument,  I was  impressed  with  the  contention  of  Mr.  Doug- 
las, counsel  for  the  applicant,  that  it  is  a statutory  condition 
precedent  to  the  right  of  an  illiterate  person  to  vote,  that  he 
should  take  the  declaration  required  by  sec.  171.  Reflection, 
however,  leads  me  to  the  conclusion  that  the  omission  is  merely 
an  irregularity  in  the  mode  of  receiving  the  vote,  and  so  covered 
by  sec.  204.  It  is  not  the  same  as  the  point  this  Court  considered 
in  Re  Port  Arthur  Election  (1906),  12  O.L.R.  453,  in  which 
agents  and  others  had  been  allowed  to  vote,  on  certificates  im- 
properly obtained,  at  polling  places  other  than  their  own.  In 
such  a case  the  agent’s  name  is  not  upon  the  voters’  list  at  all, 
where  he  proposes  to  vote.  He  is,  therefore,  not  a voter  there, 
and,  to  qualify  him  properly,  it  is  no  hardship  upon  him  to  say 
that  he  must  come  prepared  with  a proper  certificate,  and,  if 
he  does  not,  it  is  not  the  fault  of  anybody  but  himself.  In  the 
case  of  an  illiterate  voter,  it  is  the  duty  of  the  deputy  return- 
ing officer  to  obtain  the  necessary  declaration  as  a preliminary 
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to  delivering  the  ballot.  And  the  form  of  declaration  is  one  of 
the  forms  with  which  he  is  officially  supplied  for  use  at  the  pol- 
ling place,  and  is  not  something  which  the  voter  himself  is  re- 
quired or  expected  to  produce. 

It  is,  of  course,  the  policy  of  the  Act  to  secure  secrecy,  and 
any  serious  or  extensive  departure  from  such  policy  would 
undoubtedly  not  merely  affect  the  individual  vote,  but  would 
be  fatal  to  the  whole  election.  But  in  the  present  instance  the 
violations  in  the  cases  of  the  two  very  elderly  persons  who  were 
accompanied  to  the  polling  booth  by  their  relatives,  are,  upon  the 
evidence,  of  a very  harmless  nature,  having  absolutely  no  gen- 
eral effect,  and  ^are  only,  at  the  most,  irregularities,  cured  by  sec. 
204. 

The  remaining  question  is  as  to  the  result  of  the  poll  and  the 
various  objections  taken  to  the  votes  of  persons  who  were  allowed 
to  vote.  There  had  been  a scrutiny  by  the  County  Court  Judge, 
who  reached  certain  conclusions  which  appear  in  the  case,  from 
several  of  which  Riddell,  J.,  dissented,  although  the  result 
arrived  at  by  both,  namely,  that  the  by-law  had  been  carried  by 
a sufficient  majority,  was  the  same. 

I agree  with  Riddell,  J.,  that,  upon  a motion  to  quash,  the 
findings  of  a County  Court  Judge  upon  a scrutiny  are  not  bind- 
ing upon  the  High  Court.  Such  a motion  is  not  by  way  of  appeal 
from  the  County  Court  Judge,  but  is  in  itself  a substantive 
motion,  on  which  the  whole  facts  and  circumstances  are  open 
and  subject  to  be  reviewed,  the  County  Court  Judge’s  findings 
not  being  at  all  in  the  nature  of  res  judicata.  This  is  not,  how- 
ever, to  say  that  the  reasons  given  by  the  learned  County  Court 
Judge  may  not  be  looked  at,  or  even,  if  found  satisfactory,  upon 
such  a motion,  adopted. 

One  thing  at  least  seems  to  be  cloar,  namely,  that  the  finality 
of  the  voters’  list  should  be  as  binding  upon  the  one  tribunal  as 
upon  the  others;  for,  although  “scrutiny”  only  is  mentioned  in 
sec.  24  of  the  Voters’  Lists  Act,  7 Edw.  VII.  ch.  4,  the  policy  of 
finality  is  so  clearly  expressed  that  it  ought,  also,  I think,  to  be 
respected  in  the  High  Court:  see  Stowe  v.  Jolliffe  (1874),  L.R., 
9 C.P.  734,  at  p.  750. 

The  persons  who  are  qualified  to  vote  upon  such  a by-law  as 
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that  in  question  are  such  persons,  called  “electors”  in  R.S.O. 
1897,  ch.  245,  sec.  141,  as  are  qualified  to  vote  at  a municipal 
election,  and  the  electors  of  a municipality  are  defined  by  sec. 
86  of  the  'Consolidated  Municipal  Act,  1903.  The  voters’  list 
to  be  used  is  that  provided  for  in  sec.  148. 

But  even  adopting  the  finality  of  the  voters’  list  leaves  open 
the  question  of  the  nature  and  extent  of  the  inquiry  which  may 
be  made  on  such  a motion  as  this,  in  the  case  of  tenants  whose 
names  were  left  upon  the  voters’  list,  although  actually  then 
disqualified  by  non-residence  and  whose  disqualification  con- 
tinued down  to  the  time  of  the  election : see  sec.  86,  ' ‘ secondly.  ’ ’ 

Riddell,  J.,  was  of  the  opinion  that  this  was  a question  not 
open  to  the  learned  County  Court  Judge  upon  a scrutiny — a 
question,  it  seems  to  me,  left  in  considerable  and  unnecessary 
obscurity  in  the  legislation  upon  the  subject.  But  it  was  cer- 
tainly open  to  Riddell,  J.,  upon  this  motion,  to  consider  and  de- 
termine the  question.  The  law  is  properly  most  careful  to  pro- 
tect the  hond  fide  voter  in  exercising  his  right,  but  I see  no 
sign  of  favour  extended  to  the  voter  who  is  so  only  by  virtue  of 
the  statutory  estoppel.  Sub-section  2 of  sec.  24  of  the 
Voters’  Lists  Act  speaks  of  “persons  who,  subsequently  to  the 
list  being  certified,  are  not  or  have  not  been  resident  . . . with- 

in the  municipality.”  This  language,  if  applicable  especially 
in  addition  to  the  “secondly”  of  sec.  86,  seems  amply  wide 
enough  to  include  the  case  of  the  persons  to  whom  I have  re- 
ferred, as  well  as  those,  if  any,  who,  after  the  list  was  certified, 
became  disqualified  by  becoming  non-resident.  It  would  be 
an  odd  and  wholly  illogical  conclusion  that  the  person  who  was 
actually  disqualified  when  the  list  was  certified  should  be  in  a 
better  position  than  one  who,  properly  qualified  then,  subse- 
quently became  disqualified — a result  which,  in  my  opinion, 
could  not  have  been  intended,  and  which  is  certainly  not  clearly 
within  the  language  used. 

Coming  now  to  the  actual  vote  cast.  The  learned  County 
Court  Judge,  upon  an  examination  of  the  ballot  papers,  reduced 
the  actual  vote,  as  declared  by  the  clerk,  to  368  in  favour  of  the 
by-law  and  233  against;  and  I adopt  his  conclusion  in  that 
respect.  He,  in  addition,  disallowed  4 votes  as  the  votes  of 
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persons  who  were  not  named  in  the  voters’  list,  namely,  George 
Hines,  T.  W.  Grinston,  John  M.  Airth,  and  Janet  D.  Campbell. 
I agree  with  his  conclusions,  which  are  really  not  in  dispute,  in 
the  case  of  the  first-named  three,  but  not  in  the  case  of  the 
fourth.  His  reason  for  disallowing  the  vote  of  Mrs.  Campbell 
was  because,  although  a married  woman,  she  is  described  in  the 
list  as  a widow.  That,  however,  is  mere  misdescription,  and 
cannot  override  the  circumstance  that  her  name  was  upon  the 
list  in  respect  of  property  which  she  owned  and  for  which  she 
was  assessed.  She  should  not  have  been  upon  the  list,  of  course, 
but,  being  there,  she  had  the  same  right  to  vote  as  would  an  in- 
fant, an  alien,  or  other  disqualified  person  who  had  by  inadvert- 
ence been  left  upon  the  list. 

Then  the  five  voters,  McEwen,  Martin,  Seymour,  Stringer, 
and  Kelly,  who  are  shewn  by  the  evidence  to  have  been  non- 
resident at  the  date  of  the  certified  list,  and  to  have  remained 
so  down  to  the  time  of  the  polling,  should  also  be  disallowed. 

The  result  is,  that  there  are  9 votes,  including  that  of  the 
town  clerk,  to  be  deducted,  which  leaves  the  total  number  of 
votes  592,  of  which  three-fifths  is  355.  And  deducting  9 votes 
from  368,  the  total  votes  in  favour  of  the  by-law,  leaves  359,  or  a 
majority  of  4 over  the  statutory  requirement. 

The  result  is,  that  the  appeal  should  be  dismissed  and  the 
motion  refused,  with  costs  throughout. 


Moss,  C.J.O.,  and  Maclaren,  J.A.,  agreed  that  the  appeal 
should  be  dismissed  with  costs. 


Magee,  J.A. : — The  appellant  as  his  starting  point  takes  his 
stand  upon  the  finding  of  the  learned  County  Court  Judge  as  to 
the  number  of  votes  polled  for  and  against  the  by-law.  That 
finding,  as  certified  to  the  town  council,  was  that  358  votes  were 
cast  for  the  measure  and  233  against  it,  making  a total  of  591. 

To  succeed  in  shewing  that,  by  reason  of  some  of  these  votes 
being  invalid,  the  by-law  did  not  obtain  a three-fifths  majority 
and  was  actually  defeated,  it  is  conceded  that  it  would  be  neces- 
sary to  reduce  this  total  of  591,  and  as  a consequence  the  number 
of  the  majority,  by  at  least  9 votes. 

The  appellant  attacks  16  in  all  out  of  those  counted  by  the 
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County  Court  Judge.  These  are:  10  votes  by  illiterate  persons 
for  whom  the  deputy  returning  officer  marked  the  ballots  without 
the  written  declaration  of  inability  to  read  having  been  made 
by  the  voters,  as  required  by  sec.  171  of  the  Municipal  Act ; one 
vote  by  a blind  man  whose  ballot  was  similarly  marked;  2 votes 
of  aged  feeble  women,  each  of  whom  was  assisted  into  the  voting 
compartment  by  a relative  who,  it  is  alleged,  saw  or  assisted  in 
the  marking  of  the  ballot ; one  vote  counted  as  put  in  by  a young 
woman,  who,  after  receiving  her  ballot,  declined  to  vote,  but 
whose  ballot  was  put  in  by  the  deputy  returning  officer;  one 
vote  by  a woman  who,  it  is  said,  did  not  mark  her  ballot  pri- 
vately, but  in  presence  of  various  persons  in  the  polling  place ; 
and  one  ballot  found  in  the  ballot  box  at  poll  No.  2 in  excess 
of  the  number  who  had  voted. 

It  is  manifest  that  without  striking  out  the  votes  of  some  of 
these  illiterate  persons  the  by-law  cannot  be  declared  to  be  de- 
feated, even  if  the  other  7 votes  were  got  rid  of.  Therefore, 
these  10  may  be  dealt  with  first. 

Section  168  of  the  Municipal  Act,  which,  with  other  sections, 
is  made  applicable  by  sec.  351,  requires  an  elector,  upon  receiv- 
ing his  ballot  paper,  to  go  into  the  voting  compartment,  mark 
his  ballot,  fold  it  up,  and,  without  displaying  to  any  one  how 
it  is  marked,  deliver  it  folded  to  the  deputy  reurning  officer,  who 
deposits  it  in  the  ballot  box;  and  sec.  169  forbids  that  any  one 
shall  enter  the  compartment  while  the  voter  is  there.  If  these 
sections  stood  alone,  illiterate  or  physically  incapacitated  elec- 
tors would  be  unable  to  exercise  their  right  of  voting.  That 
right,  if  they  can  exercise  it,  is  conferred  upon  them  equally  with 
their  more  fortunate,  though  in  some  cases  perhaps  not  more 
sensible,  neighbours.  So  sec.  171  makes  provision  for  them.  It 
declares  that,  “in  the  case  of  a person  claiming  to  be  entitled  to 
vote  who  makes  a declaration  that  he  is  unable  to  read,  the  pro- 
ceedings shall  be”  as  therein  follows.  These  proceedings  are, 
that  the  deputy  returning  officer  shall,  in  the  presence  of  the 
agents  on  both  sides,  cause  the  vote  to  be  marked  as  the  voter 
directs  on  a ballot  paper,  and  place  it  in  the  ballot  box  and 
make  an  entry  of  the  fact  and  the  reason  for  it  in  the  poll- 
book.  The  section  goes  on  to  provide  that  “the  de- 
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claration  . . . may  be  in  the  form  of  schedule  E 
and  shall  at  the  time  of  the  polling  be  made 
by  the  person  claiming  to  be  entitled  to  vote,  before  the 
deputy  returning  officer,  who  shall  attest  the  same  . . . 

and  the  said  declaration  shall  be  given  to  the  deputy  returning 
officer  at  the  time  of  voting.”  In  the  case  of  Hebrew  voters 
objecting  on  religious  grounds  to  mark  a ballot  on  Saturday, 
the  declaration  of  that  objection  may,  under  the  same  sec.  171, 
be  made  orally.  In  the  case  of  a person  claiming  to  be  entitled 
to  vote  who  is  incapacitated  by  blindness  or  other  physical  cause 
from  marking  his  ballot,  the  section  does  not,  expressly  at  least, 
require  any  declaration,  but  the  form  schedule  E seems  intended 
to  be  used  for  such  cases  also.  When  we  turn  to  that  form,  it 

reads  merely,  “I,  A.B.,  of,  etc.,  being  numbered  on  the 

voters’  list,  etc.,  being  a legally  qualified  elector,  etc.,  do  hereby 
declare  that  I am  unable  to  read’^ — and  the  illiterate  voter  is 
to  make  his  mark  to  it. 

It  was  argued  for  the  appellant  that,  in  the  cases  to  which 
sec.  171  'applies,  the  elector  is  given  a vote  only  condition- 
ally upon  making  the  declaration,  and  that,  if  the  condition  was 
not  complied  with,  the  vote  would  be  invalid.  But  that,  I think, 
is  manifestly  not  the  intention  nor  the  effect  of  the  statute. 
Ability  to  read  is  not  one  of  the  qualifications  of  voters — any 
more  than  physical  vigour,  or  vision,  or  Christianity.  The  fran- 
chise is  conferred  absolutely,  and,  if  its  possessor  chooses  to 
risk  making  a haphazard  mark  on  his  ballot,  no  one  has  the  right 
to  prevent  him.  The  section  is  based  on  the  man  being  “en- 
titled to  vote,”  and  the  form  of  declaration  asserts  that  title. 
It  does  not  say  that  he  gets  the  right  upon  making  the  declara- 
tion, but  treats  the  right  as  existing,  and  merely  declares  what 
the  proceedings  shall  be.  Apparently,  under  sec.  165,  the  elector 
is  entitled  to  have  the  ballot  delivered  to  him  before  he  need  say 
a word  about  his  inability. 

No  doubt,  the  formal  declaration  is  not  an  idle  ceremony, 
although  it  is  a mere  repetition,  not  under  oath,  of  that  which 
the  elector  has  already  stated — and  having  only  his  mark  to  a 
paper  which  he  cannot  read  does  not  stand  as  inherent  evidence 
against  him.  It  brings  to  his  attention  the  fact  that  he  is  doing 
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something  of  importance.  Section  176  of  the  Criminal  Code, 
1906,  would  apply  to  it  if  untrue,  and  a deputy  returning  officer 
wilfully  omitting  to  obtain  it  would  run  the  risk  of  punishment 
under  sec.  164  of  the  Criminal  Code,  and  penalty  under  sec.  194 
of  the  'Municipal  Act.  But  these  sanctions  emphasise  the  object 
of  requiring  a true  declaration,  which  is,  that  the  procedure 
for  the  assistance  of  voters  in  the  exercise  of  their  lawful  right 
shall  not  be  made  use  of  except  in  -cases  in  which  it  is  honestly 
necessary.  If  it  is  so  honestly  necessary,  the  Legislature  allows 
that  modification  of  the  rule  of  absolute  secrecy.  Nowhere  do 
I find  any  indication  of  an  intention  to  take  away  the  vote  be- 
cause secrecy  is  not  maintained,  even  in  -cases  where  it  directs  it 
to  be  maintained.  In  the  Dominion  Elections  Act,  sec.  221,  the 
ordinary  elector  is  forbidden  to  shew  his  ballot  paper,  when 
marked,  so  as  to  allow  his  marking  to  be  known,  and  so  in  the 
Ontario  Election  Act,  1908,  sec.  163.  The  Municipal  Act,  sec. 
168,  requires  him  to  deliver  the  ballot  to  the  officer  without 
shewing  it  to  any  one.  But  none  of  the  Acts  says  that  the  vote 
shall  be  invalid  if  he  does,  and  no  case  so  holding  has  been  cited. 
Displaying  the  ballot  may  be  evidence  to  support  a charge  of 
corrupt  practice,  or  to  shew  improper  conduct  of  the  election, 
but  that  is  another  matter.  If,  then,  in  the  case  of  such  a wilful 
breach  of  secrecy  by  the  ordinary  voter,  he  is  not  disfranchised, 
how  can  it  be  said  that  the  illiterate  elector  loses  his  vote 
because,  without  fault  of  his  own,  the  ballot  is,  without  authority, 
marked  in  the  presence  of  one  or  three  persons  sworn  to  secrecy. 
Taking  the  declaration  may  be  a condition  precedent  to  his  right 
to  claim  assistance,  but  not  to  his  right  to  vote.  These  men  had 
that  right.  That  they  were  in  fact  unable  to  read  is  not  dis- 
puted, and  there  is  no  suggestion  that  their  ballots  were  not 
marked  in  accordance  with  their  own  intention.  In  my  view, 
there  is  no  valid  ground  for  striking  them  out  of  the  count. 
It  is  said  that  the  ballots  of  all  or  nearly  all  of  them  were  marked 
when  only  the  deputy  returning  officer  was  in  the  compartment 
with  the  voter,  and  without  an  agent  on  each  side  being  present. 
It  was  only  at  polls  Nos.  1 and  3 that  they  voted.  The  deputy 
returning  officer  at  the  former  place  makes  affidavit  that,  before 
marking  any  of  the  ballots  of  illiterates,  he  asked  the  agents  on 
each  side  to  be  present.  The  officer  at  No.  3 swears  that  the 
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agents  acquiesced  in  his  not  taking  declarations  and  in  his  going 
in  alone  when  the  ballots  were  marked — and,  although  the  agent 
for  those  opposing  the  by-law  denies  acquiescence  as  to  the 
declaration,  he  does  not  as  to  the  marking.  There  is  no  sugges- 
tion that  any  agent  who  desired  was  in  any  way  prevented  or  dis- 
couraged from  being  present.  TJiere  is  nothing  in  the  facts  with 
regard  to  any  of  these  10  votes  to  make  one  have  regrets  that  the 
vot<^s  should  not  be  struck  out.  It  would  be  unfortunate  if  any 
of  them  were  disallowed,  so  far  as  the  facts  appear,  as  no  want 
of  good  faith  anywhere  is  suggested. 

With  regard  to  the  other  7 votes  objected  to,  what  I have 
said  as  to  the  illiterate  voters  applies  also  to  the  blind  voter, 
and  to  the  2 votes  by  aged,  feeble  women  and  to  the  vote  by  the 
woman  said  to  have  openly  marked  her  ballot.  There  is  no 
reason  for  disallowing  any  of  them. 

The  extra  ballot  at  No.  2,  where  only  220  persons  voted,  and 
221  marked,  and  I suppose  initialled,  ballots  were  found  in  the 
box,  should,  of  course,  be  struck  out.  With  all  deference  to  the 
learned  County  Court  Judge,  I think  that  it  should  have  been 
disallowed  on  the  scrutiny,  just  as  a forged  ballot  or  any  other  ex- 
traneous paper  would  be  disregarded.  So  also  with  regard  to  the 
ballot  of  the  young  woman  who  is  said  to  have  declined  to  vote. 
The  deputy  returning  officer  now  admits  that  he  was  wrong  in 
putting  it  into  the  box,  but  he  says  he  was  and  is  of  opinion  fhat 
it  was  an  unmarked  ballot.  It  is  not  at  all  clear  from  the  young 
woman’s  evidence  that  she  really  did  decline  to  vote.  The  most 
that  can  be  said,  perhaps,  is  that  she  did  not  actually  tell  the 
officer  to  put  the  ballot  in  the  box.  She  says  it  was  immaterial 
to  her  what  was  done  with  it.  She  does  not  say  what  marks  she 
put  upon  it.  If  she  did  not  vote,  she  was  not  protected  from  dis- 
closing how  it  was  marked,  so  that  it  might  not  be  confounded 
wuth  other  papers  properly  in  the  box.  If  she  did  not  vote,  and 
the  officer  improperly  put  her  ballot  with  the  others,  I think  that 
fact  should  have  been  dealt  with  on  the  scrutiny  and  the  ballot 
discarded. 

It  was,  however,  argued  for  the  appellant  that,  although  the 
County  Court  Judge’s  finding  as  to  the  number  of  votes  for  the 
by-jiivv  was  to  govern  so  far  as  it  declared  the  number  of  votes 
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for  the  by-law,  yet  that  the  town  clerk’s  declaration  as  to  the 
number  of  votes  cast  was  to  govern  in  calculating  the  three-fifths 
necessary  for  carrying  the  by-law.  His  certificate  shewed  603 
votes,  of  which  371  were  for  and  232  against  the  by-law.  There- 
fore, it  is  said,  the  358  votes  allowed  in  its  favour  on  the  scrutiny 
are  not  sufficient.  But  the  appellant  comes  to  this 

Court  asking  that  a l)y-law  be  quashed.  He  must  shew 
reasons  for  doing  so.  He  does  not  bring  here  all 
the  ballots  and  poll-books  and  papers,  and,  starting  from 
the  beginning,  shew  that  necessarily  the  vote  was  in 
his  favour.  He  iimst  have'  a starting  point.  If  he  takes  the 
clerk’s  certificate,  as  being  on  the  face  nf  it  correct,  then  he 
must  shew  that  in  fact  it  was  not  so,  and  wherein  it  was  not. 
Ten  votes  were  struck  off  by  the  County  Court  Judge  on  the 
scrutiny,  but  there  is  no  evidence  here  to  shew  that  they  were 
justifiably  struck  off,  or  that  the  actual  count  by  the  deputy 
returning  officers  should  have  been  368  for  the  by-law  and  233 
against  it,  making  only  601  in  all.  If  we  start  with  the  clerk’s 
certificate,  there  must  be  evidence  to  disturb  it.  If  the  County 
Court  Judge’s  certificate  of  his  reasons  for  his  findings  is  to  be 
taken  as  evidence  that  the  votes  were  properly  struck  off,  it  must 
also  be  evidence  why  they  were  so.  Those  reasons  were  that  the 
10  were  not  electors  entitled  to  vote.  If  they  were  not  entitled 
to  vote,  why  should  they  not  be  struck  out  of  the  603  declared 
by  the  clerk?  The  by-law  requires  the  approval  of  “three-fifths 
of  the  electors  voting.”  If  there  were  in  fact  only  591  voting, 
how  can  the  three-fifths  be  calculated  on  603  or  601?  If  the  601 
be  not  reduced  by  bad  votes,  then  neither  can  the  371  declared 
l)y  tlie  clerk  to  be  in  favour  of  the  by-law  be  reduced.  There 
is,  in  fact,  no  reason  to  suppose  that  those  10  persons  all  voted 
for  the  by-law,  but  they  were  struck  off  only  because  it  was  not 
certain  that  they  did  not  vote  for  it.  Thus,  if  we  start  with  601 
total  and  368  for  the  by-law,  and  have  proof  of  the  invalidity 
of  10  votes,  both  figures  are  reduced  as  they  were  on  the  scrutiny 
to  591  and  358.  If  we  have  no  such  proof,  then  neither  is  re- 
duced, and  the  appellant  is  worse  off  than  under  the  County 
Court  Judge’s  finding. 

As  the  appellant  thus  fails  even  upon  his  own  shewing,  it  is 
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unnecessary  to  consider  the  rulings  of  the  learned  County  Court 
Judge  upon  the  votes  questioned  by  the  present  appellant  at  the  - 
scrutiny.  As  to  the  extent  of  the  Judge’s  powers  on  such  a 
scrutiny,  I had  occasion  to  state  my  views  in  In  re  Saltfieet  Local 
Option  By-law,  16  O.L.R.  293,  and  I need  not  repeat 
them.  But  it  may  he  proper  to  say  a word  as  to  the  voters’  list. 

Under  sec.  141  of  the  Liquor  License  Act,  the  by-law  must 
be  approved  by  the  ‘‘electors  of  the  municipality.”  There  is 
no  definition  in  that  Act  of  the  word  “electors,”  but  under  sec. 

9 of  the  Interpretation  Act,  7 Edw.  YII.  ch.  2,  the  interpretation 
section  of  the  Municipal  Act  extends  to  enactments  relating  to  !| 
“municipal  matters.”  As  the  above  mentioned  sec.  141  of  the  I 
Liquor  License  Act  originally  formed  part  of  the  Municipal  Act  | 
(see  C.'S.U.C.  1859,  ch.  54,  sec.  246),  and,  when  revived  in  1890,  ! 
was  restored  to  the  statute-book,  professedly  because  it  had  been 
part  of  the  municipal  law,  it  clearly  relates  to  municipal  matters,  T 
and  the  interpretation  of  ‘ ‘ electors  ’ ’ in  the  Municipal  Act  would  1 
apply.  Then  by  the  Consolidated  Municipal  Act,  1903,  sec.  2,  ^ 
“electors”  means  the  persons  entitled  for  the  time  being  to  vote  j 
at  any  manicipal  election,  or  in  respect  of  any  by-law,  resolution  j 
or  question,  as  the  case  may  be,  in  the  municipality,  ward,  poll-  I 
ing  subdivision,  or  police  village,  as  the  case  may  be.  Thus  the 
“electors”  in  sec.  141  of  the  Liquor  License  Act  would  mean 
the  persons  entitled  to  vote  on  the  by-law.  That  does  not  help, 
and  we  must  look  further  to  see  who  are  so  entitled.  Up  till 
1903  there  was  little  trouble  in  ascertaining.  Under  sec.  338 
of  the  Municipal  Acts  of  1897  and  of  1903,  in  case  a by-law  re- 
quires the  assent  of  the  electors,  the  proceedings  there  following 
are  prescribed  for  ascertaining  the  assent.  Among  these  pro-  | 
ceedings  is  the  provision  for  a voters  ’ list.  By  sec.  348,  amended 
in  1908  by  8 Edw.  VII.  ch.  48,  sec.  4,  the  clerk  is  to  prepare  for 
each  polling  subdivision  a voters’  list  containing  the  names  of 
all  persons  appearing  by  the  then  last  revised  assessment  rollj 
to  be  entitled  to  vote  there,  and  is  to  attest  the  List  by  his  solemn 
declaration  in  writing.  Sections  353  and  354  of  the  Municipal 
Act  of  1897  (R.S.O.  1897,  ch.  223)  declared  who  should  be  en- 
titled to  vote  on  any  by-law.  Hence  in  making  out  the  voters’ 
list  for  the  polling  on  the  by-law,  the  clerk  would  be  governed 
thereby.  It  would  be  the  list  so  made  out  which  would  be  used 
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before  1903,  and  not  the  list  revised  by  the  Judge  under  the 
Ontario  Voters’  Lists  Act,  R.S.O.  1897,  ch.  7,  which,  by  secs. 
24  and  2 of  that  Act,  was  declared  final’  and  conclusive  upon  a 
scrutiny  under  the  Ontario  Elections  Act. 

In  1903,  by  3 Edw.  VII.  ch.  18,  secs.  75,  76,  the  above-men- 
tioned secs.  353  and  354  were  amended  so  as  to  limit  them  to  the 
voters  on  by-laws  for  contracting  debts,  instead  of  all  by-laws  as 
previously,  and  so  those  sections  now  read  in  the  Act  of  1903. 

The  effect  was,  that  there  was  no  section  declaring  who  should 
be  entitled  to  vote  on  other  by-laws  such  as  the  present  one,  or 
how  the  clerk  was  to  make  up  the  voters’  list  under  sec.  348.  In 
certain  special  cases,  such  as  secs.  19,  26,  and  71,  the  word  ‘‘elec- 
tors” is  defined,  but  the  definition  would  not  apply  to  other 
cases.  Thus  there  was  left  absolutely  no  guide  as  to  the  proper 
persons  to  vote,  beyond  such  as  is  furnished  by  the  word  ‘ ‘ elec- 
tors” itself.  In  the  absence  of  -any  other  definition,  it  must,  I 
think,  be  taken  to  mean  those  who,  in  the  words  of  sec.  2,  are 
entitled  for  the  'time  being  to  vote  at  any  municipal  eleotion 
(sec.  533  (lu)  may  be  referred  to).  Section  86  declares  who 
have  such  right  of  voting  at  elections.  But  then  comes  in  the 
Ontario  Voters’  Lists  Act  of  1907,  7 Edw.  VII.  ch.  4,  which,  by 
secs.  2 and  6,  was  manifestly  intended  only  for  provincial  and 
municipal  elections  and  not  for  voting  on  by-laws.  This  limited 
intention  is  not,  I think,  extended  by  sec.  24,  which  makes  the 
list  final  and  conclusive  evidence  upon  a scrutiny  under  the  On- 
tario Elections  Act  or  the  Municipal  Act.  It  is  true  that  in  the 
^lunicipal  Act  the  word  “scrutiny”  is  not  used  in  connection 
with  elections,  but  only  in  relation  to  by-laws  (see  secs.  369,  366, 
366a),  but  it  is  evidently  used  in  sec.  24  with  reference  to 
proceedings  questioning  the  validity  of  an  election  (secs.  219  to 
244a).  It  certainly  must  include  those,  for  the  lists  are  pre- 
pared with  special  reference  to  such  elections.  But,  although 
tliose  lists  may  not  be  intended  for  use  on  by-laws,  they  do,  I 
think,  settle  the  names  of  those  who  are  to  be  on  the  voters’  list 
to  be  prepared  by  the  clerk  for  the  by-law.  iSection  24  of  the 
Voters’  Lists  Act  says  that  the  list  certified  by  the  Judge  shall, 
upon  a scrutiny,  be  final  and  conclusive  evidence  that  “all  per- 
sons named  therein,  and  no  others,”  were  qualified  to  vote  at  any 
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election  at  which  such  list  was  or  was  the  proper  list  to  be  used. 
Thus,  although  that  list  is  not  the  list  to  be  used  for  voting  on 
the  by-law,  it  is  the  list  of  all  electors  and  the  only  electors  en- 
titled to  vote  at  municipal  elections,  and  so  governs  the  list 
which  the  clerk  is  to  prepare  and  is  the  touchstone  by  which  it 
is  to  be  tested,  having  in  mind  the  exceptions  referred  to  in  sec. 
24. 

Failing  a reduction  of  the  vote  sufficient  to  shew  that  the 
by-law  was  not  carried,  the  appellant  puts  forward  various  al- 
leged illegalities  and  irregularities  as  reasons  for  quashing  it. 
His  first  objection  on  this  score  is  based  on  the  allowance  of  the 
10  illiterate  persons  to  have  their  ballots  marked  by  the  deputy 
returning  officer  without  the  agents  being  present  and  wdthout 
any  declaration  of  incapacity  to  read  being  made.  He  alleged 
that  12  were  so  allowed,  but  that  is  disproved  as  to  two.  It  is 
not  alleged  that  any  one  of  these  10  persons  could  read  or  write. 
All  make  oath  that  they  cannot.  I have  already  referred  to  these 
cases  and  the  object  of  the  declaration.  It  was  the  agents’  own 
fault  that  they  did  not  go  to  see  the  ballots  marked.  Seven  of 
the  10  voted  at  the  poll  where  this  appellant  was  acting  as 
agent.  He  himself  appears  to  have  acted  as  if  he  were  perfectly 
satisfied  with  what  was  done  and  made  no  objections.  I do  not 
find  any  reason  whatsoever  to  think  that  the  by-law  might  have 
been  affected  one  way  or  the  other  by  the  course  adopted. 

The  next  alleged  irregularity  is  of  the  same  character  in  the 
case  of  the  blind  voter,  and  the  same  remarks  apply. 

Next,  as  to  the  votes  of  the  two  women  aged  80  and  75  who 
were  allowed  to  be  assisted  to  the  voting  compartment,  one  by 
her  daughter  and  other  by  her  son-in-law.  Each  of  these  voters 
swears  that  she  marked  the  ballot  herself  and  as  she  had  pre- 
viously determined.  It  is  not  shewn  that  any  one  saw  how  the 
ballots  were  marked.  It  is  impossible  to  think  that  the  result  was 
in  any  way  affected. 

Then  it  is  said  that  one  woman,  on  receiving  her  ballot  paper, 
was  allowed  by  the  deputy  returning  officer  to  mark  it  in  public 
without  retiring  into  the  compartment.  I do  not  find  any  special 
explanation  of  this,  but  the  deputy  returning  officer  swears  that 
no  one  was  allowed  to  mark  a ballot  in  a place  where  any  one 
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could  see  how  he  or  she  marked  it.  From  the  way  the  allegation 
of  irregularity  is  made,  I think  this  statement  of  the  officer  is 
entitled  to  full  credence,  and  the  objection  fails. 

Next  is  the  counting  of  the  vote  of  the  young  woman  who 
I declined  to  vote,  but  that  could  only  have  effect  on  the  count. 

I The  next  is  the  presence  of  the  extra  ballot  in  the  ballot  box. 
i But  that,  while  it  shews  some  oversight  on  the  part  of  the  deputy 
I returning  officer,  who  was  the  town  clerk  himself,  could  have  no 
I bearing  beyond  the  count. 

' The  next  assertion  is  that  the  ballots,  after  being  counted, 
f were  not  properly  taken  care  of,  but  placed  loosely  in  a basket, 
i to  which  the  public  could  have  access.  The  deputy  returning 
1 officer  had  to  count  other  ballots  on  that  election  evening  as  well 
I as  these,  and  duties  to  perform  in  relation  to  all.  After  these 
! by-law  ballots  had  been  taken  out  of  the  ballot  box  and  counted 
I in  presence  of  the  agents  on  both  sides,  and  certificates  of  the 
result  given  to  the  agents,  these  ballots  were  temporarily  placed 
; in  one  part  of  a basket  before  being  placed  in  their  proper  en- 
I velopes,  and  the  basket  may  have  been  placed  on  the  floor  by  the 
officer’s  chair.  It  is  possible  that  the  deponent  Dupuis  may  have 
intruded  and  meddled  where  he  had  no  concern,  and  unknown 
to  a busied  officer,  and  been  able  to  finger  some  of  the  ballots 
when  that  officer’s  eye  may  for  a moment  have  been  off  the  bas- 
i ket,  but  it  is,  I think,  evident  that  the  officer  was  taking  reason- 
I able  care  of  them,  and  he  denies  knowing  than  any  but  the  pro- 
: per  officials  were  in  the  room.  It  is  not  disputed  that  he  was  at 
; his  post,  and,  before  leaving  it,  placed  the  ballots  in  their  proper 
envelopes  and  in  the  box.  There  is  not  a suggestion  that  any 
i tampering  with  or  removal  of  any  ballots  took  place,  or  that 
: those  before  the  County  Court  Judge  were  not  all  and  only  the 
i same  ballots  and  in  the  same  condition  as  those  examined  and 
counted  in  presence  of  the  scrutineers,  who  seem  to  have  been 
' sufficiently  satisfied  with  the  deputy  returning  officer  not  to  wait 
to  perform  the  rest  of  their  duties.  It  is  evident  that  the  result 
, was  not  in  any  way  affected  by  the  alleged  temporary  inattention 
: of  the  officer,  if  it  really  took  place. 

These  objections  are  all  grouped  as  No.  1 in  the  notice  of 
motion  before  Mr.  Justice  Riddell. 
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Objection  number  8 is  that  the  town  clerk  acted  both  as  re-  *1 
turning  officer  for  the  whole  town  and  deputy  returning  officer 
at  polling  place  No.  2.  Such  double  office  is  not  expressly  for- 
bidden in  the  Act.  Sections  106,  108,  362,  and  364  point  to  the 
different  duties,  but  'are  not  inconsistent  with  their  performance 
by  one  person  if  the  council  see  fit,  under  sec.  106,  to  appoint 
him.  That  section  directs  the  appointment  by  the  council  of  a 
returning  officer  for  each  ward  when  the  election  is  by  wards,  and 
also  of  a deputy  returning  officer  for  each  polling  place  therein.  ;! 
Yet  it  is,  I believe,  the  general  practice  that  one  of  the  deputies  j 
shall  be  also  ward  returning  officer.  Section  107  expressly 
directs  that  the  clerk  shall  hold  both  offices  in  cases  where  the 
election  is  not  to  be  by  wards  or  polling  subdivisions.  The 
main  objection  to  it  would  seem  to  be  that  it  deprives  the  parties 
of  a decision  by  another  officer  under  sec.  177  (6),  where  the  de-  I 
puty  and  one  or  more  of  the  parties  are  unaible  to  agree  at  the  j 
counting  of  the  ballots  at  the  polling  place.  But,  perhaps,  the  ! 
object  to  be  attained  by  that  provision  is  a decision  not  so  much  ' 
by  another  person  as  by  the  clerk,  who  is  likely  to  be  a permanent,  ’ 
experienced,  impartial  officer,  and  where  he  acts  in  both  capa- 
cities, as  he  must  under  sec.  107,  the  parties  have  already  the  ^ 
benefit  of  his  opinion  and  also  of  his  reconsideration.  , 

It  is,  of  course,  the  fact  that  his  appointment  was  by  the 
council  and  not  as  in  In  re  Miles  and  Township  of  Richmond 
(1869),  28  U.'C.R.  333,  by  himself  to  an  inferior  office. 

In  Be  Pickett  and  Township  of  Wainfleet  (1897),  28  O.R. 
464,  Osier,  J.A.,  at  p.  467,  said  that  the  clerk  ought  not  to  have 
been  a deputy  returning  officer.  In  Wynn  v.  Village  of  Wes- 
ton (1907),  15  O.L.R.  1,  the  same  objection  arose  and  was  over- 
ruled, following  a like  decision  by  Britton,  J.,  that,  though  in- 
advisable for  the  clerk  to  act  in  both  capacities,  it  was  not  illegal. 
A perusal  of  the  Act  leads  me  to  the  same  conclusion. 

Objection  No.  13  is,  that  the  secrecy  of  the  ballot  w^as  vio-  ‘ 
lated  in  many  instances  at  polls  Nos.  1 and  3.  There  is  no  proof 
of  this  beyond  the  instances  already  referred  to  and  the  fact  that 
on  a few  occasions  one  or  two  other  intending  voters  may  have 
been  in  the  polling  place  while  a voter  was  marking  his  ballot  ' 
in  the  compartment,  but  they  had  no  opportunity  to  see  how  the 
ballot  was  marked.  There  is  nothing  in  this  objection. 
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Objection  No.  16,  as  presented  to  Riddell,  J.,  and  to  the 
Divisional  Court,  was,  ‘'that  the  by-law  was  not  in  fact  declared 
by  the  clerk  to  have  received  the  assent  of  three-fifths  of  the 
electors  voting  thereon.”  The  present  form  of  the  objection  is, 
that  the  clerk  did  not  forthwith  certify  to  the  council  whether 
the  required  majority  of  the  electors  voting  had  approved  or 
disapproved  of  the  by-law.  As  to  the  original  objection,  the 
affidavits  of  F.  M.  Devine,  E.  F.  Kelly  (in  reply),  and  J.  M. 
Plaunt  ( in  reply),  that  the  clerk  did  not  at  the  summing  up  de- 
clare the  result,  are  fully  met  by  the  affidavits  of  the  clerk  and 
S.  T.  Chown  that  he  did  declare  it,  coupled  with  the  unques- 
tioned fact  that  he  gave  the  agent  on  each  side  a certificate  of 
the  result.  As  to  the  objection  in  its  present  form,  which  is  a 
wholly  different  one,  the  only  evidence  is  the  assertion  in  Mr. 
Devine’s  affidavit  that,  being  in  attendance  on  the  scrutiny 
before  the  County  Court  Judge,  he  carefully  examined  the 
rolls,  ballot  papers,  poll-books,  voters’  and  other  lists,  and  the 
records  of  the  election  produced  on  the  scrutiny  by  the  clerk  as 
returning  officer,  and  found,  among  other  things,  that  the  clerk 
had  not  forthwith  certified  to  the  council.  How  the  deponent 
expected  to  learn  or  did  learn  from  those  papers  the  non-exist- 
ence of  such  certificate  does  not  appear,  and  I am  at  a loss  to 
know.  No  other  source  of  information  is  stated.  This  is  no 
evidence  that  the  clerk  did  not  certify,  and  there  is  no  other 
evidence.  In  answer  to  the  objection  as  presented  in  the  notice 
of  motion,  the  affidavit  of  the  clerk  was  filed,  in  which  he  said 
that  he  not  only  declared  the  result  but  also  entered  it  in  the 
minute-book  of  the  council.  That  entry,  if  signed  by  him,  as 
it  probably  was,  may  itself  have  been  a sufficient  certificate,  if 
any  evidence  of  the  existence  of  one  were  called  for. 

This  objection  is  not  supported  in  evidence. 

Several  other  objections  were  sought  to  be  raised  on  this 
appeal,  but  Mr.  Justice  Riddell  states  that,  of  the  16  objections 
mentioned  in  the  notice  of  motion,  all  except  Nos.  1,  8,  13,  and 
16  were  “in  express  terms  abandoned”  before  him.  Those 
sought  to  be  revived  before  the  Divisional  Court  and  here,  so 
far  as  I can  see,  are  Nos.  7,  12,  14,  and  15.  I do  not  see  any 
trace  of  Nos.  2,  3,  4,  5,  6,  9,  and  10  in  the  reasons  for  appeal. 
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As  to  objection  No.  7,  that  the  clerk  did  not,  before  the  poll- 
ing, deliver  to  the  deputy  returning  officers  the  certificates  re- 
quired by  sec.  156  of  the  Municipal  Act,  there  is  no  proof  be- 
yond Mr.  Devine’s  statement  that  he  found  it  to  be  so  from  the 
papers  at  the  scrutiny.  But  even  this  insufficient  evidence  is 
met  by  the  affidavit  of  the  clerk.  Even  if  the  certificate  was  not 
furnished,  there  is  no  evidence  that  it  ever  became  material. 

Objection  No.  12  was,  ^that  the  clerk  did  not  furnish  the 
deputy  returning  officer  with  ten  copies  of  the  printed  directions 
for  the  guidance  of  voters,  and  the  deputy  returning  officers  did 
not  placard  them,  as  required  by  sec.  146.  I am  not  disposed  to 
minimise  the  necessity  for  compliance  with  this  section.  But 
there  was  here  nothing  but  assertion  without  shewing  any  means 
of  knowledge  of  its  truth  as  to  non-delivery  by  the  clerk  of  the 
copies.  As  to  the  non-placarding  by  the  deputies,  that  is  only 
alleged  as  to  polls  Nos.  1 and  3,  and  the  evidence  is  contradic- 
tory. The  affidavits  on  neither  side  are  as  specific  as  they  should 
be.  The  objection,  having  been  abandoned  on  the  original 
motion,  need  not  be  dealt  with  here. 

Objection  No.  14  was  simply  an  assertion  that  the  result  of 
the  election  was  affected  by  the  illegal  votes  and  infractions  of 
the  Act.  Of  this  there  is  no  proof  beyond  the  fact  that  the 
count  would  be  affected  by  illegal  votes. 

Objection  No.  15  is  the  one  already  dealt  with,  that  the  by- 
law was  not  in  fact  carried  by  three-fifths  of  the  electors  voting. 

On  the  whole  there  were  undoubtedly  some  irregularities 
by  the  officers  in  connection  with  the  marking  of  the  13  ballots 
already  referred  to,  but  they  were  of  an  innocent  character,  and 
occurred  without  objection  from  the  agents  on  either  side.  The 
deputy  returning  officers  and  clerk  appear  to  have  acted  impar- 
tially, and  there  is  no  ground  even  suggested  for  suspicion  that 

9 

the  result  does  not  fairly  express  the  will  of  the  electors.  The 
conduct  of  the  polling  was  in  accordance  with  the  principles  of 
the  Act.  Those  principles  I understand  to  be:  (1)  due  notice 
to  the  electors  of  the  time  for  nomination  and  polling;  (2)  pro- 
per voters’  lists;  (3)  proper  directions  and  warning  as  to  mark- 
ing ballots;  (4)  full  opportunity  to  vote;  (5)  care  against  spuri- 
ous ballots;  (6)  secrecy  for  the  voter;  (7)  assistance  with  due 


XXIIL  ] 


ONTARIO  LAW  REPORTS. 


449 


regard  to  secrecy  for  those  in  fact  incapacitated  or  prevented 
by  religions  scruples  from  marking  their  ballots;  (8)  opportun- 
ity for  representatives  of  the  opposing  parties  to  see  whatever  is 
done;  and  (9)  due  security  of  the  ballots.  These  principles  have 
not  been  shewn  to  have  been  infringed  upon  in  this  case,  and 
the  curative  section,  204,  applies. 

The  appeal  should,  in  my  opinion,  be  dismissed,  and  with 
costs. 


C.  A. 

1911 

Re 

Ellis 

AND 

Town  of 
Renfrew. 

Magee,  J.A. 


IMeredith,  J.A.  (dissenting)  ; — I am  quite  unable  to  agree 
with  those  who  hold  that  the  24th  section  of  the  Ontario  Voters’ 
Lists  Act  is  applicable  to  such  a case  as  this.  It  would  be  a sav- 
ing of  much  labour,  occasionally,  to  the  'Courts  and  Judges,  if 
such  were  the  law,  but  that  is  no  reason,  or  excuse,  for  holding 
it  to  be  the  law,  if  in  truth  it  be  not. 

The  section,  in  plainly  expressed  terms,  applies  only  to  an 
“election”  and  a “scrutiny;”  and  I am  quite  unable  to  under- 
stand how  voting  upon  a by-law  can  be  considered  such  an  elec- 
tion, or  how  a motion  to  set  aside  a by-law  can  be  considered  a 
scrutiny. 

The  word  “election,”  as  applied  to  the  Ontario  Election  Act, 
can  mean  nothing  but  an  election  in  the  popular  sense  of  that 
word — the  election  of  a person  to  some  office;  and  why — quite 
apart  from  the  expressed  interpretation  of  the  word  “scrutiny” 
— 'give  it  any  other  meaning,  when,  in  the  same  section  and  in 
the  same  line  of  that  section,  it  is  applied  to  the  Municipal 
Act?  The  words  are,  “upon  a scrutiny  under  the  Ontario  Elec- 
tion Act  or  the  Municipal  Act”  and  “at  any  election.” 

A scrutiny  is  a well  understood  proceeding.  Under  the  On- 
tario Election  Act  it  can  mean  but  one  thing — ^the  well  known, 
perhaps  too  well  known,  inquiry  respecting  votes  alleged  to  have 
been  improperly  allowed  or  rejected,  with  a view  to  determining 
which  of  the  candidates  was  really  elected. 

The  interpretation  section  of  the  Ontario  Voters’  Lists  Act, 
sub-sec.  2 of  sec.  2,  provides  that,  unless  a contrary  intention 
appears,  the  word  “scrutiny”  shall  be  construed  as  meaning 
“any  scrutiny  of  the  votes  polled  at  an  election”  within  the 
meaning  of  sec.  76,  and  the  next  succeeding  nine  sections,  of  the 
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Ontario  Controverted  Elections  Act.  It  makes  no  provision  as 
to  a scrutiny  under  the  Municipal  Act;  but  why  give  the  same 
word,  applied  to  each  enactment  in  the  same  sentence,  as  before 
mentioned,  a different  meaning? 

Then,  turning  to  the  Municipal  Act,  it  will  be  found  that 
two  scrutinies  are  there  provided  for;  one  in  respect  of  a con- 
troverted municipal  election,  under  secs.  219  to  237  of  the  Con- 
solidated Municipal  Act,  1903 ; a scrutiny  of  the  same  character 
entirely  as  that  under  the  Ontario  Controverted  Elections  Act, 
and,  it  need  hardly  be  said,  regarding  an  election  to  some  muni- 
cipal office;  but  not  in  any  way  regarding  the  voting  upon  any 
by-law. 


'Separate  provision  is  made,  in  a separate  division  of  the 
Act,  for  voting  upon  by-laws  of  all  kinds;  and  separate  provi- 
sion is  therein  made  for  a scrutiny,  but  one  of  a different,  and 
much  more  limited,  character;  ‘^a  scrutiny  of  the  ballot  papers” 
only.  It  has  been  held,  by  a Divisional  Court,  that  that  scrutiny 
may  be  of  a very  much  wider  character  than  those  words  im- 
port; but  in  that  I 'am  quite  unable  to  agree.  Assuming,  how- 
ever, that  the  scrutiny  thus  provided  for  is  one  of  the  wider 
character,  it  is  the  only  scrutiny  provided  for,  in  respect  of  vot- 
ing upon  by-laws,  in  the  Municipal  Act,  and  therefore  must 
be  the  only  scrutiny  of  that  character  to  which  the  24th  section 
of  the  Ontario  Voters’  Lists  Act  can  apply;  whilst,  if  it  be  really 
limited  to  the  ballot  papers,  then  there  is  no  scrutiny  provided 
for  in  the  Municipal  Act  in  regard  to  by-laws  to  which  that 
section  of  the  Voters’  Lists  Act  can  apply;  there  is  only  such  a 
scrutiny  in  respect  of  controverted  municipal  elections  to  office — 
elections  in  the  popular  sense  of  the  word;  and  so  the  section 
cannot  be  applicable  to  this  case,  which  is  only  a motion  to  quash 
a by-law,  made  under  the  provisions  of  a separate  division  of  the 
Municipal  Act — ‘'Division  V. — Quashing  By-laws” — sections 
378  to  383 — which  makes  no  provision  for  any  kind  of  a scrut- 
iny, nor  gives  any  kind  of  encouragement  to  the  contention  that 
anything  done  under  its  provisions  is  a scrutiny  under  sec.  24 
of  the  Voters’  Lists  Act. 

If  the  scrutiny,  so  provided  for,  were  of  the  wider  character 
— tantamount  to  an  election  trial — one  would  expect  some  provi- 


xxm.] 


ONTARIO  LAW  REPORTS. 


451 


sion  for  an  appeal  against  the  judgment  of  the  County  Court 
Judge  ; and  whether  there  was  such  a provision  or  not,  and 
whether  or  not  the  judgment  was  declared  to  be  final,  it  would, 
in  my  opinion,  be  conclusive,  being  the  judgment  of  a specially 
constituted  Court  created  for  the  purpose  of  determining  such 
special  matters,  and  so  binding  in  such  a matter  as  this. 

As  was  pointed  out  in  Ee  Sinclair'  and  Town  of  Owen  Sound 
(1906),  13  O.L.R.  447,  at  pp.  461-2,  the  use  of  the  word  '‘elec- 
tors,” in  one  of  the  enactments,  has  no  significance.  The  Munici- 
pal Act  expressly  declares  that  that  word  shall  include  persons 
entitled  to  vote  in  respect  of  any  by-law ; and  the  words  ' ' rate- 
payers” and  “electors”  are  sometimes  used,  even  in  legislation, 
as  synonymous. 

But,  under  any  circumstances,  how  can  an  investigation,  for 
the  single  purpose  of  ascertaining  whether  the  saving  provisions 
of  sec.  204  of  the  Municipal  Act  ought  to  be  applied,  be  deemed 
a scrutiny;  an  investigation  in  which  no  vote  can  be  interfered 
with,  on  one  side  or  the  other,  nor  the  declaration  of  the  result 
in  any  manner  changed?  And  that  is  one  separate  branch  of 
this  case,  and  the  branch  upon  which,  in  my  opinion,  it  ought  to 
be  determined. 

The  recent  case  of  Ee  Dale  and  Township  of  Blanchard — 
not  yet  reported* — may  be  referred  to  upon  this  subject. 

But,  assuming  that  all  this  is  not  so,  and  assuming  that,  as 
the  matter  now  stands,  the  by-law  was  carried  by  a very 
narrow  majority,  ought  the  saving  provisions  of  sec.  204  of  the 
Municipal  Act  to  be  applied  to  this  case? 

I have  no  hesitation  in  answering  “No.” 

There  were  irregularities,  not  a few,  of  the  gravest  character, 
striking  at  the  fundamental  principle  of  the  election  laws  in 
question — secrecy  in  voting.  If  others  are  permitted  to  see  how 
a voter  marks  his  or  her  ballot,  the  mischief  which  secret  voting 
was  intended  to  prevent  would  have  full  sway;  the  bribed 
voter  should  be  able  to  shew  performance  on  his  part  of  the  cor- 
rupt bargain,  that  he  had  earned  the  price  of  his  vote;  the  in- 
timidator  would  be  enabled  to  effectuate  his  intimidation;  and 
so  on  through  all  the  evils  intended  to  be  guarded  against.  It 


C.  A. 

1911 

Re 

Ellis 

AND 

Town  of 
Renfrew. 

Merodith,  J.A. 


*Now  reported,  ante  69. 
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would  be  fatal  mistake — fatal  to  the  purposes  of  the  enactment — 
to  make  a dead  letter  of  the  law  in  this  respect,  by  disregarding, 
to  any  extent,  breaches  of  the  provisions  of  the  enactment  in- 
tended to  ensure  secrecy  in  voting. 

It  may  possibly  be  that  those,  or  some  of  those,  who  voted 
in  this  irregular  way,  would  not  have  voted  at  all,  or  indeed 
would  have  voted  the  other  way,  if  not  overseen;  and  of  course 
it  may  be  that  some,  or  all,  would  have  voted  as  they  did;  but 
that  is  not  the  question ; so  long  as  it  is  possible  that  the  result 
was  affected  by  these  irregularities,  the  saving  clause  ought  not 
to  be  applied — it  cannot  be  truly  said  that  they  ‘‘did  not  affect 
the  result,”  the  onus  of  proof  of  which  is  on  those  who  seek  the 
benefit  of  sec.  204. 

I can  see  no  difference  in  principle  between  some  votes  which 
were  disallowed  for  irregularity  in  the  Port  Arthur  election  case, 
12  O.L.R.  453,  and  these  votes;  each  was  the  vote  of  a voter  en- 
titled to  vote  in  the  constituency,  and  each  vote  was  cast  by 
ballot,  but,  alike,  was  given  in  defiance  of  the  plain  provisions  of 
the  enactment  regarding  the  manner  of  voting;  indeed,  the  ir- 
regularity here  may  be  said  to  have  been  of  the  graver  character, 
as  it  violated  the  fundamental  principle  of  secrecy,  and  each  of 
the  voters  was  a willing  participator  in  that  wrong-doing.  But, 
as  I have  before  said,  whether  these  votes  are,  or  are  not,  to  be 
counted,  the  by-law  should  be  quashed,  not  being  saved  by 
sec.  204. 

Taking  this  view  of  the  case,  it  is  not  necessary  for  me  to 
say  anything  upon  the  several  matters  of  detail  dealt  with  in 
the  High  Court,  except  so  far  as  may  be  necessary  to  guard 
against  being  taken  to  have  acquiesced  in  all  the  views  there 
expressed  respecting  them;  in  some  of  them  I am  quite  unable 
to  agree;  for  instance,  the  ruling  that  Mrs.  Campbell’s  vote  was 
good,  though  she  was  a married  woman,  and  so  never  was,  and 
never  could  have  been,  a voter:  her  case  was  not  one  of  a mere 
misdescription  of  a voter,  such  as,  for  instance,  describing  a voter 
as  a whitesmith  when  in  fact  he  was  a blacksmith ; the  cases  would 
perhaps  be  parallel  if  whitesmiths  only  were  entitled  to  vote, 
and  the  man  seeking  to  vote  was  a blacksmith.  I cannot  think 
that  the  woman,  absolutely  disqualified  because  a married  wo- 
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man,  could  properly,  or  truly,  say  that  she  was  the  person  named, 
or  intended  to  be  named,  upon  the  roll ; a qualified  woman,  a 
widow,  only  was  named  and  intended  to  be  named ; whether  that 
woman  was  some  other  Mrs.  Campbell,  or  was  a woman  who 
did  not  exist,  she  certainly  was  not  the  woman  who  never  had 
any  right,  or  pretence  of  right,  to  vote.  If  the  list  described  a 
voter  as  John  Smith,  twenty-five  years  of  age,  could  John  Smith, 
only  ten  years  of  age,  and  disqualified  by  reason  of  his  minority, 
vote,  even  if  the  land  in  respect  of  which  the  assessment  was 
made  in  fact  belonged  to  him?  The  provisions  of  the  enactment 
ought  not  to  be  carried  to  needless  extremes,  much  less  so  as  to 
bring  about  all  sorts  of  absurdities. 

I would  allow  the  appeal,  and  quash  the  by-law. 


C.  A. 

1911 

Re 

Ellis 

AND 

Town  of 
Renfrew. 

Meredith,  J.A. 


Appeal  dismissed;  Meredith,  J.A.,  dissenting. 


[IN  THE  COURT  OF  APPEAL.] 

Earl  v.  Reid. 

N egligence — Collapse  of  Bwilding  during  Structural  Alterations — Injury 
to  Person  in  Neighbouring  Building — Liability  of  Owner — Changes 
Made  by  Tenant  Pursuant  to  Lease — Possession  of  Tenant — Employ- 
ment of  Independent  Contractor  and  Architect — Evidence — Finding  of 
Jury — Charge  of  Trial  Judge — New  Trial. 


C.  A. 

1911 

March  14. 


Upon  appeal  by  the  defendant  R.  from  the  judgment  of  a Divisional  Court, 
21  O.L.R.  545,  affirming  the  judgment  at  the  trial,  in  favour  of  the 
jdaintiir,  in  an  action  to  recover  damages  for  injuries  sustained  by  her 
owing  to  the  collapse  of  a building,  the  Court  of  Appeal  directed  a neAV 
trial. 

l*er  Moss,  C. J.O. : — It  would  aid  materially  in  arriving  at  a final 
eonclusion  as  to  the  defendant  R.’s  liability  in  law,  if  more  light  was 
t!i)-own  upon  the  part  of  the  case  relating  to  the  employment  of  and 
instructions  to  the  architect  by  whom  the  plan  was  prepared  and  under 
wliose  direction  the  work  of  altering  the  building  was  done,  and  his 
knowledge  and  means  of  knowledge  of  the  condition  of  the  walls,  as  well 
as  his  competency. 

Per  Garrow,  J.A. : — An  OAvner  may  be  liable,  although  out  of  possession, 
if  he  created  or  permitted  to  be  created  the  nuisance  complained  of,  or 
if  the  injury  complained  of  Avas  brought  about  through  the  defective 
condition  of  the  premises  Avhich  it  Avas  his  duty,  under  a covenant  with 
his  tenant,  to  repair.  The  alterations  vdiich  brought  about  the  disaster 
Avere  none  the  less  R.’s,  because  he  did  not  perform  the  AAmrk  Avith  his 
own  hands,  for  he  authorised  and  commanded  it  by  an  express  covenant 
in  the  lease.  The  injury  Avas  the  direct  consequence  of  the  very  thing 
contracted  to  be  done,  for  Avhich  the  defendant  R.  Avas  responsible,  un- 
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less  otherwise  excused.  His  real  defence  must  be  that,  in  doing  as  he 
did,  he  took  reasonable  care;  and  the  question  was  one  of  fact — did  he, 
by  employing  an  independent  contractor,  and  by  adopting  and  acting 
upon  a plan  prepared  by  an  architect,  do  all  that  a reasonable  man,  in 
such  circumstances,  should  have  done?  That  was  a question  for  the  jury, 
to  whom  it  was  not  clearly  submitted  at  the  first  trial. 

Per  Maclaben,  J.A.  : — In  such  a case  as  this,  it  is  the  tenant  or  occupier, 
and  not  the  landlord,  who  is  responsible  to  third  persons.  When  the 
building  collapsed,  the  tenant  was  actually  in  possession  under  the 
lease.  The  defendant  R.  was  not  liable  for  an  accident  resulting  from 
the  negligence  of  the  tenant  or  his  architect,  in  the  circumstances  of 
this  case.  The  plaintiff  did  not  make  out  such  a case  as  would  entitle 
her  to  a verdict. 

Per  Riddell,  J.  : — The  defendant  R.  was  not  responsible  for  the  negli- 
gence of  his  tenant;  the  tenant  was  not  the  agent  of  R.  in  making  the 
change  in  the  building — nor  could  it  be  fairly  said  that  the  change  was 
being  made  for  R.  The  improvements  were  to  become  and  remain  the 
property  of  R.,  but  tne  changes  were  for  the  defendant’s  advantage  and 
at  his  desire.  The  mere  fact  that  there  was  a possibility  that  the  work 
would  be  done  in  such  a way  as  to  do  harm,  would  not  fix  R.  with 
liability — the  use  of  the.  building  in  the  manner  contemplated  by  the 
lease  would  not  naturally  and  necessarily  cause  damage.  All  the  facts, 
however,  not  being  before  the  Court,  there  should  be  a new  trial. 


Appeal  by  the  defendant  Reid  from  the  order  of  a Divisional 
Court,  21  O.L.R.  545,  affirming  the  judgment  of  Latchford,  J., 
at  the  trial,  in  favour  of  the  plaintiff,  upon  the  findings  of  a 
jury.  Leave  to  appeal  to  the  Court  of  Appeal  was  granted  by 
Maclaren,  J.A.  (1  O.W.N.  1101),  upon  the  appellant  under- 
taking to  pay  the  costs  of  the  appeal  in  any  event.  The  action 
was  for  damages  for  injury  sustained  by  the  plaintiff  by  the 
collapse  of  the  appellant’s  building,  in  the  city  of  London,  the 
plaintiff  having  been  at  work  as  a clerk  in  a neighbouring  build- 
ing when  the  collapse  occurred. 


December  7,  1910.  The  appeal  was  heard  by  Moss,  C.J.O., 
Garrow,  Maclaren,  and  Meredith,  JJ.A.,  and  Riddell,  J. 

Sir  G.  C.  Gihhons,  K.C.,  and  G.  S.  Gibbons,  for  the  appellant. 
There  is  no  evidence  to  support  the  only  ground  of  negligence 
found  by  the  jury,  viz.,  ‘Mhe  placing  of  iron  columns  on  a defec- 
tive wall.”  The  doctrine  of  res  ipsa  loquitur  cannot  be  invoked 
by  the  plaintiff,  as  he  assumed  the  burden  of  proving  actual 
negligence,  and  cannot  rely  on  any  other  negligence  than  that 
which  has  been  found  by  the  jury,  and  there  is  no  evidence 
whatever  connecting  the  collapse  of  the  building  with  the  hollow 
arches,-  or  that  the  wall  was  defective.  It  is  submitted  that  the 
Divisional  Court  erred  in  applying  to  this  case  the  doctrine  of 


XXIII.] 


ONTARIO  LAW  REPORTS. 


455 


res  ipsa  loquitur,  which  was  not  relied  upon  by  the  plaintiff  at 
the  trial,  and  which,  in  any  event,  cannot  be  applied  here,  as 
it  is  essential  to  shew  that  the  injurious  agency  was  under  the 
control  of  the  person  charged  with  negligence.  The  evidence 
shews  that  the  operations  which  caused  the  accident  were  car- 
ried on  in  a portion  of  the  building  over  which  the  defendant 
had  no  control,  but  which  was  in  the  possession  and  under  the 
control  of  his  tenant,  Smyrles.  The  facts  of  this  case  are  not 
analogous  to  those  in  Bower  v.  Peate  (1876)  1 Q.B.D.  321,  refer- 
red to  in  the  judgment  of  the  Divisional  Court,  which  fails  to 
notice  the  distinction  pointed  out  by  Cockburn,  C.J.,  in  that 
case,  which  is  in  favour  of  the  appellant,  as  the  work  being  done 
was  of  such  a character  that,  if  done  carefully,  no  injurious  con- 
sequences would  arise:  Valiquette  v.  Fraser  (1904),  9 O.L.R. 
57,  62;  Hill  V.  Taylor  (1905),  9 O.L.R.  643.  The  appellant  does 
not  quarrel  with  the  principles  laid  down  in  the  judgment  of  the 
Divisional  Court,  but  with  their  view  that  these  principles  are 
applicable  to  the  case  at  bar.  Counsel  relied  upon  the  cases 
and  authorities  cited  in  the  argument  for  the  defendant  in  the 
Divisional  Court,  21  O.L.R.  at  pp.  547,  548,  and  also  upon  the 
following:  Greenwell  v.  Low  BeecJiburn  Coal  Co.,  [1897]  2 Q.B. 
165,  177;  Gregson  v.  Henderson  Roller  Bearing  Co.  (1910),  20 
O.L.R.  584;  Pollock  on  Torts,  8th  ed.,  pp.  507,  512;  Ballentine 
V.  Ontario  Pipe  Line  Co.  (1908),  16  O.L.R.  654,  and  cases  there 
cited;  Murray  v.  Currie  (1870),  L.R.  6 C.P.  24;  Searle  v. 
Laverick  (1874),  L.R.  9 Q.B.  122. 

J.  F.  Faidds  and  P.  H.  Bartlett,  for  the  respondent.  The 
finding  of  the  jury  , was  sustained  by  ample  evidence,  as  the 
wall  was  proved  to  be  defective  and  hollow,  to  Ihe  knowledge  of 
the  defendant,  who  was  in  possession  of  the  premises,  Smyrles 
])eing  merely  a licensee.  Whether  he  was  in  possession  or  not, 
Bower  v.  Peate  is  conclusive  against  the  appellant.  It  was  not 
necessary  for  the  plaintiff  to  call  expert  evidence  as  to  what 
caused  the  collapse,  as  that  was  conclusively  proved  by  the 
evidence  of  eye-witnesses.  The  principle  of  Tarry  v.  Ashton 
(1876),  1 Q.B.D.  314,  should  be  applied  here,  as  there  is  no 
reason  why  a person  travelling  on  a public  street  should  be 
placed  in  a better  position  than  a person  lawfully  in  an  ad- 
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joining  building.  It  is  submitted  that  the  plaintiff  is  entitled 
to  succeed  on  the  application  of  the  doctrine  of  res  ipsa  loquitur, 
which  was  relied  on  at  the  trial,  although  the  plaintiff:  went 
further,  and  proved  personal  negligence  on  the  part  of  the  de- 
fendant, the  finding  of  the  jury  as  to  which  was  reasonable  and 
should  not  be  interfered  with.  Even  if  the  theory  of  the  defence 
as  to  the  cause  of  the  accident  is  correct,  the  defendant  is  placed 
in  no  better  position.  There  is  no  evidence  that  the  defendant 
employed  any  one  to  see  that  the  work  was  done  in  such  a way 
as  to  ensure  the  safety  of  the  public.  He  was  a consenting  party 
to  the  plan  of  the  alterations,  and  no  evidence  has  been  called  to 
shew  that  it  was  a safe  or  proper  plan.  Even  if  the  defendant 
did  engage  an  architect,  it  would  have  to  be  shewn  that  he  was 
given  a free  hand:  29  Cyc.,  p.  47,  and  cases  there  cited.  Even 
if  the  plaintiff  has  failed  to  shew  what  was  the  cause  of  the 
collapse,  which  resulted  in  the  injury,  the  defendant  is  not  ab- 
solved from  the  obligation  of  shewing  that  there  was  such  a 
cause  as  relieved  him  from  liability : Sangster  v.  T.  Eaton  Co. 
(1894),  21  A.R.  624;  T.  Eaton  Co.  v.  Sangster  (1895),  24  S.C.R. 
708.  The  respondent  relied  upon  the  cases  cited  in  the  judgment 
of  the  Divisional  Court  and  in  the  argument  on  behalf  of  the  plain- 
tiff in  21  O.L.R.  at  pp.  548-555,  and  in  addition  upon  the  follow- 
ing: The  Snark,  [1900]  P.  105;  Meenie  v.  Tilsonburg,  etc..  R.W. 
Co.  (1905),  5 O.W.R.  69,  72;  Dominion  Natural  Gas  Co.  v. 
Collins  and  Perkins,  [1909]  A.C.  640. 

Sir  G.  C.  Gibbons,  in  reply.  The  doctrine  of  res  ipsa  loqui- 
tur applies  only  in  the  case  of  the  occupier,  unless  the  owner  is 
connected  with  the  accident  by  some  independent  act.  Here  the 
cause  of  the  accident  was  something  that  the  defendant  could  not 
have  conlemplated,  and  there  was  nothing  to  put  him  on  his 
guard.  He  had  given  absolute  possession  to  his  tenant  on  the 
10th  June,  after  which  date  the  defendant  had  nothing  to  do 
with  the  ground  fioor  or  first  fioor.  All  he  did  was  to  execute  the 
lease,  and  he  had  nothing  to  do  with  the  architect.  There  is  no 
evidence  of  negligence  on  his  part,  and  no  legal  liability  on  him 
as  a landlord  permitting  alterations  in  a building  which  was  in 
the  occupancy  of  his  tenant.  He  referred  to  Glenwood  Lum- 
ber Co.  V.  Phillips,  [1904]  A.C.  405,  408. 
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March  14,  1911.  Moss,  C. J.O. : — It  is  perhaps  unfortunate  that 
it  becomes  necessary  to  send  this  case  back  for  a further  trial. 
It  is  to  my  mind  very  doubtful  whether  the  result  will  be  differ- 
ent, but,  as  there  is  to  be  a new  trial,  I think  it  better  to  follow 
the  rule  usually  adopted  in  such  a case  and  make  no  comment 
upon  the  facts. 

It  would  certainly  aid  materially  in  arriving  at  a final  conclu- 
sion as  to  the  defendant’s  liability  in  law,  if  more  light  was 
thrown  upon  that  part  of  the  case  relating  to  the  employment 
of  and  instructions  to  the  architect  by  whom  the  plan  was  pre- 
pared and  under  whose  direction  the  work  was  done,  and  his 
knowledge  and  means  of  knowledge  of  the  condition  of  the  walls, 
as  well  as  his  competency. 

As  the  case  stands  at  present,  we  are  left  much  in  the  dark 
with  regard  to  these  matters.  Although  the  amount  involved  in 
this  particular  action  is  not  large,  the  questions  involved  are 
important.  I agree,  therefore,  that  there  should  be  a new  trial, 
if  the  defendant  desires  it;  the  costs  of  it  and  the  former  trial 
to  be  costs  in  the  action.  The  costs  of  this  appeal  are  already 
disposed  of  by  the  order  granting  leave  to  appeal. 

If  the  defendant  does  not  notify  his  acceptance  of  the  new 
trial  within  thirty  days,  the  appeal  will  stand  dismissed.  In 
any  case,  the  defendant  must  pay  the  costs  of  the  appeal  forth- 
with after  taxation. 

Garrow,  J.A.  : — The  case  is  reported  in  21  O.L.R.  545,  where 
the  leading  facts  are  stated. 

The  facts  appear  to  me,  as  they  did  to  the  learned  trial  Judge, 
to  have  been  very  imperfectly  developed.  The  architect  was  not 
called,  nor  other  expert  evidence  given,  to  account  for  the  dis- 
aster. All  that  was  really  proved  as  to  it  was  that  the  wall  was 
removed  and  pillars  substituted,  and  then,  in  a few  days  the  col- 
lapse. 

Much  was  said  at  the  trial,  and  again  before  us,  by  counsel 
for  the  plaintiff  about  the  alleged  weakening  of  the  wall  by  the 
arches,  and  yet  not  a witness  was  called  to  prove  that  the  wall 
broke  down  because*  of  that,  or  even  that  an  arch  was  found 
broken  down  after  the  accident  in  such  a way  as  to  indicate 
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that  it  had  given  way  because  of  the  pressure  caused  by  the 
changes.  Indeed,  the  only  evidence  there  was  as  to  the  cir- 
cumstances immediately  before  the  accident  was  that  of  the 
clerk  in  Hamilton  & Long’s  store,  who  said  he  saw  bricks  emerg- 
ing in  the  corner  of  the  store  near  the  ceiling,  and  immediately 
the  wall  collapsed,  indicating  that  the  real  seat  of  the  trouble 
was  at  the  foot  of  one  or  more  of  the  new  columns,  and  not  at 
the  arches,  which  had  for  many  years  sustained  all  the  weight 
of  the  centre  wall  with  heavy  stocks  of  crockery-ware  added. 

A motion  of  nonsuit  was  made  at  fhe  close  of  the  plaintiff’s 
case,  and  renewed  at  the  close  of  the  whole  case,  upon  the 
grounds  that  the  evidence  shewed  that  iSmirles  was  the  occu- 
pant ; that  he,  at  least,  stood  in  the  relation  of  independent  con- 
tractor to  the  defendant  Reid ; and  that  there  was  no  evidence  of 
negligence  on  the  part  of  the  defendant  Reid. 

In  his  charge  to  the  jury,  Latchford,  J.,  after  stating  the 
facts,  referred  to  his  view  of  the  legal  liability  of  the  defendant 
Reid  in  the  following  terms : — 

'‘Now  Mr.  Reid  was  a party  to  the  lease,  and  that  lease  pro- 
vided that  certain  changes  should  be  made  to  this  building.  Mr. 
Reid  was  aware,  I think  you  will  find  upon  the  evidence,  of  the 
way  in  which  the  arches  were  filled  in ; because  that  was  done 
in  his  time.  I do  not  think  there  is  any  positive  evidence  that 
he  knew  just  how  they  had  been  filled  in ; but  I think,  as  a mat- 
ter of  law,  before  arranging  that  that  wall  should  be  subjected 
to  the  concentrated  weight  of  two-storey  walls  placed  on  two  or 
three  coluimis,  befoT’C  entering  into  a contract  of  that  kind,  he 
should,  if  he  wished  to  avoid  liability,  have  satisfied  himself  that 
the  wall  was  capable  of  sustaining  that  weight,  so  concentrated, 
or  should  have  endeavoured  to  satisfy  himself,  at  least,  that  the 
wall  was  capable  of  sustaining  the  concentrated  weight  which  was 
put  upon  it  by  the  improvements  made  under  this  lease. 

"If  I am  wrong  in  that,  Mr.  Reid  will  have  his  rights  ad- 
judicated upon;  but  I am  inclined  to  think  he  was  negligent  in 
having  these  improvements  made,  knowing  that  the  concentrated 
weight,  which  was  formerly  distributed  over  the  whole  length 
of  the  wall,  would  be  concentrated  on  three  or  four  columns. 

"The  case  approaches  very  closely,  if,  indeed,  it  does  not 
attain  the  position  of,  one  of  those  cases  in  which  the  disaster 
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implies  negligence  on  the  part  of  the  owner.  I do  not  think  it 
goes  quite  that  far,  however,  and  I propose  asking  you  to  say 
whether  you  .think  there  was  any  negligence  on  the  part  of  Mr. 
Reid,  and,  if  you  do,  to  state  in  what  you  think  his  negligence 
consisted.  You  have  heard  all  the  evidence.  True,  it  is  not 
much.  You  have  to  reach  a conclusion  from  it,  I think,  with- 
out any  further  assistance  from  me.  Then,  if  you  find  the 
plaintiff’s  injuries  were  sustained  by  reason  of  the  negligence  of 
Mr.  Reid,  you  will  say  in  what  that  negligence  consisted. 

“If  it  is  not  clear  that  it  was  Mr.  Reid’s  duty  in  carrying 
out  the  improvements,  or  in  having  them  carried  out  under 
this  agreement,  to  see  that  all  reasonable  precautions  were  taken 
to  protect  from  injury  the  property  of  his  neighbour,  and  the 
lives  of  persons  who  might  be  injured  by  the  injury  to  that  prop- 
erty, I should  have  taken  the  case  from  your  consideration  alto- 
gether ; but,  I think  it  is  one  which,  under  the  law,  I may  prop- 
erly leave  to  you.  ’ ’ 

Objections  were  taken  by  the  defendant  Reid’s  counsel, 
among  other  things,  to  the  reference  to  the  arches,  which  had  not 
been  connected  by  the  evidence  with  the  accident — an  objection, 
in  my  opinion,  well  grounded,  and  of  a somewhat  serious  nature. 
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Other  objections  were  urged  more  or  less  in  line  with  the 
defendant’s  contention  on  the  motion  for  nonsuit,  to  which  I 
have  before  referred,  and  for  this  reason  do  not  repeat. 

An  owner  may  be  liable,  although  out  of  possession,  if  he 
created  or  permitted  to  be  created  the  nuisance  complained  of, 
or  if  the  injury  complained  of  was  brought  about  through  the 
defective  condition  of  the  premises  which  it  was  his  duty,  under 
a covenant  with  his  tenant,  to  repair : see  Todd  v.  Flight  (1860),  9 
C.B.N.iS.  377;  Rich  v.  Basterfield  (1847),  4 C.B.  783;  Payne  v. 
Rogers  (1794),  2 H.  Bl.  349;  The  King  v.  Pedly  (1834),  1 
A.  & E.  822.  Commenting  on  these  and  other  similar  cases,  Erie, 
C.J.,  in  Todd  v.  Flight,  at  p.  389,  says:  “These  cases  are  auth- 
orities for  saying,  that,  if  the  wrong  causing  the  damage  arises 
from  the  nonfeasance  or  the  misfeasance  of  the  lessor, 
the  party  suffering  damage  from  the  wrong  may  sue 
him.  And  we  are  of  opinion  that  the  principle  so 
contended  for  on  behalf  of  the  plaintiff  is  the  law,  and  that  it 
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reconciles  the  cases.”  Todd  v.  Flight  is  still  a high  authority 
upon  the  subject. 

The  changes  and  alterations  which  undoubtedly  brought 
about  the  disaster  were  none  the  less  Reid’s  because  he  did  not 
perforin  the  work  with  his  own  hands.  He  certainly  authorised 
and  indeed  commanded  it,  by  the  express  covenant  in  the  lease 
set  out  in  the  judgment  of  Toetzel,  J.,  which  required  the  ten- 
ant, really  as  so  much  rent  in  advance,  at  once  to  make  the 
changes  according  to  the  plan  therein  referred  to.  In  Harris  v. 
James  (1876),  45  L.J.N.S.  Q.B.  545,  Blackburn,  J.,  in  delivering 
judgment  in  a Divisional  Court,  said:  ‘‘There  can  be  no  doubt 
that  where  a person  authorises  and  requires  another  to  commit 
a nuisance  he  is  liable  for  that  nuisance;  and  if  the  authority 
be  given  in  the  shape  of  a lease  he  is  not  the  less  liable.” 

:i 

I agree  with  Teetzel,  J.,  that  the  defendant  Reid  may,  under  j 
the  circumstances,  claim  to  stand  in  the  same  position  as  one  who  | 
has  had  work  done  by  an  independent  contractor.  But  it  is  | 
never,  so  far  as  I have  seen,  a good  defence  to  say  that  a particu-  | 
lar  thing  causing  damage  was  done  for  the  person  charged  by 
an  independent  contractor.  Such  a defence,  based  on  the  law 
of  master  and  servant,  or  respondeat  superior,  only  extends  to 
injurious  things  arising  in  the  course  of  the  operation,  and 
not  in  every  case  even  to  them,  for  there  are  many  exceptions. 

The  law  upon  the  subject  is  briefly  but  satisfactorily  discus- 
sed by  Williams,  J.,  in  Pickard  v.  Smith  (1861),  10  C.B.N.S.  470. 

Here  the  injury  does  not  arise  collaterally,  but  is  the  direct 
consequence  of  the  very  thing  contracted  to  be  done,  and  for  j 
which,  therefore,  its  author,  the  defendant  Reid,  is  responsible,  j 
unless  otherwise  excused.  i 

The  defendant’s  real  defence  must  be  that,  in  doing  as  he  did,  | 
he  took  reasonable  care.  He  is  not  in  the  position  of  an  insurer, 
liable  at  all  hazards.  The  law  upon  the  subject  seems  to  be  very 
well  stated  by  Lord  FitzGerald  in  Hughes  v.  Percival  (1883), 

8 App.  Gas.  443,  at  p.  455:  “The  law  has  been  verging  somewhat 
in  the  direction  of  treating  parties  engaged  in  such  an  operation  | 
as  the  defendant’s  as  insurers  of  their  neighbours,  or  warranting  j 
them  'against  injury.  It  has  not,  however,  reached  quite  to  that  1 
point.  It  does  declare  that  under  such  a state  of  circumstances  ( 


XXIII.] 


ONTARIO  LAW  REPORTS. 


it  was  the  duty  of  the  defendant  to  have  used  every  reasonable 
precaution  that  care  and  skill  might  suggest  in  the  execution 
of  his  works,  so  as  to  protect  his  neighbours  from  injury, 
and  that  he  cannot  get  rid  of  the  responsibility  thus  east  on  him 
by  transferring  that  duty  to  another.  He  is  not  in  the  actual 
position  of  being  reponsible  for  injury,  no  matter  how  occa- 
sioned, but  he  must  he  vigilant  and  careful,  for  he  is  liable  for 
injuries  to  his  neighbour  caused  by  any  want  of  prudence  or 
precaution,  even  though  it  may  be  culpa  levissima.'” 

That  case  was  after  Dalton  v.  Angus  (1881),  6 App.  Gas.  740, 
and  in  its  facts  more  nearly  approaches  this  than  does  either  HaL 
ton  V.  Angus  or  Bower  v.  Peate,  1 Q.B.D.  321,  the  cases  upon  which 
Teetzel,  J.,  largely  proceeded ; although  in  all  of  them  the  invasion 
of  a right  of  property,  in  other  words,  a trespass,  was  an  element, 
and  in  the  first  two  a prominent  element,  which  suggests  that 
caution  must  be  exercised  in  applying  them  to  cases  where  no 
similar  right  is  involved,  a point  referred  to  by  Lord  Blackburn, 
at  pp.  446,  447  in  Hughes  v.  Percival.  Negligence  is  not  un  ele- 
ment in  trespass ; the  only  question  is,  was  the  wrongful  or  illegal 
act  committed?  See  Sadler  v.  South  Staffordshire,  etc.,  Tram- 
ivays  Co.  (1889),  23  Q.B.D.  17. 

The  result  is  that  the  question  here  appears  fo  he  one  of 
fact — did  the  defendant,  by  employing  an  independent  con- 
tractor, and  by  adopting  and  acting  upon  a plan  prepared  by 
an  architect,  do  all  that  a reasonable  man,  in  such  circumstances, 
should  have  done?  That  was  a question  for  the  jury,  to  whom, 
in  my  opinion,  with  deference,  it  was  not  clearly  submitted  in 
the  learned  Judge’s  rem'arks  which  I have  quoted  at  length. 

For  these  reasons,  I very  reluctantly  have  come  to  the  con- 
clusion that  the  only  thing  we  can  do  is,  if  the  defendant  Reid 
desires  it,  to  send  the  case  back  for  another  trial ; the  costs  of  the 
last  trial  to  be  costs  in  the  cause  to  the  finally  successful  party; 
the  costs  of  this  appeal  having  been  provided  for  by  the  order 
granting  leave  to  appeal.  And  in  reaching  this  conclusion  I am 
influenced  to  some  extent  by  the  circumstance  that  the  jury  may 
have  been  misled  by  the  learned  Judge’s  remarks — not,  I think, 
warranted  by  the  evidence — concerning  the  arches. 

If  the  defendant  does  not  elect  to  accept  a new  trial  within 
one  month,  the  appeal  should  be  dismissed  with  costs. 
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Maclaren,  J.A. : — I am  unable  to  find  any  principle  upon 
whicb  the  defendant  can  be  held  liable  in  this  case.  It  has  long 
been  well  settled  law  that,  in  such  a case  as  this,  it  is  the  tenant 
or  occupier,  and  not  the  landlord,  who  is  responsible  to  third 
persons:  Woodfall  on  Landlord  and  Tenant,  17th  ed.,  p.  797; 
Cheetham  v.  Hampson  (1791),  4 T.R.  318;  Bishop  v.  Trustees 
of  Bedford  Charity  (1859),  1 E.  & E.  697. 


In  this  case,  while  under  the  lease  the  tenancy  was  not  to 
begin  until  the  15th  July,  yet  the  tenant  was  given  possession 
on  the  10th  June,  and  then  proceeded  to  make  the  repairs.  The 
evidence  is  clear  that  he  had  exclusive  possession  of  that  portion 
of  the  premises  in  which  the  repairs  in  connection  with  which 
this  accident  occurred  were  being  made,  and  from  the  nature  of 
the  repairs  it  could  not  well  be  otherwise. 


The  learned  trial  Judge,  in  his  charge  to  the  jury,  points 
* out  to  them  that  the  tenant  had  such  possession  before  and  at 
the  time  of  the  accident,  and  no  objection  was  taken  to  this 
statement.  In  the  argument  before  us  this  was  questioned,  on 
the  strength  of  an  admission  by  the  defendant  in  his  examination 
for  discovery  that  during  the  repairs  he  had  some  goods  in  the 
building,  but  this  was  in  another  portion  of  the  premises,  and 
had  nothing  to  do  with  that  part  of  the  building  where  the  acci- 
dent was  caused  and  the  damage  complained  of  arose. 

It  is  also  to  be  noted  that  the  accident  occurred  on  the  16th 
July,  the  day  after  the  tenant  was  to  have  taken  possession  under 
the  lease.  In  my  opinion,  the  permission  given  to  him  to  take 
possession  on  the  10th  June,  and  his  taking  possession  on  that 
date,  were  quite  sufficient,  and  the  Divisional  Court  was  in  error 
in  stating  that  possession  was  not  to  begin  until  the  1st  August. 
This  error  is  twice  repeated,  and  the  judgment  appears  to  be 
largely  based  on  this  mistake  of  fact.  Under  the  lease  the  ten- 
ant was  to  be  given  possession  on  the  15th  July,  and,  as  it  was 
given  to  him  before,  he  was,  when  the  accident  occurred,  actually 
in  possession  under  the  lease. 

Nor  do  I think  the  fact  that  the  defendant  was  to  become  the 
owner  of  the  improvements,  at  the  termination  of  the  lease  in 
twenty -five  years,  makes  him  liable,  nor  the  fact  that  the  repairs 
were  to  be  made  according  to  a plan  annexed  to  the  lease.  Such 
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a plan  does  not  convey  to  the  ordinary  mind  any  idea  of  the 
strength  or  sufficiency  of  the  supports,  nor  is  the  average  pro- 
prietor competent  to  form  an  opinion  thereon.  This  is  in  prin- 
ciple the  same  as  the  case  of  a building  lease  where  at  the  end 
of  the  term  the  building  is  to  become  the  property  of  the  owner 
of  the  land.  If  a plan  of  the  proposed  building  is  submitted  for 
approval,  the  owner  would  probably  examine  the  elevation  and 
the  general  plan,  but  would  not  be  expected  to  pass  upon  the 
details  of  the  sufficiency  of  the  strength  of  the  building.  I am 
not  aware  of  any  authority  for  holding  him  liable  for  an  acci- 
dent resulting  from  the  negligence  of  the  lessee  or  his  architect, 
in  such  circumstances  as  exist  in  this  case. 

This  is  the  ordinary  case  of  a change  in  a building  not  neces- 
sarily or  obviously  dangerous,  but  one  which  is  probably  car- 
ried out  in  this  city  every  week  in  the  year  without  accident  and 
without  the  exercise  of  any  extraordinary  care;  and  I am  of 
opinion  that  the  owner  was  justified  in  assuming  that  the  re- 
pairs for  which  the  tenant  had  employed  an  architect,  who  had 
prepared  plans  that  appear  to  shew  evidence  of  competency 
and  skill,  would  be  properly  carried  out. 

The  negligence  of  the  defendant  found  by  the  jury  in  answer 
to  the  second  question  was  ‘ ‘ in  placing  the  iron  columns  on  a de- 
fective wall.”  Needless  to  say,  the  defendant  did  not  place  the 
iron  columns  on  a defective  wall  or  anywhere  else,  and  there 
is  no  evidence  to  support  such  a finding. 

My  opinion  would  be  that  the  plaintiff  did  not  make  out 
such  a case  as  would  entitle  her  to  a verdict.  But,  inasmuch 
as  a majority  of  my  colleagues  are  of  the  opinion  that  the  case 
was  not  properly  tried  out  or  the  real  issues  satisfactorily  deter- 
mined, I concur  in  the  order  for  a new  trial,  if  it  is  desired.*  In 
the  event  of  the  offer  of  a new  trial  not  being  accepted,  I would 
adhere  to  the  opinion  above  expressed  as  to  the  law  governing 
the  case  and  the  proper  result  from  such  evidence  as  was  given 
at  the  trial. 

Meredith,  J.A.  : — It  is,  I think,  much  to  be  regretted  that  it 
should  be  deemed  needful  to  send  the  parties  to  this  action  back 
to  another  trial  of  it.  The  amount  involved  is  small;  the  costs 
already  incurred  are  large;  so  that,  when  those  to  be  incurred 
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are  added,  it  may  very  well  be  that  all  parties  will  feel  that  ' ‘ the 
game  is  not  worth  the  candle.” 

It  is  quite  true  that  the  action  was  not  begun,  nor  was  the 
trial  conducted,  so  as  to  enable  the  Courts,  in  the  best  and  easiest 
manner,  to  do  complete  justice  in  a case  arising  out  of  a very 
sad  catastrophe ; yet  I feel  that  enough  has  been  elicited  at  least 
to  justify  a final  determination  of  the  plaintiff’s  case  without 
further  delay  and  additional  cost ; and  I would  prefer  so  to  deal 
with  it,  though  quite  conscious  that  a new  trial  may,  and  ought 
to,  make  the  way  to  complete  justice  in  the  matter  much  plainer 
and  easier. 

It  is  said  to  be  an  ill  wind  that  does  not  blow  some  good. 
Perhaps  the  parties  will  find  it  good  to  come  to  some  settlement 
between  themselves  which  will  save  them  from  the  wear  and  tear, 
cost  and  delay,  of  further  litigation ; which,  win  or  lose,  necessi- 
tates some  loss,  and  generally  some  considerable  loss,  if  only  in 
costs  b(dween  solicitor  and  client.  Whilst,  if  the  litigation  must 
go  on  to  the  bitter  end,  it  may  be  that  it  will  be  deemed  advis- 
able to  reconstruct  the  case,  so  that,  if  the  plaintiff  be  entitled  to 
recover  at  all,  she  will  not  be  sent  away  empty-handed  in  this 
action,  to  begin  another ; whilst,  on  the  other  hand,  if  the  defen- 
dant be  held  liable  with  others,  the  plaintiff’s  damages  may  be 
recovered  from  him  who  is  most,  or  more,  directly  chargeable 
with  the  disaster,  rather  than  from  him  who  is  least  directly  so 
chargeable. 


Riddell,  J.  : — ^The  defendant,  the  owner  of  stores  in  London, 
leased  part  thereof  to  one  Smyrles;  Smyrles  wanted  to  change 
the  character  of  the  building,  and  it  was  agreed  that  he  should 
make  the  alterations  at  his  own  expense.  Smyrles  employed  an 
architect,  M.,  the  defendant  having  nothing  to  do  with  it — 
neither  the  defendant  nor  his  agent  having  ‘ ‘ anything  to  do  with 
him  whatever.”  M.  prepared  a plan,  referred  to  in  the  lease 
from  the  defendant  to  Smyrles — “The  lessee  agrees  that  he  will 
forthwith  after  possession  of  the  said  premises  is  given,  proceed 
to  make  the  alterations  and  improvements  to  the  said  building 
set  out  in  the  annexed  plan,  at  his  own  expense,  and  will  complete 
the  said  improvements  without  delay,  and  it  is  understood  and 
agreed  that,  upon  the  expiration  or  sooner  termination  of  this 


XXIII.] 


ONTARIO  LAW  REPORTS. 


465 


lease,  the  said  improvements  and  additions  shall  become  the  pro- 
perty of  the  lessor  . . The  defendant  gave  possession  to 

the  tenant,  and  the  tenant  proceeded  to  make  the  improvements. 
In  doing  so  he  omitted  to  place  a plate  below  the  base  of  certain 
iron  pillars — the  pillars,  as  was  to  be  expected,  pierced  the  wall 
beneath,  the  wall  and  building  went  down  in  ruin,  fell  against 
a neighbouring  building,  in  which  was  the  plaintiff,  and,  knock- 
ing down  that  building,  injured  the  plaintiff. 

As  at  present  advised,  I am  unable  to  follow  the  reasoning 
which  would  make  the  defendant  responsible  for  the  negligence 
of  the  tenant.  The  law  seems  to  be  properly  laid  down  by  Beven 
in  his  Negligence  in  Law  (Can.  ed.,  1908),  vol.  1,  p.  414:  ‘‘By 
common  law  . . . the  occupier  and  not  the  owner  is  bound, 

as  between  himself  and  the  public,  so  far  to  keep  buildings  in 
repair  that  they  may  be  safe  for  the  public;  and  the  occupier 
is  therefore  primd  facie  liable  to  third  persons  for  damages  aris- 
ing from  any  defect,  and  until  the  owner  has  done  something 
that  is  equivalent  to  taking  possession;”  citing  Regina  v.  Watts 
(1703),  1 Salk.  357;  Cheetham  v.  Hampson,  4 T.R.  318;  Bishop 
V.  Trustees  of  Bedford  Charity fl  E.  & E.  697;  Copp  v.  Aldridge 
(1895),  11  Times  L.R.  411;  and  other  cases.  In  respect  of  acts 
done  by  some  one  other  than  the  defendant,  the  law  is  thus  laid 
down  by  Mr.  Justice  Cresswell,  giving  the  judgment  of  the  Court 
in  Rich  v.  Basterfield,  4 C.B.  783,  at  p.  800.  “Although  in 
some  cases,  ex  gr.,  Bush  v.  Steinman  (1799),  1 B.  & P.  404,  Bur- 
gess V.  Gray  (1845),  1 C.B.  578,  andRandlesonY.  Murray  (1838), 
8 A.  & E.  109,  the  owners  of  property  were  held  liable  for  injuries 
arising  from  acts  done  upon  that  property  by  persons  not  strictly 
their  agents  or  servants;  yet  such  liability  attached  only  upon 
persons  in  possession  . . . And  such  is  now  the  opinion  of 

the  Court.” 

It  is  quite  true  that  the  actual  decision  in  this  case  is  called 
“one  of  excessive  refinement”  by  Lush,  J.,  in  Harris  v.  James, 
45  L.J.N.S.  Q.B.  545,  at  p.  547,  but  the  principle  I have 
quoted  is  not  quarrelled  with.  Gregson  v.  Henderson  Roller 
Bearing  Co.  (1910),  20  O.L.R.  584,  and  the  cases  cited  therein, 
may  also  be  referred  to. 

I do  not  think  that  Smyrles  can  be  called  the  agent  of  the 
defendant  in  making  the  change  in  the  building — ^nor  can  it  be 
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fairly  said,  in  my  view,  that  the  change  was  being  done  for  the 
defendant.  Of  course,  the  repairs  or  improvements  were  to  be- 
come and  remain  his  property,  but  that  is  almost  always  the 
case;  and  here  the  change  was  for  the  tenant’s  advantage  and  at 
his  desire.  The  mere  fact  that  there  was  a possibility,  even  a 
manifest  possibility,  that  the  work  would  be  done  in  such  a way 
as  to  do  harm,  cannot  fix  the  landlord  with  liability : Clifford  v. 
Atlantic  Cotton  Mills  (1888),  146  Mass.  47,  at  p.  49,  and  cases 
cited;  Gandy  v.  Jubher  (1865),  9 B.  & S.  15  (Cam.  Scacc) ; 
Mellen  v.  Morrill  (1879),  126  Mass.  545.  In  the  case 
of  landlords  who  have  given  up  to  the  tenant  control 
of  the  premises  in  the  matter  out  of  which  the  damage 
arises,  the  Court  has  never  gone  further  than  to  hold  them  liable 
when  the  use  from  which  the  damage  or  nuisance  necessarily 
arises  was  plainly  contemplated  by  the  lease:  146  Mass,  at  p. 
49,  ut  supra. 

For  example,  in  Harris  v.  James,  ut  supra,  the  defendant  let 
a field  for  the  purposes  of  its  being  used  as  a quarry.  He  was 
held  liable  for  damages  caused  by  the  field  being  so  used,  because 
“the  injury  arising  from  the  smoke  and  vapours  is  the  natural 
and  necessary  consequence  of  the  use  of  the  land:”  per  Black- 
burn, J.,  at  p.  546;  “the  ordinary  and  necessary  mode  of  work- 
ing the  quarry  . . . has  been  done:”  Lush,  J.,  at  p.  547. 

Both  Judges  agreed  that,  if  the  necessary  result  of  using  the 
property  in  the  manner  contemplated  by  the  lease  was  not  to 
cause  damage,  the  landlord  would  not  be  liable — land  that,  they 
said,  was  the  meaning  of  Rich  v.  Basterfield,  ut  supra. 

In  the  present  case,  there  was  nothing  to  indicate  that  the 
tenant  would  not  build  with  ordinary  care.  It  is  said  that  no 
plates  were  indicated  upon  the  plan — that  may  be  so,  but  I do 
not  find  anything  to  prevent  their  being  put  in.  I cannot  see 
why  the  landlord  was  not  entitled  to  assume  and  to  expect  that 
all  due  care  would  be  exercised  by  the  tenant  in  building — ^and, 
as  at  present  advised,  I should  think  that  he  is  excused  from  all 
liability,  on  the  simple  ground  that  the  use  of  the  building  in  the 
manner  contemplated  by  the  lease  would  not  naturally  and  neces- 
sarily cause  damage. 

If,  then,  the  case  cannot  be  made  clearer  by  other  evidence, 
and  the  rights  of  the  parties  should  depend  simply  upon  the  facts 
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now  available,  I should  be  of  the  opinion  that  the  appeal  should 
be  allowed.  But  I am  not  at  all  satisfied  that  all  the  facts  are 
before  the  Court,  and  think  that  a new  trial  should  be  directed. 

Costs,  except  those  disposed  of  upon  the  application  for  leave 
to  appeal,  to  be  in  the  cause. 


[IN  THE  COURT  OF  APPEAL.] 

Allen  Manufacturing  Co.  v.  Murphy. 

Covenant — Restraint  of  Trade — Master'  and  Servant — Restriction  Extend- 
ing to  Whole  of  Canada — Unreasonableness — Refusal  to  Enforce — 
Injunction — Limitation  to  Place  where  Business  Carried  on. 

The  plaintiffs  carried  on  a manufacturing  business  and  also  a laundry 
business.  Their  factory  and  laundry  were  both  in  the  city  of  T.  The 
defendant  was  employed  by  them  in  the  laundry  business,  and,  after  he 
had  been  working  for  them  for  a few  months,  entered  into  an  agreement 
with  them,  under  seal,  whereby  he  covenanted,  among  other  things,  in 
consideration  of  his  employment  and  stipulated  remuneration,  that  he 
would  not  during  the  term  of  his  employment,  and  during 
the  period  of  three  years  after  he  should  cease  to  be 
employed  by  them,  be  interested  or  employed  in  any  business  of  a simi- 
lar kind  to  that  carried  on  by  them,  within  the  limits  of  the  Dominion 
of  Canada.  Six  years  after  the  execution  of  the  agreement,  the  defendant 
voluntarily  retired  from  the  plaintiffs’  employ,  and  began  and  was  carry- 
ing on  a laundry  business  in  the  city  of  T.,  when  the  plaintiffs  began 
this  action  to  restrain  him,  alleging  a breach  of  the  agreement:  — 

Held,  that  the  prohibition  was  too  wide  as  to  territory,  not  being  reason- 
ably necessary  for  the  plaintiffs’  protection  in  their  business,  and  should 
' not  be  enforced. 

Restraints  which  may  fairly  be  regarded  as  entirely  reasonable  when  im- 
posed in  connection  with  the  sale  of  a business  or  goodwill,  or  with  the 
transfer  of  patent  rights  or  of  a trade  secret,  or  with  the  dissolution  of 
a partnership,  should  not  be  accepted  in  all  cases  as  necessarily  or  even 
approximately  applicable  to  restraints  imposed  upon  employees  to  whom 
the  only  consideration' for  their  covenant  is  employment  and  receipt  of 
wages  or  remuneration  for  a more  or  less  certain  number  of  years. 
~Xordenfelt  v.  Maxim,  ordenfelt  Guns  and  Ammunition  Oo.,  [1894]  A.C. 
535,  distinguished. 

Horner  v.  Graves  (1831),  7 Bing.  735,  followed. 

Judgment  of  a Divisional  Court,  22  O.L.R.  539,  reversed. 

It  was  argued  for  the  plaintiffs  that  the  injunction  awarded  by  the  judg- 
ment appealed  from  was  limited  to  carrying  on  or  being  concerned  in 
a laundry  business  in  the  city  of  T.,  and  that,  such  a restraint  being  rea- 
sonable, the  Court  should  uphold  the  agreement  to  that  extent:  — 

Held,  that  the  Court  cannot  carve  out  of  the  unreasonable  distance  a dis- 
tance which  would  be  reasonable:  to  do  so  would,  in  effect,  be  making  a 
new  covenant. 

Baker  v.  Hedgecock  (1888),  39  Ch.  D.  520,  followed. 

An  appeal  by  the  defendant  from  the  judgment  of  a Divi- 
sional Court,  22  O.L.R.  539,  reversing  the  decision  of  Mulock, 
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C.J.Ex.D.,  dismissing  the  action,  and  directing  judgment  to  be 
entered  for  the  plaintiffs  for  an  injunction  and  with  a reference 
to  ascertain  damages,  in  an  action  to  restrain  the  defendant 
from  entering  into  the  laundry  business  in  opposition  to  the 
plaintiffs,  who  alleged  that  they  employed  him  and  taught  him 
their  business,  he  agreeing  not  to  enter  into  any  similar  business 
during  the  term  of  the  agreement  and  for  three  years  there- 
after, and  for  damages  for  breach  of  the  said  agreement. 


January  26.  The  appeal  was  heard  by  Moss,  C.J.O.,  Gar- 
row,  Maclaren,  Meredith,  and  Magee,  JJ.A. 

7.  F.  Hellmuth,  K.C.,  and  H.  H.  Shaver,  for  the  defendant. 
The  contract  as  drawn  is  indivisible  as  to  the  two  businesses  car- 
ried on  by  the  respondents ; and,  consequently,  a restraint  against 
the  defendant  carrying  on  any  business  similar  to  that  carried 
on  by  the  plaintiffs  would  apply  to  the  business  of  a whitewear 
manufacturer,  in  which  the  defendant  was  never  instructed  nor 
even  employed  by  the  plaintiffs,  and  is  unreasonable  and  avoids  the 
contract : Henry  Leetham  & Sons  Limited  v.  Johnstone-White, 
[1907]  1 Ch.  322.  Even  if  the  contract  be  divisible  as  to  the 
two  businesses  carried  on  by  the  plaintiffs,  the  evidence  shews 
that  the  restraint  imposed  on  the  defendant  against  carrying  on 
any  custom  laundry  business  in  the  Dominion  of  Canada  for 
a period  of  three  years  from  his  leaving  the  employ  of  the  plain- 
tiffs is  more  stringent  than  is  reasonably  necessary  for  the  pro- 
tection of  the  plaintiffs,  and  the  contract  is,  therefore,  void: 
Nordenfelt  v.  Maxim  Nordenfelt  Guns  and  Ammunition  Co., 
[1894]  A.C.  535;  Dowden  and  Look  Limited  v.  Pook,  [1904]  1 
K.B.  45;  Sir  W.  C.  Leng  Co.  Umited  v.  Andrews,  [1909] 
1 Ch.  763;  Morris  and  Co.  v.  Ryle  (1910),  26  Times  L.R.  678; 
Hooper  and  Ashhy  v.  Willis  (1905),  21  Times  L.R.  691.  The 
Court  cannot  carve  out  of  an  unreasonable  district  a district 
which  would  be  reasonable  so  as  to  make  the  injunction  appli- 
cable only  to  carrying  on  a laundry  business  in  Toronto : Baker 
V.  Hedgecock  (1888),  39  Ch.  D.  520;  Encyclopaedia  of  the  Laws 
of  England,  vol.  12,  pp.  699,  700. 

H.  M.  Mowat,  K.C.,  for  the  plaintiffs.  The  agreement  con- 
tains only  a partial  and  reasonable  restraint  against  competition. 
Its  reasonableness  at  the  time  of  the  agreement  is  the  test: 
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Rannie  v.  Irvine  (1844),  7 M.  & G.  969;  Lamson  Pneumatic  Tube 
Co.  V.  Phillips  (1904),  91  L.T.R.  363.  The  restraint  is  not  un- 
reasonable, because  it  is  necessary  for  the  protection  of  the 
plaintiffs’  business,  which  extends  throughout  Canada.  The 
limit  of  Canada  is,  therefore,  not  too  wide:  Cook  v.  Shaw  (1894), 
25  O.R.  124;  Leather  Cloth  Co.  v.  Lorsont  (1869),  L.R.  9 Eq. 
345;  Davies  Turner  and  Co.  v.  Lowen  (1891),  64  L.T.R.  655.  The 
injunction  is  good  as  to  the  city  of  Toronto,  and  the  reasonable- 
ness and  necessity  for  further  restraint  must  be  determined  as 
the  case  may  arise  in  any  other  locality.  The  stipulation  is  divis- 
ii)le,  and  the  Court  will  apply  it  so  as  to  give  protection  to  the 
covenantee:  Kerr  on  Injunctions,  4th  ed.,  p.  384;  Rogers  v. 
Maddocks,  [1892]  3 Ch.  346;  Green  Y.*Price  (1845),  13  M.  & 
W.  695;  Price  v.  Green  (1847),  16  M.  & W.  346;  Malian  v.  May 
(1843),  11  M.  & W.  653.  The  onus  is  on  the  defen- 
dant, who  seeks  to  destroy  his  own  agreement,  to  shew 
that  the  restraint  goes  beyond  what  was  reasonably 
necessary,  and  this  onus  he  has  not  satisfied : Lyddon 
and  Co.  v.  Thomas  (1901),  111  L.T.J.  10;  Haynes  v.  Doman, 
[1899]  2 Ch.  13;  Tallis  v.  Tallis  (1853),  1 E.  & B.  391;  Kerr 
on  Injunctions,  4th  ed.,  p.  376;  Matthews  and  Adler’s  Restraint 
of  Trade,  pp.  86,  93,  102 ; Badische  Anilin  und  Soda  Fabrik 
V.  Schott  Segner  & Co.,  [1892]  3 Ch.  447;  Horner  v.  Graves 
(1831),  7 Bing.  735. 

Hellmuth,  in  reply. 

March  14.  Moss,  C.J.O. : — The  plaintiffs,  a limited  company, 
incorporated  under  the  provisions  of  the  Ontario  Companies  Act, 
and  empowered  (a)  to  manufacture  and  deal  in  apparel  and 
pressed  goods  of  all  kinds,  in  the  machinery,  raw  materials,  in- 
gredients, utensils,  and  appurtenances  necessary  to  such  manu- 
facture, and  (5)  to  carry  on  a general  laundry  business  and  to 
manufacture  and  deal  in  the  machinery,  appurtenances,  and  in- 
gredients pertaining  thereto,  have  been  since  1902  and  now  are 
carrying  on  both  branches  of  business.  Their  factory  and  laun- 
dry are  both  situate  in  the  city  of  Toronto. 

They  complain  of  a breach  by  the  defendant  of  an  agreement 
with  them,  entered  into  by  him  as  a term  of  his  engagement 
as  an  employee  in  their  business. 


469 

C.  A. 

1911 

Allen 
Ma^nufac- 
TUKING  Co. 

V. 

Murphy. 


470 


ONTARIO  LAW  REPORTS. 


[vOL. 


C.  A. 

1911 

Allen 
Manufac- 
TUEING  Co. 

V. 

Murphy. 

Moss,  C.J.O. 


The  agreement  is  in  writing  under  seal,  and  was  entered  into 
on  the  27th  day  of  February,  1904.  After  reciting  that  the 
plaintiffs  are  proprietors  of  a manufacturing  and  laundry  busi- 
ness in  the  city  of  Toronto,  and  have  agreed  to  employ  the  de- 
fendant in  their  business  for  a term  specified,  it  is  thereby  agreed 
that  the  defendant  engages  to  work  for  the  plaintiffs  for  three 
years,  in  consideration  of  wages  or  remuneration  upon  a scale 
ranging  from  $8  to  $12  per  week  during  the  term,  and  with 
possible  bonuses  to  be  given,  in  the  plaintiffs’  sole  and  absolute 
discretion. 

Then  occur  the  following  provisions : — 

‘‘2.  It  is  agreed  that  the  parties  of  the  second  part  (plain- 
tiffs) may  at  any  time  terminate  the  employment  of  the  party 
of  the  first  part  (defendant)  by  one  month’s  written  notice,  the 
employment  to  terminate  at  the  expiration  of  one  month  from 
the  date  of  the  receipt  of  such  notice  by  the  employee.  ’ ’ 

There  is  no  corresponding  right  on  the  part  of  the  defendant 
to  terminate  the  engagement  by  notice. 

‘‘3.  The  party  of  the  first  part,  in  consideration  of  the  em- 
ployment and  remuneration  aforesaid,  agrees  to  faithfully  serve 
the  parties  of  the  second  part  to  the  best  of  his  ability,  and  to 
devote  his  whole  time  and  attention  to  such  duties  as  may  from 
time  to  time  be  assigned  to  him,  and  not  to  be  engaged  in  any 
other  business  whatsoever. 

‘‘4.  In  further  consideration  of  the  said  employment  and  re- 
muneration, the  party  of  the  first  part  agrees  that  he  will  not, 
during  the  said  term  of  employment  and  during  any  continua- 
tion thereof  and  during  the  period  of  three  years  after  he  shall 
have  ceased  to  be  employed  by  the  parties  of  the  second  part, 
be,  either  directly  or  indirectly,  interested  or  employed  in  any 
way,  by  himself  or  with,  by,  or  through  any  other  person  or 
persons  or  corporation  whatsoever,  in  any  business  of  a similar 
kind  to  that  carried  on  by  the  parties  of  the  second  part  within 
the  limits  of  the  Dominion  of  Canada.” 

The  defendant  had  come  from  Ireland  to  Toronto  in  the  lat- 
ter part  of  the  year  1903,  and  at  the  date  of  the  agreement  had 
been  working  for  the  plaintiffs  for  about  four  months.  His  em- 
ployment had  been  exclusively  in  the  laundry  department,  he 
having  taken  a place  there  under  the  advice  and  direction  of 
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the  plaintiffs’  president  and  manager.  He  had  previously  been 
in  the  British  army,  and  was,  when  he  entered  the  plaintiffs’ 
employ,  totally  unacquainted  with  the  laundry  business.  But 
apparently  he  soon  shewed  aptitude,  and  the  president,  as  he 
expressed  it  in  his  testimony,  'Hound  that  he  was  shaping  very 
well,”  and  "had  him  sign  the  agreement  of  the  27th  of  Febru- 
ary.” 

The  defendant  remained  with  the  plaintiffs  during  the  term 
of  three  years,  and,  after  its  expiration,  until  the  beginning  of 
June,  1910,  under  new  arrangements  from  time  to  time  made 
as  to  wages  or  remuneration.  During  the  whole  term  of  his  em- 
ployment he  was  solely  engaged  in  the  laundry  department,  and 
never  took  any  part  in  the  other  branch  of  the  plaintiffs’  busi- 
ness. In  June,  1910,  he  voluntarily  retired  from  the  plaintiffs’ 
employ,  and,  with  another  former  employee  of  the  plaintiffs, 
commenced  and  was  carrying  on  an  exclusively  custom  laundry 
business  in  the  city  of  Toronto,  whereupon  the  plaintiffs  in- 
stituted these  proceedings.  They  moved  for  and  obtained  an 
interim  injunction  restraining  the  defendant  in  the  terms  of  the 
agreement.  But  this  was  subsequently  dissolved,  on  the  defen- 
dant undertaking  to  keep  an  account,  and  the  case  went  to  trial, 
the  plaintiffs  claiming  an  injunction  and  damages.  The  defen- 
dant, among  other'  defences,  set  up  that  the  agreement  wms  in- 
valid as  in  restraint  of  trade  and  contrary  to  public  policy. 

At  the  trial  the  action  wms  dismissed,  on  the  ground  that  the 
defendant  was  not  carrying  on  a business  similar  to  that  carried 
on  by  the  plaintiffs.  The  Divisional  Court  held  the  contrary, 
and  also  that  the  agreement  was  valid  and  enforceable  against 
the  defendant. 

By  the  formal  judgment  the  defendant  is  restrained  until 
the  2nd  June,  1913,  from  being  either  directly  or  indirectly  em- 
ployed or  interested  in  any  way,  by  himself  or  with  or  through 
any  other  person  or  persons  or  corporation  whatsoever,  in  the 
city  of  Toronto,  in  any  laundry  business  of  a similar  kind  to 
that  carried  on  by  the  plaintiffs  in  the  city  of  Toronto,  or  from 
setting  up  or  conducting  the  same.  He  is  also  condemned  to 
pay  damages,  if  the  plaintiffs  have  sustained  any  by  reason  of 
the  breaches  set  forth,  to  be  ascertained  by  the  Master,  together 
with  the  costs. 
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Upon  this  appeal  the  only  substantial  question  argued  was, 
whether  the  covenant  or  agreement  in  question  offends  the  rules 
respecting  agreements  in  restraint  of  trade. 

It  is  limited  as  to  time,  but  as  regards  space  it  extends  to  the 
whole  and  every  part  of  the  Dominion  of  Canada.  In  this 
sense  it  falls  within  the  category  of  a general  as  distin- 
guished from  a particular  or  partial  restraint.  The  prohi- 
bition extends  to  every  kind  of  business  carried  on  by  the  plain- 
tiffs under  their  corporate  powers  and  to  the  limits  of  the  Dom- 
inion of  Canada.  It  contains  no  words  which  would  render  the 
covenant  divisible  or  capable  of  being  construed  so  as  to  refer 
to  one  branch  of  the  business  only.  Indeed,  the  argument  of 
the  plaintiffs  is  that  the  branches  are  not  severable  or  to  be 
severed,  because  in  the  manufacture  of  whitewear  resort  must 
be  had  to  laundering  processes,  and  that  the  defendant  could 
not  manufacture  whitewear  without  carrying  on  the  business 
of  a laundry.  It  follows  that  to  restrain  the  defendant  from 
carrying  on  or  being  concerned  in  a laundry  business  shuts  him 
out  of  the  manufacture  of  whitewear  as  well. 

The  case  is,  therefore,  to  be  dealt  with  as  upon  an  agreement 
whereby  the  defendant  is  restrained  from  taking  any  part  in  any 
business  of  a kind  similar  to  either  branch  of  the  plaintiffs’ 
business,  not  only  in  or  within  a named  radius  from  the  city  of 
Toronto,  where  the  plaintiffs’  factory  and  laundry  are  situate, 
but  in  any  of  the  Provinces  or  Territories  within  the  limits  of 
the  Dominion.  The  question  is,  whether  this  extensive  and  far- 
reaching  restraint  upon  the  primd  facie  privilege  of  a citizen  of 
the  Dominion  to  engage  himself  in  that  occupation  with  which 
he  is  best  acquainted,  and  upon  which  he  chiefly,  if  not  wholly, 
relies  as  a means  of  livelihood,  was  or  is  reasonably  necessary 
for  the  plaintiffs’  protection  in  their  business.  In  considering 
this  question,  the  salutary  rule  so  frequently  invoked  in  cases 
like  this,  as  to  maintaining  and,  if  need  be,  enforcing  contracts 
deliberately  entered  into  by  persons  of  full  age,  is,  of  course,  not 
to  be  overlooked.  Nor,  on  the  other  band,  are  the  circumstances 
that  the  defendant  was,  at  the  time  of  entering  into  the  agree- 
ment, a new  comer,  unfamiliar  with  the  country  and  its  extent 
and  with  the  manners  and  ways  of  its  people,  and  that  the  agree- 
ment was  prepared  by  the  plaintiffs  or  their  legal  advisers,  and 
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that  by  its  terms  the  defendant  was  in  great  degree  placed  in 
the  plaintiffs’  power.  They  alone  had  power  to  terminate  by 
notice,  and  it  was  possible  for  them,  by  the  exercise  of  that  right 
within  a few^  months  from  the  date  of  the  agreement,  to  have  ren- 
dered the  defendant  subject  for  three  years  to  all  the  restraints 
placed  upon  him  by  the  agreement. 

Restraints  which  may  fairly  be  regarded  as  entirely  reason- 
able when  imposed  in  connection  with  the  sale  of  a business  or 
goodwill,  or  with  the  transfer  of  patent  rights  or  of  a trade  secret, 
or  with  the  dissolution  of  a partnership,  should  not  be  accepted 
in  all  cases  as  necessarily  or  even  approximately  applicable  to 
restrains  imposed  upon  employees  to  whom  the  only  considera- 
tion for  their  covenant  is  employment  and  receipt  of  wages  or 
remuneration  for  a more  or  less  certain  number  of  years.  Such 
persons  are  ordinarily  not  on  the  same  plane  with  one  who  has 
disposed  of  a very  extensive  business,  which,  by  its  very  nature, 
embraces  world- wide  interests  and  connections,  and  involves  deal- 
ings and  transactions  with  most  of  the  nations  of  the  globe,  and 
has  received  therefor  a very  large  sum  by  way  of  purchase- 
money. 

A perusal  of  the  speeches  of  the  Law  Lords  who  delivered  the 
principal  opinions  in  Nordenfelt  v.  Maxim  Nordenfelt  Guns  and 
Ammunitwn  Co.,  [1894]  A.C.  535,  notably  Lord  Herschell,  L.C., 
at  p.  548,  and  Lord  Watson,  at  p.  552,  shews  the  extent  to  which 
apparently  they  were  influenced  by  such  considerations,  especi- 
ally as  bearing  upon  the  question  of  public  policy. 

And  after  all  that  has  been  said,  the  words  of  Tindal,  C.J., 
in  Horner  v.  Graves;  7 Bing.  735,  at  p.  743,  quoted  with  ap- 
proval by  Lord  Herschell,  L.C.,  in  Nordenfelt’s  case  (p.  549)  — 
‘AYe  do  not  see  how  a better  test  can  be  applied  to  the  question 
whether  reasonable  or  not,  than  by  considering  whether  the  re- 
straint is  such  only  as  to  afford  a fair  protection  to  the  interests 
of  the  party  in  favour  of  whom  it  is  given,  and  not  so  large  as  to 
interfere  with  the  interests  of  the  public.  Whatever  restraint 
is  larger  than  the  necessary  protection  of  the  party,  can  be  of  no 
benefit  to  either,  it  can  only  be  oppressive;  and  if  oppressive,  it 
is,  in  the  eye  of  the  law,  unreasonable  ’ ’ — may  be  fully  accepted 
at  the  present  day  as  a guiding  principle. 
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Whether  the  restraint  is  reasonable  or  not  is  a question  to  be 
determined  in  view  of  all  the  circumstances.  The  Court  is  to 
say  whether,  having  regard  to  the  nature  of  the  business,  the 
relation  of  the  parties,  and  the  circumstances  existing  at  the 
time  when  the  agreement  was  entered  into,  the  restraint  is  con- 
fined to  what  is  reasonably  necessary  for  the  protection  of  the 
covenantees^  interests. 

As  already  pointed  out,  the  defendant  was  never  engaged  in 
or  employed  by  the  plaintiffs  in  the  whitewear  branch. 

The  plaintiffs’  laundry  business,  though  extensive,  did  not 
and  does  not  extend  even  approximately  to  the  limits  of  the 
Dominion. 

It  is  to  be  observed,  also,  that  there  is  a considerable  body 
of  testimony  to  the  effect  that  such  a covenant  with  respect  to 
a business  of  this  character  is  quite  unusual. 

The  large  bulk  of  the  plaintiffs’  custom  laundry  business  is 
in  the  Province  of  Ontario.  That  part  of  it  which  consists  in 
laundering  table  and  bed  linen  for  dining  and  passenger  cars  on 
the  Canadian  Pacific  Railway  Company’s  main  line  is  carried 
on  at  Toronto.  Through  agencies  in  a few  towns  and  cities  out- 
side of  Ontario,  comparatively  trifling  collections  are  made  from 
customers,  but,  it  may  easily  be  gathered  from  the  testimony, 
not  to  an  extent  to  affect  appreciably  the  volume  of  the  home 
business.  At  least  six  of  the  Provinces,  and  substantially  the 
whole  of  the  Territories,  are  left  unexploited  by  the  plaintiffs’ 
laundry  business. 

Can  it  be  said  that  a restriction  which  practically  drives 
the  defendant,  who  is  not  now  a young  man,  out  of  the  only  occu- 
pation in  which  he  is  at  all  adept,  unless  he  quits  the  Dominion 
of  Canada,  is  reasonably  necessary  for  the  protection  of  the 
plaintiffs’  business? 

No  other  or  lesser  area  is  prescribed,  and  the  covenant  or 
agreement  is  not  capable  of  divisibility.  Only  the  one  area  is 
included,  and,  having  regard  to  that  and  to  the  testimony,  to 
the  principles  recognised  in  the  cases,  the  proper  conclusion 
should  be,  that  the  area  is  larger  than  is  reasonably  required  for 
the  protection  of  the  plaintiffs’  business,  and  that  the  covenant 
or  agreement  is  oppressive,  and  therefore  unreasonable,  and  not 
valid  in  law. 
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It  was  argued  for  the  plaintiffs  that  the  injunction  awarded 
by  the  judgment  was  limited  to  carrying  on  or  being  concerned 
in  the  laundry  business  in  the  city  of  Toronto,  and  that,  such 
a restraint  being  reasonable,  the  Court  should  uphold  the  agree- 
ment to  that  extent.  The  answer  is,  that  the  Court  cannot  carve 
out  of  the  unreasonable  distance  a distance  which  would  be 
reasonable.  To  do  so  would,  in  effect,  be  making  a new  coven- 
ant, not  that  to  which  the  parties  agreed.  See  Baker  v.  Hedge- 
cock,  39  Ch.  D.  520. 

The  appeal  should  be  allowed,  and  the  judgment  at  the  trial 
dismissing  the  action  be  restored,  with  costs  throughout. 
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Garrow,  J.A.  : — I agree. 
Maclaren,  J.A. : — I agree. 


Meredith,  J.A. : — Notwithstanding  the  modification,  in  these 
later  days,  of  the  early  rule  of  law  applicable  to  such  a case  as 
this,  the  controlling  factor  must  still  be  the  public  interests,  for 
one  is  not  to  be  absolved  from  his  contract  merely  because  it  may 
be  an  unreasonable  one,  if  the  unreasonableness  falls  short  of 
that  which  is  unconscionable  or  improvident.  There  are  still 
three  distinct  interests  affected  by  contracts  such  as  that  in 
question  in  this  action ; public  interests  and  the  interests  of  each 
of  the  parties ; and  public  interests  may  vary  very  much  in  differ- 
ent countries ; in  a comparatively  new  country,  of  vast  territorial 
extent,  and  yet  settled  only  in  a very  thin  and  fragmentary  man- 
ner, anything  which  may  turn  a working  bee  into  a drone,  or 
an  immigrant  into  an  emigrant,  must  necessarily  be  of  greater 
public  interest  than  such  a change  would  be  in  much  older  and 
overcrowded  countries.  As  I understand  the  law  of  England, 
upon  the  subject  to-day,  it  is  that  the  public  interests  permit 
tlie  enforcement  of  such  a contract  as  that  in  question  in  this 
action  only  when  the  restraint  is  reasonable,  having  regard  to 
all  the  material  circumstances  of  each  particular  case. 

It  seems  to  me,  also,  to  be  a very  “far  cry”  from  the  sale  of 
Nordenfelt  or  Maxim  guns  to  the  washing  of  household  linen ; 
and  that  to  take  what  was  done  in  the  case  of  Nordenfelt  v. 
Maxim  Nordenfelt  Guns  and  Ammunition  Co.,  [1894]  A.C.  535, 
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for  a guide  to  that  which  ought  to  he  done  in  this  case  would 
he  a plain  mistake.  Such  guns,  as  was  pointed  out  in  that  case,  I 
are  generally  sold  only  to  those  concerned  in  the  government  | 
of  countries,  and,  as  the  contract  there  in  question  had  the  ten-  1 
dency  to  take  away  from  foreign  countries  the  making  and  the  | 
ability  to  buy  such  guns,  and  to  concentrate  such  making  and  |l 
buying  in  Great  Britain,  it  is  not  difficult  to  understand  the  1 
upholding  of  the  contract  in  its  Courts.  The  cleanliness  of  the  1 
individual  and  of  the  household  is  quite  a different  thing;  it  I 
ought  to  have  tendency  quite  the  opposite  of  destructive;  and, 
even  if  not  quite  ‘ffiext  to  godliness,”  it  is  at  least  so  essential 
to  the  public  interests  that  it  ought  to  be  mightily  encouraged; 
and  nothing  that  can  reasonably  be  avoided  should  he  done 
that  would  put  any  obstacle,  or  greater  distance,  between  it  and  I 
those  who  would  be  benefited  by  it.  I say  this  only  to  shew  that 
discrimination  must  be  used  in  applying  the  result  of  any  one 
case  to  any  other  case.  This  case  seems  to  me  to  be  very  much 
more  like  that  of  Ward  v.  Byrne  (1839),  5 M.  & W.  548,  than 
like  the  case  of  the  rapid  firing  guns. 

The  question  then  is ; was  the  restraint  in  question  reasonable, 
a reasonable  provision  for  the  protection  of  the  respondents’ 
trade?  My  answer  to  that  question  niust  be,  ‘‘no.”  It  was 
entirely  and  obviously — indeed,  I think  it  may  be  said,  admit- 
tedly— unnecessary  that  the  appellants  should  be  prevented  from 
carrying  on  the  business  of  washing  soiled  linen  throughout  the 
length  and  breadth  of  nearly  half  a continent;  it  is  unquestion- 
able that  in  many  thousands  of  places  in  Canada  that  business 
could  be  carried  on  without  coming  in  any  sort  of  competition 
with  the  business  of  the  respondents.  Admittedly  that  might 
have  been  throughout  three  out  of  the  nine  Provinces;  and 
equally  so  it  might  be  in  thousands  of  places  in  the  vast  areas 
of  the  other  six,  exclusive  of  the  Territories.  I 

. . S 

It  seems  hard  that,  notwithstanding  his  contract,  the  appellant  j 
should  be  permitted  not  merely  to  carry  on  the  business  in  any  | 
of  the  many  thousands  of  places  in  which  he  would  not  come  into  j 
any  sort  of  competition  with  the  respondents,  but  that  he  should  | 
be  permitted  to  enter  into  the  most  direct  competition  with  them  j 
in  Toronto,  the  centre  of  all  their  business;  but  that  seems  un-  j 
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avoidable,  if  the  contract  be  so  wide  as  to  be  against  public  inter- 
ests and  therefore  invalid,  because  it  is  not  severable ; to  make  it 
applicable  only  to  places  in  which  there  would  or  might  be  com- 
petition, would  be  to  make  a new  contract  between  the  parties, 
and  that  there  is  no  power  to  do.  And  in  this  connection  it  is 
but  fair  to  say  that  the  respondents  are  not  blameless;  if  they 
had  not  adopted  the  somewhat  ‘‘dog  in  the  manger’’  policy  of 
exacting  from  the  appellant  an  agreement  which  was  largely  of 
no  benefit  to  them,  but  plainly  harmful  to  the  appellant,  and  to 
the  public  interests,  they  would  not  have  been  in  their  present 
predicament.  All  that  was  necessary  for  the  respondents’  pro- 
tection was  a restraint  upon  competition  with  them;  it  was  not 
necessary  to  take  an  agreement  which,  if  valid,  will,  according  to 
the  evidence,  drive  the  appellant  not  only  out  of  trade  in,  but 
altogether  out  of,  Canada. 

I would  allow  the  appeal. 


C.  A 
1911 

Ailen 
MA-NUFAC- 
TUEING  Co. 

V. 

Murphy. 

Meredith,  J.A. 


Magee,  J.A. : — The  effect  of  this  covenant,  if  it  has  the  effect 
contended  for  by  the  plaintiffs,  of  preventing  the  defendant 
from  being  interested  or  employed  in  any  one  of  the  several 
])ranches  of  business  which  by  their  charter  the  plaintiffs  are 
authorised  to  carry  on,  would  be  that  the  defendant  could  not 
engage  in  any  one  of  them,  even  in  the  humblest  and  most  remote 
hamlet  or  mining  camp  in  the  Yukon  or  elsewhere  in  the 
Dominion,  and  even  though  he  wished  only  to  compete  with  some 
prosperous  Chinaman.  The  business  of  the  laundry  has,  no 
doubt,  been  revolutionised,  and  is  of  far  wider  dimensions  than 
in  former  years,  and  the  fact  must  be  recognised  in  connection 
with  that,  as  well  as  other  businesses.  In  consequence,  it  may  well 
be  that  restraint  againsit  competition  which  would  formerly  have 
been  unreasonably  wide  may  now  be  not  only  not  unreasonable, 
but  may  be  necessary. 

Nothing  in  the  evidence  and  nothing  in  the  nature  of  the 
defendant’s  business  shews  that  he  is  or  is  likely  to  be  able  to 
collect  soiled  clothing  from  ail  parts  of  the  Dominion,  or  even 
to  sell  apparel  or  machinery  in  all  parts.  The  covenant  is  not 
even  limited  to  the  lines  of  railway  or  a reasonable  distance  from 
them.  It  is  clear  that  the  restriction  is  entirely  too  wide  for  the 
reasonable  protection  of  the  plaintiffs — even  if  it  applies  after 
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a change  of  terms  of  employment.  It  is  a restriction  of  which 
the  only  limits  are  the  limits  of  the  Dominion,  and,  as  the  Court 
cannot  make  a new  bargain  for  the  parties,  it  is  not  divisible- 
into  reasonable  and  unreasonable  distances.  Being  too  wide  and 
indivisible,  it  is  void. 

The  adequacy  of  the  consideration  for  the  covenant  has  not 
to  be  considered,  but  employment  assured  for  one  month  does  not 
impress  one  as  being  such  a valuable  consideration  as  to  cause  re- 
gret that  the  vaulting  ambition  of  the  plaintiffs  has  overleaped  j 
itself  in  this  particular  case.  The  defendant  has,  however,  in  | 
all  probability,  brought  this  litigation  upon  himself  by  the  flag-  | 
rant  violation  of  the  spirit  of  his  bargain.  |i 

I agree  that  the  appeal  should  be  allowed.  | 

;j 

i 

I 


[DIVISIONAL  COURT.] 
Roche  v.  Allan. 


County  Courts — Removal  of  Action  into  High  Court — Application  after  i 

Judgment.  i 

The  power  to  remove  an  action  from  a County  Court  into  the  High  Court,  I 
conferred  by  sec.  29  of  the  County  Courts  Act,  10  Edw.  VII.  ch.  30,  is  tO'  i 
remove  it  for  the  purpose  of  trial;  and  the  High  Court  has  no  power  to  | 
remove  an  action  after  trial  and  judgment.  , 

I 

After  the  delivery  of  the  judgment  of  a Divisional  Court,.  | 

ante  300,  dismissing  (with  a variation  of  the  judgment)  the  ■ 

appeal  of  the  plaintiff  from  the  judgment  of  the  County  ! 
Court  of  the  County  of  York  dismissing  the  action,  the  ' 
plaintiff  moved,  under  sec.  29  of  the  County  Courts  ' 

Act,  10  Edw.  VII.  ch.  30,*  for  an  order  removing  ; 

the  action  into  the  High  Court,  so  that  the  plaintiff 
might  have  the  opportunity  of  a further  appeal  to  the  Court 
of  Appeal.  i 

*29.  Except  in  the  cases  mentioned  in  sub-sections  3,  5 and  6 of  sec-  ; 
tion  22,  and  in  section  23,  no  action  shall  be  removed  by  order  of  certiorari, 
or  otherwise,  into  the  High  Court  unless  the  debt  or  damages  claimed  ■ 
amount  to  upwards  of  $100,  and  then  only  on  affidavit  and  by  leave  of  a ' 
Judge  of  the  High  Court  if  it  appears  to  the  Judge  fit  to  be  tried  in  the 
High  Court,  and  upon  such  terms  as  to  costs,  giving  security  for  debt  or 
costs  and  otherwise  as  he  deems  just. 
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March  16.  The  motion  was  heard  by  a Divisional  Court 
composed  of  Boyd,  C.,  Latchford  and  Middleton,  JJ. 

F.  J.  Roche,  for  the  plaintiff,  contended  that  the  motion 
should  be  granted  because  important  points  of  law  had  arisen, 
on  which  conflicting  judicial  views  had  been  expressed.  He  re- 
ferred to  Christie  v.  Cooley  (1905),  6 O.W.R.  214;  Gorman’s 
County  Court  Manual,  2nd  ed.,  p.  158;  Sherk  v.  Evans  (1895), 
22  A.R.  242;  Lowery  v.  Walker,  [1910]  1 K.B.  173,  [1911] 
A.C.  10. 

H.  E.  Choppin,  for  the  defendant,  argued  that  the  amount 
involved  was  not  large  enough  to  justify  removal  into  the  High 
Court;  and,  in  any  case,  there  could  be  no  removal  after  judg- 
ment. 

March  17.  The  judgment  of  the  Court  was  delivered  by 
Boyd,  C.  : — ^The  application  to  remove  to  the  High  Court  under 
10  Edw.  VII.  ch.  30,  sec.  29,  the  County  Courts  Act  of  1910,  is 
only  m a case  where  it  appears  that  the  action  is  one  fit  to  be  tried 
— of  which  the  manifest  meaning  is  that  it  is  to  be  brought  up 
for  the  purpose  of  trial — not  for  the  purpose  of  appealing 
from  the  judgment  given  by  the  Divisional  Court  on  an  appeal 
from  the  County  Court.  The  statutory  writ  in  this  regard  cor- 
responds to  the  common  law  right  to  certiorari,  in  that  it  is  not 
granted  after  judgment  except  for  purpose  of  execution:  Sherk 
V.  Evans,  22  A.R.  242;  Walker  v.  Gann  (1826),  7 D.  & R.  769. 

There  is  no  jurisdiction  in  a Judge  or  a Divisional  Court  now 
to  interfere. 

Application  refused  with  costs. 


u 

[DIVISIONAL  COURT.] 

Re  Angus  and  Township  of  Widdifield. 

Municipal  Corporations — By-law — Approval  hy  Electors — Motion  to  Quash 
— Consent  of  Council — Jurisdiction. 

A municipal  by-law,  approved  by  the  electors  of  a municipality,  cannot  be 
repealed  by  the  independent  action  of  the  municipal  council;  and  the 
council  cannot  validly  consent  to  its  being  quashed  by  the  Court.  Con- 
sent cannot  give  jurisdiction  to  quash  a by-law  as  invalid,  when  it  does 
not  appear  to  be  so  in  fact  or  in  law. 
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Appeal  by  M.  Angus  from  an  order  of  Meredith,  C.J.C.P., 
refusing  to  quash  a by-law  of  the  township  of  Widdifield  to  raise 
$33,000  for  the  purpose  of  improving  streets  and  sewers. 

March  16.  On  the  appeal  coming  on  for  argument  before  a 
Divisional  Court  composed  of  Boyd,  C.,  Latchford  and  Middle- 
ton,  JJ.,  J.  M.  Ferguson,  for  the  appellant,  and  W.  H.  Irving, 
for  the  township  corporation,  consented  to  the  by-law  being 
quashed;  and  the  Court  reserved  judgment  on  the  question  of 
jurisdiction  to  make  the  proposed  order  on  consent. 


March  23.  The  judgment  of  the  Court  was  delivered 
by  Boyd,  C.  ; — ^By-law  150  of  the  township  of  Widdifield 
was  for  the  raising  of  $33,000  for  the  improvement  of  streets, 
sewers,  etc.,  and  was  voted  on  by  the  electors,  and  a sufficient 
majority  of  votes  cast  in  its  favour. 

An  application  was  made  to  quash  the  by-law,  on  various 
grounds,  which,  being  heard  before  the  Chief  Justice  of  the  Com- 
mon Pleas,  was  dismissed  without  costs. 

An  appeal  was  taken  from  that  order  to  the  Divisional  Court, 
and,  on  the  matter  being  reached,  counsel  appeared  for  both 
sides,  applicant  and  corporation,  and  consented  to  the  by-law 
being  quashed. 

The  by-law,  being  passed  upon  by  the  electors,  cannot  be 
repealed  by  the  independent  action  of  the  council;  and,  if  so, 
the  council  cannot  validly  consent  to  its  being  quashed  by  the 
Court.  The  summary  power  of  intervention  given  to  the  Court 
is  to  be  exercised  according  to  the  directions  of  the  statute.  The 
power  to  quash  is  given  when  the  by-law  appears  to  be  illegal, 
either  on  its  face  or  by  extraneous  evidence.  In  this  case  the 
by-law  has  been  declared  valid  and  the  consent  to  quash  is  not 
based  on  any  concurrence  of  opinion  on  the  part  of  counsel  that 
the  by-law  is  illegal,  but  only  for  the  reason  that  it  is  now  con- 
sidered to  be  inconvenient  or  undesirable  to  prosecute  in  actual 
operations.  But  these  considerations  and  this  consent  do  not 
give  jurisdiction  to  quash  the  by-law  as  invalid,  when  it  does 
not  appear  to  be  so  in  fact  or  in  law. 

Neither  a corporation  nor  a company  can  do  what  is  beyond 
its  legal  powers  by  simply  going  into  Court  and  consenting  to 
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a judgment  which  orders  that  the  thing  shall  be  done : see  Great 
North-West  Central  B.W.  Co.  v.  Charlehois,  [1899]  A.C.  114,  at 
p.  124. 

The  appeal  may  be  struck  off  the  list,  but  no  other  order 
should  be  made  on  this  application. 


D.  C. 

1911 

Re 

Angus 

AND 

Township 

OP 

VViDDIFIELD. 


[DIVISIONAL  COURT.] 

I 

Kaiserhof  Hotel  Co.  v.  Zuber.  D.  c. 

' 1911 

Mortgage — Power  of  Sale — Duty  of  Mortgagee — Sale  at  Fair  Value — Con-  

duct  of  Sale — Conditions — Withdrawal  of  Bid — Collusion  hetiveen  March  23. 
Mortgagee  and  Purchaser — Slight  Evidence  of. 

A mortgagee  is  not  a trustee  of  a power  of  sale  for  the  mortgagor;  his 
right  is  to  look  after  himself  first;  but  he  should  exercise  the  power 
in  good  faith,  and  should  not  fraudulently  or  wilfully  or  recklessly 
sacrifice  the  property  of  the  mortgagor. 

Kennedy  v.  De  Trafford,  [1896]  1 Ch.  762,  [18971  A.C.  180,  followed. 

Where  the  sale  results  in  a disposal  of  the  property  for  its  fair  value,  the 
grounds  for  interfering  with  the  sale  must  be  cogent  and  established  by 
clear  and  satisfactory  evidence. 

And  where  the  sale  was  openly  and  fairly  conducted;  a fair  price  was 
obtained  for  the  land;  the  sale  was  not  damaged  or  in  any  way  prejudi- 
cially affected  by  the  advertising  or  the  conditions  of  sale;  and  the  evid- 
ence of  collusion  between  the  mortgagee  and  purchaser  was  slight:  — 

Held,  that  the  evidence  fell  short  of  proving  that  the  purchaser  was  merely 
a nominal  one,  and  that  he  was  acting  for  the  mortgagee  in  the  acquisi- 
tion of  the  property;  and  an  action  to  set  aside  the  sale  was  dismissed. 

Originally  the  conditions  of  sale  provided  that  no  bid  should  be  retracted, 
but,  after  an  adjournment  of  the  sale  and  a motion  for  an  injunction, 
this  was  changed  Dy  deletion.  R.,  who  ultimately  became  the  purchaser, 
bid  $500  less  than  one  F.,  who  was  found,  after  half  an  hour’s  adjourn- 
ment, not  to  be  able  to  pay  the  deposit;  the  property  was  again  put  up; 

R.  withdrew  his  former  bid;  and  the  property  was  knocked  down  to  him 
at  $3,500  less  than  his  retracted  hid: — 

Held,  that  this  did  not,'  in  the  circumstances,  shew  that  the  sale  was 
not  properly  conducted  or  that  there  was  collusion,  the  price  obtained 
being  a fair  one. 

Roberts  v.  Bozon  (1825),  3 L.J.  Ch.  113,  distinguished. 

And  semhle,  that  a bid,  like  every  other  offer,  may  be  withdrawn  before 
acceptance,  even  though  it  is  otherwise  stipulated  in  the  conditions  of 
sale. 

An  appeal  by  the  defendants  Zuber  and  Roos  from  the  judg- 
ment of  'Clute,  J.,  at  the  trial,  in  favour  of  the  plaintiff. 

The  plaintiffs,  an  incorporated  company,  brought  this  action 
against  Joseph  Zuber,  Alfred  A.  Pipe,  Charles  B.  Dunke,  and 
William  Roos,  to  set  aside  a sale  of  land  in  the  town  of  Berlin, 
being  an  hotel  property. 
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By  their  statement  of  claim  the  plaintiffs  alleged  that  on  the 
2nd  April,  1909,  one  Boehmer  executed  a mortgage,  covering 
the  lands  in  question,  in  favour  of  the  defendant  Pipe,  to  secure 
the  repayment  of  $30,000  and  interest;  that  the  mortgage  was 
assigned  by  the  defendant  Pipe  to  one  Irwin,  by  assignment 
dated  the  3rd  May,  1909,  and  was  further  assigned  by  Irwin 
and  Pipe  to  the  defendant  Zuber,  by  assignment  dated  the  8th 
April,  1910;  that  on  the  2nd  April,  1909,  Boehmer  executed  a 
second  mortgage,  covering  the  same  lands,  in  favour  of  the  defen- 
dant Dunke  to  secure  the  repayment  of  $5,000  and  interest, 
which  mortgage  was  assigned  by  the  defendant  Dunke  to  the 
defendant  Zuber  on  the  18th  June,  1909;  that  Boehmer,  by 
deed  dated  the  3rd  April,  1909,  conveyed  the  same  lands  to  the 
plaintiffs,  and  the  plaintiffs  became  the  owners  thereof  subject 
to  the  two  mortgages  mentioned  and  subject  to  a prior  mortgage 
to  the  Confederation  Life  Association;  that,  default  having 
been  made  in  the  payment  of  the  moneys  secured  by  the  two 
mortgages  assigned  to  the  defendant  Zuber,  he,  on  the  3rd  May, 
1910,  served  the  plaintiffs  with  a notice  of  exercising  the  powers 
of  sale  contained  in  the  mortgage-deeds;  that  the  defendant 
Zuber,  in  pursuance  of  the  notice,  caused  the  lands  to  be  adver- 
tised for  sale  by  public  auction  at  Berlin  on  the  30th  June, 
1910;  that  the  sale  was  adjourned  from  time  to  time,  and  the 
lands  were  finally  offered  for  sale  by  the  defendant  Zuber  at 
an  auction  sale  held  at  Berlin  on  the  15th  July,  1910,  at  which 
place  and  time  the  defendant  Zuber  purported  to  sell  the  lands 
to  the  defendant  Roos,  subject  to  the  payment  of  the  mortgage 
to  the  Confederation  Life  Association,  for  the  price  of  $39,500; 
that  the  sale  was  not  conducted  in  a fair,  open,  and  proper 
manner,  and  that,  as  a result  thereof,  the  lands  and  premises 
were  sold  at  a price  much  below  their  market  value;  that  the 
defendant  Roos  was  not  the  highest  bidder  at  the  sale,  and  that 
the  defendants  Zuber  and  Roos  entered  into  an  arrangement  by 
which  the  lands  were  to  be  declared  to  be  sold  to  the  defendant 
Roos  at  a price  much  less  than  their  market  value  and  much  less 
than  the  lands  and  premises  would  have  been  sold  for,  had  they 
been  offered  for  sale  in  a fair,  open,  and  proper  manner;  that 
the  lands  were  not  fully  and  properly  advertised  by  the  defen- 
dant Zuber,  and  that  no  proper  and  sufficient  public  notice  was 
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given  of  the  ditferent  postponements  of  the  sale ; that  the  condi- 
tions of  sale  were  unduly  onerous  and  were  not  such  as  to  in- 
vite purchasers,  but  were  such  as  would  deter  prospective  pur- 
chasers from  bidding ; that  on  the  4th  August,  1910,  the  defen- 
dant Zuber,  in  pursuance  of  the  powers  of  sale,  conveyed  the 
lands  to  the  defendant  Roos,  and  the  conveyance  was  registered 
on  the  5th  August,  1910 ; that  the  sale  was  not  a bond  fide  sale, 
and  the  defendant  Roos  in  purchasing  was  acting  as  agent  for 
the  defendant  Zuber,  and  purchased  for  the  defendant  Zuber, 
and  held  the  lands  as  trustee  for  him ; that  the  defendant  Zuber, 
about  the  beginning  of  May,  1910,  entered  into  possession  of  the 
lands,  and  collected  or  should  have  collected  large  sums  of 
money  from  the  tenants  thereof;  that  the  defendant  Zuber  was 
still  mortgagee  of  the  lands,  and  the  plaintiffs  were  desirous  of 
redeeming  and  thereby  offered  to  redeem  the  lands ; and  that  the 
plaintiffs  had  suffered  large  damages  by  reason  of  the  aforesaid 
acts  of  the  defendant  Zuber. 

The  plaintiffs  claimed:  (a)  a declaration  that  the  power 
of  sale  exercised  by  the  defendant  Zuber  was  not  properly 
exercised  and  an  order  setting  aside  the  sale  proceedings;  (b) 
a declaration  that  the  defendant  Roos  was  a trustee  of  the  lands 
for  the  defendant  Zuber;  (c)  an  order  for  the  redemption  of 
the  lands;  (d)  damages  for  the  irregular  exercise  of  the  power 
of  sale;  (e)  an  account  of  the  amount  owing  to  the  defendant 
Zuber  under  the  mortgages;  (f)  an  order  vesting  the  lands  in 
the  plaintiffs  upon  payment  of  the  amount  found  due;  (g)  an 
account  of  the  rents  and  profits  of  the  lands;  (h)  that  for  the 
purposes  aforesaid  all  proper  directions  might  be  given  and 
accounts  taken;  (i)  further  and  other  relief. 

The  action  was  discontinued  as  against  the  defendants  Pipe 
and  Dunke. 

The  defendants  Zuber  and  Roos  delivered  statements  of  de- 
fence denying  the  allegations  of  the  statement  of  claim  and 
alleging  that  no  grounds  were  shewn  for  the  relief  claimed. 

The  action  was  tried  without  a jury,  by  Clute,  J.,  who,  on 
the  30th  December,  1910,  gave  judgment  in  favour  of  the  plain- 
tiff’s. 

The  judgment,  as  drawn  up  and  entered,  declared  and 
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adjudged:  (1)  that  the  sale  hy  the  defendant  Zuber  to  the  defen- 
dant Rons  of  the  lands  in  question  and  the  conveyance  made  in 
pursuance  thereof  were  null  and  void  as  against  the  plaintiffs 
and  ought  to  be  set  aside,  and  the  deed  of  conveyance  delivered 
up  to  be  cancelled;  (2)  that  the  defendant  Roos  was  entitled 
to  a lien  or  charge  on  the  lands  for  the  amount  of  the  money 
which  he  had  advanced  in  respect  of  the  premises,  and  interest; 
(3)  that  the  plaintiffs  were  entitled  to  redeem;  (4)  that  the  ac- 
counts should  be  taken,  costs  taxed,  etc.,  by  a Referee;  (5)  that 
the  plaintiffs  should  be  allowed  until  the  25th  March,  1911,  to 
redeem,  and  further  time  in  the  event  of  an  appeal;  (6)  that, 
upon  the  plaintiffs  paying  to  the  defendant  Zuber  the  amount 
which  should  be  found  due  by  the  Referee,  the  defendant  Zuber 
should  reconvey;  (7)  that  the  plaintiffs  should  elect,  within 
a fixed  time,  whether  they  would  require  a sale  of  the  lands  or 
not,  and  in  the  event  of  their  failing  to  elect,  and  upon  default 
of  redemption,  they  should  be  foreclosed;  (8)  that,  in  the  event 
of  a sale,  the  Referee  should  appoint  an  independent  solicitor  to 
conduct  it;  and  (9)  that  the  plaintiffs  should  recover  against  the 
defendants  Zuber  and  Roos  the  costs  of  the  action  down  to  and 
inclusive  of  the  judgment,  such  costs  to  be  set  off  against  the 
mortgage-debt,  and  that  the  defendant  Zuber  should  be  allowed 
his  costs  of  taking  the  mortgage  account  upon  the  reference,  to  be 
added  to  his  claim. 


The  appeal  by  the  defendants  Zuber  and  Roos  was  from  this 
judgment. 

March  15.  The  appeal  was  heard  by  a Divisional  Court 
composed  of  Boyd,  C.,  Latchford  and  Middleton,  JJ. 

G.  H.  Watson,  KjC.,  for  the  appellants.  The  sale  to  Roos 
should  have  been  set  aside  by  the  learned  trial  Judge.  The  sale 
was  hond  fide,  and  resulted  in  a disposal  of  the  property  for  its 
full  value.  There  was  no  collusive  arrangement  between  Roos 
and  Zuber  as  to  the  purchase  by  the  former,  nor  did  Roos  act 
as  agent  for  Zuber  in  the  purchase.  The  mortgagor  did  not 
suffer  any  loss,  nor  was  any  wrong  done  him  by  the  sale.  And 
that  is  all  the  mortgagee  must  shew.  A mortgagee  taking  sale 
proceedings  is  not  a trustee  for  the  mortgagor:  Kennedy  v.  De 


XXIII.] 


ONTARIO  LAW  REPORTS. 


485 


Trafford,  [1896]  1 Ch.  762,  affirmed,  [1897]  A.C.  180;  Kenney 
V.  Barnard  (1910),  2 O.W.N.  470;  Barns  v.  Queensland  Nation- 
al Bank,  [1906]  St.  R.  Qd.  133;  Warner  v.  Jacol)  (1882),  20 
Ch.  D.  220;  Chat  field  v.  Cunningham  (1892),  23  O.R.  153. 
A bid  may  be  retracted  at  any  time  until  the  fall 
of  the  hammer:  Benjamin  on  Sale,  5th  ed.  (1906),  p.  485; 
Hart’s  Law  of  Auctioneers,  2nd  ed.  (1903),  p.  142;  Addison’s 
Law  of  Contracts,  10th  ed.  (1903),  p.  442;  Payne  v.  Cave  (1789), 
3 T.R.  148.  It  was  within  the  discretion  of  the  mortgagee  to 
fix  the  amount  of  the  deposit:  Farrer  v.  Lacy  Hartland  & Co. 
(1885),  31  Ch.D.  42;  Beatty  v.  O’Connor  (1884),  5 O.R.  731. 
There  was  sufficient  advertising  of  the  sale : Life  Interest  and 
Reversionary  Securities  Corporation  v.  Hand-in-Eand  Fire  and 
Life  Insurance  Society,  [1898]  2 Ch.  230;  Bell  & Dunn’s  Mort- 
gages of  Real  Estate,  ed.  of  1899,  p.  189. 
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M.  A.  Secord,  K.C.,  and  H.  S.  White,  for  the  plaintiffs.  The 
judgment  of  the  trial  Judge  should  be  sustained.  The  sale  was 
not  conducted  in  a fair,  open,  and  proper  manner.  The  defend- 
ant Roos  was  not  the  highest  bidder,  and  the  defendants  Zuber 
and  Roos  entered  into  an  arrangement  by  which  the  lands  were 
to  be  declared  to  be  sold  to  Roos  at  a price  much  less  than  they 
would  have  sold  for  at  a fair  sale.  The  sale  was  not  Iona  fide ; 
and  Roos,  in  purchasing  the  lands,  was  acting  as  agent  for 
Zuber,  and  holding  the  property  as  trustee  for  Zuber.  The 
auctioneer  had  no  right  to  sell  to  Roos  for  less  than  the  latter 
had  bid  before  retracting:  Roberts  v.  Bozon  (1825),  3 L.J.  Ch. 
113,  at  p.  124.  The  best  price  obtainable  was  not  got;  whereas 
it  is  the  duty  of  a mortgagee  selling  under  a power  of  sale  to 
get  the  highest  price  obtainable,  not  only  such  as  to  pay  off  the 
mortgage,  but  to  procure  something  over  for  the  mortgagor: 
Smith  V.  Hunt  (1902),  4 O.L.R.  653;  Latch  v.  Furlong  (1866), 
12  Gr.  303. 

Watson,  in  reply. 


March  23.  The  judgment  of  the  Court  was  delivered  by 
Boyd,  C.  : — The  learned  Judge  has,  by  treating  the  mortgagee  as 
a trustee  for  the  mortgagor,  put  him  in  a more  difficult  and  re- 
sponsible position  than  is  provided  for  in  the  mortgage  contract. 
I quote  the  words  of  Bindley,  L.J.,  in  Kennedy  v.  De  Trafford, 
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[1896]  1 Ch.  762,  772:  “A  mortgagee  is  not  a trustee  of  a power 
of  sale  for  the  mortgagor  at  all ; his  right  is  to  look  after  himself 
first.  But  he  is  not  at  liberty  to  look  after  his  own  interests 
alone,  and  it  is  not  right,  or  proper,  or  legal,  for  him,  either 
fraudulently,  or  wilfully,  or  recklessly,  to  sacrifice  the  property 
of  the  mortgagor:  that  is  all.” 

The  sale  resulted  in  a disposal  of  the  property  for  its  fair 
value,  perhaps  even  for  its  full  value,  according  to  the  evidence ; 
and  this  was  hardly  questioned  on  the  argument.  There  is  a 
remarkable  concurrence  between  mortgagor  and  mortgagee  as 
to  the  value  of  what  was  being  sold.  The  reserved  bid  fixed  by 
the  vendor  (which  was  kept  secret)  was  $39,000.  The  secretary 
of  the  company-plaintiff  was  instructed  to  bid  about  $40,000, 
and  his  only  bid  was  $39,000.  The  place  was  sold  for  $39,500. 
That  being  so,  the  reasons  for  interfering  with  the  sale  must  be 
cogent  and  established  by  clear  and  satisfactory  evidence.  If 
the  sale  is  at  an  undervalue,  slight  evidence  of  collusion  may 
suffice  to  invalidate  the  proceeding;  and  in  this  case,  to  my 
mind,  the  evidence  in  that  direction  is  of  the  slightest  character. 
I would  dismiss,  as  of  minor  importance,  all  the  complaints  as  to 
the  manner  and  form  of  advertising  and  as  to  the  frame  of  and 
changes  in  the  conditions  of  sale.  These  have  been  in  effect 
passed  hpon  already  in  the  application  for  injunction  and  have 
not  been  deemed  of  sufficient  importance  to  invoke  the  interven- 
tion of  the  Court. 

Lord  Herschell,  in  the  appeal  of  Kennedy  v.  De  Trafford, 
[1897]  A.C.  180,  185,  approved  of  the  language  I have  quoted, 
and  said  it  was  all  covered  really  by  saying  that  the  mortgagee 
should  ‘‘exercise  the  power  in  good  faith.”  In  this  case  the 
mortgagee  acted  through  a reputable  solicitor,  who  prepared  the 
papers  and  framed  the  conditions. 

One  matter  was  much  commented  on,  that  originally 
the  conditions  provided  that  no  bid  should  be  re- 
tracted, but  that,  after  the  injunction  motion,  this  was 
changed  by  deletion.  Now,  I notice  that  it  is  said,  in  the 
latest  publication  dealing  with  this  subject,  that  it  is  doubtful 
if  the  condition  against  withdrawal  of  a bid  (before  the  fall  of 
the  hammer)  can  be  enforced.  Like  every  other  offer,  the  bid 
may  probably  be  withdrawn  before  acceptance,  even  though  it  is 
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otherwise  stipulated  in  the  conditions  of  sale : Encyc.  of  Forms 
and  Precedents,  vol.  12,  p.  276  (g)  (1907).  Such  a restrictive 
condition  in  the  standing  conditions  of  the  Court  is  operative  to 
bind  the  persons  who  consent  to  the  sale  and  their  agents : Freer 
V.  Bimner  (1844),  14  Sim.  391;  Williams  on  Vendor  and  Pur- 
chaser, ed.  of  1903,  vol.  1,  p.  18. 

The  decision  in  effect  rests  ultimately  on  the  finding  that, 
while  there  was  no  bargain,  there  was  a tacit  understanding 
between  Roos  and  Zuber  {i.e.,  the  purchaser  and  the  mortgagee) 
by  which  Roos  might  either  rent  or  buy  after  he  was  the  pur- 
chaser; and  that  was  understood  by  both  before  the  sale. 

Upon  the  facts  in  proof,  this  would  seem  to  be  a very  round- 
about way  of  carrying  out  what  is  said  to  be  the  uppermost 
matter  in  Zuber ’s  mind,  that  of  getting  the  property.  The  land 
was  not  really  worth  the  amount  of  incumbrances  upon  it,  and 
the  process  of  foreclosure  would  have  been  a simple  way  of  extin- 
guishing the  equity  of  redemption.  Unless  the  evidence  goes  to 
establish  the  conclusion  that  the  sale  was  a sham,  and  that  Roos 
bought  the  property  for  the  mortgagee,  it  falls  short  of  what  is 
needed  for  the  success  of  the  plaintiffs — however  much  one  may 
conjecture  of  trickery  and  collusion. 

I should  say,  on  the  evidence,  that  the  sale  was  openly  and 
fairly  conducted  and  a good  price  obtained  for  the  land ; there  is 
no  evidence  that  the  sale  was  damaged  or  in  any  way  preju- 
dicially affected  by  the  advertising  or  the  conditions  which  were 
adversely  commented  on  at  the  trial  and  in  the  judgment.  As  a 
matter  of  fact,  persons  interested  in  the  equity  of  redemption, 
or  in  the  interest  of'  the  mortgagor-company,  attended  at  the 
sale  and  made  mock  biddings  to  swell  the  price,  and  in  truth  to 
create  the  difficulty  and  confusion  which  is  now  relied  on  as 
evidence  of  collusion  between  Roos  and  Zuber. 

The  property  was  run  up  to  $43,500  by  a bidder  called  Fish, 
but  he  was  an  unknown  person,  and  the  auctioneer  stayed  the 
sale  at  this  point  of  highest  bidding  to  ascertain  Fish’s  com- 
petency to  pay  the  deposit  of  20  per  cent.  Fish  undertook  to 
get  the  money,  and  this  he  failed*  to  do  after  a reasonable  time 
had  been  allowed.  The  sale  had  been  adjourned  for  half  an 
hour  for  this  purpose,  and,  Fish  having  disappeared,  the  prop- 
erty was  again  put  up.  The  auctioneer  proposed  to  do  so  at 
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the  next  highest  figure,  but  Roos  withdrew  his  bid,  and  after- 
wards, when  the  property  was  put  up  at  large,  he  bid  $39,500, 
at  which  it  was  knocked  down  to  him.  This  was  $3,500  less 
than  his  former  retracted  bidding,  but  was  still  a good  price 
according  to  the  evidence.  This  miscarriage  is  to  be  attributed 
rather  to  the  eagerness  of  the  parties  interested  in  the  equity  of 
redemption  than  to  any  supposed  collusive  scheme  between  Roos 
and  Zuber,  as  to  which  the  evidence  is  uncertain  and  elusive. 

What  is  relied  upon  as  evidence  are  some  admissions  made 
respectively  by  Roos  and  Zuber.  The  witness  Weber  saw  Zuber 
on  the  day  after  the  sale,  and  asked  about  the  sale  of  the  Walper 
House,  and  Zuber  said,  “This  trip  I get  it.”  Ruber’s  account 
is  that  what  he  referred  to  was  his  money;  that  the  place  had 
been  sold  to  a man,  Roos,  who  could  pay  the  price. 

The  other  piece  of  evidence  is  a conversation  of  Roos  with 
Mr.  and  Mrs.  Cardy.  They  fix  the  date  as  in  August— it  is 
proved  beyond  reasonable  doubt  that  it  was  in  November,  after  a 
letter  to  Roos  from  Gordon,  which  was  dated  the  19th  November. 
This  was  read  to  Mr.  Cardy,  and  it  was  about  buying  the  place 
by  Gordon  from  Roos.  Cardy  wanted  to  lease  the  Walper 
House,  and  he  says  that  Roos  said:  “I  could  not  at  the  present 
time ; I did  not  buy  it  for  myself ; I bought  it  for  another  party ; 
but  you  can  go  and  see  Mr.  Zuber,  because  we  would  like  to  have 
you  here.”  Mrs.  Cardy  heard  part  of  the  conversation,  and, 
according  to  her  version,  Roos  said  he  had  bought  the  Walper 
House  for  some  one,  not  for  himself.  He  said  that  Zuber  would 
not  want  it  for  himself;  that  he  would  be  likely  to  lease  it  to 
some  one ; and  to  go  and  see  him. 

Zuber  says  there  was  no  talk  with  Roos  before  the  sale,  but 
that  afterwards  Roos  said  that  he  would  give  Zuber  the  first 
chance  of  leasing  the  property.  Roos  says  he  did  not  say  to 
Cardy  or  in  presence  of  Mrs.  Card}^  that  he  did  not  buy  the 
Walper  House  for  himself,  or  that  he  had  bought  it  for  Zuber, 
but  that  he  told  Cardy  he  could  go  and  see  Zuber,  who  had  the 
promise  of  the  lease. 

It  is  very  unlikely  that,  in  a talk  where  the  Gordon  offer  to 
buy  from  Roos  was  being  spoken  of  to  Cardy,  and  the  letter 
read,  Roos  should  volunteer  the  statement  that  he  had  not  bought 
for  himself.  It  is  very  easy  to  see  how  the  Cardys  may  have 


XXIII.] 


ONTARIO  LAW  REPORTS. 


489 


misunderstood  what  was  said,  viz.,  that  Roos  had  not  bought 
the  house  with  the  view  of  going  into  it  or  running  it  himself, 
but  with  a view  of  renting  it  to  some  one — and  that  he  had  given 
Zuher  the  first  chance  to  rent.  I have  no  reason  to  doubt  the 
distinct  evidence  on  this  head  of  Zuber  and  Roos,  confirmed 
as  the  latter  is  by  his  book-keeper,  Illidge  (who,  however,  like 
Mrs.  Cardy,  did  not  hear  the  whole  conversation).  The  evi- 
dence, in  my  estimation,  falls  far  short  of  proving  that  Roos  was 
merely  a nominal  purchaser,  and  that  he  was  acting  for  Zuber 
in  the  acquisition  of  the  property. 

The  case  cited  of  Roberts  v.  Bozon,  3 L.J.  'Ch.  113  (1825), 
to  shew  wrong  conduct  in  the  sale,  depends  on  the  conditions  of 
sale  there  imposed,  and  it  was  the  case  of  a trustee  proper.  The 
condition  was  that  the  vendor  should  be  at  liberty  to  put  up  the 
property  as  and  from  the  bidding  immediately  preceding  the 
bidding  of  the  defaulting  party.  The  Chancellor  thought  that 
by  the  conditions  the  parties  stipulated  with  each  other  that 
if  the  person  who  should  be  declared  the  best  bidder  did  not  make 
good  his  offer,  and  if  they  at  the  same  time  proceeded  to  another 
sale,  the  property  should  be  put  up  at  the  next  best  bidding ; and 
it  was  not  competent  for  any  one  to  bid  downwards  from  that 
next  best  bidding;  and  his  opinion  was  that  the  Court  would  not 
carry  out  a sale  when  the  next  best  bidder  had  been  allowed  to 
purchase  at  a lower  price.  This  is  not  the  decision,  but  it  is  re- 
ported as  ‘‘semhle.”  But  giving  it  full  weight:  here,  there  is 
no  acceptance  of  any  restrictive  condition  as  to  the  manner  of 
sale;  there  is  the  intervention  and  disturbance  caused  by  mock 
bidding ; there  is  no  application  to  the  Court  to  inhibit  the  com- 
pletion of  the  sale ; and  there  is  no  breach  of  trust  by  the  trus- 
tee failing  to  realise  the  best  price. 

There  is  a very  full  discussion  of  the  duty  and  rights  of  a 
mortgagee  in  selling  under  his  power  in  a late  Queensland  deci- 
sion, Barns  v.  Queensland  National  Bank,  [1906]  St.  R.  Qd. 
133.  The  auctioneer  was  justified  in  the  course  taken  at  the 
sale,  under  the  unusual  circumstances  already  referred  to : Holder 
V.  Jackson  (1862),  11  C.P.  543,  and  Johnston  v.  Boyes,  [1899]  2 
Ch.  73. 

iUy  conclusion  is  that  the  action  fails  and  should  be  dis- 
missed with  all  costs  to  be  paid  by  the  plaintiffs. 
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[IN  THE  COURT  OF  APPEAL.] 

Rex  V.  Lee. 

Constitutional  Law — Gold  and  Silver  Marking  Act,  7 d 8 Edw.  VII.  ch. 

30,  sec.  16,  suh-sec.  (6)  (D.) — Intra  Vires — Contract — Guaranty — Pre- 
vention of  Fraud — Criminal  Law. 

Section  16  (&)  of  the  Gold  and  Silver  Marking  Act,  7 & 8 Edw.  VII.  ch. 

30  (D.),  providing  that  every  one  is  guilty  of  an  indictable  offence, 
who,  being  a dealer  within  the  meaning  of  the  Act,  makes  use  of  any 
written  or  printed  matter,  or  advertisement,  or  applies  any  mark  to 
any  article  of  any  kind  referred  to  in  sec.  13  or  sec.  14  of  the  Act,  or  to 
any  part  of  such  article,  guaranteeing  or  purporting  to  guarantee 
that  the  gold  or  silver  on  or  in  such  article  or  such  part  thereof  will 
wear  or  last  for  any  specified  time,  is  intra  vires  of  the  Dominion  Par-  | 
liament.  ! 

Per  Moss,  C.J.O. : — Assuming  that  what  the  enactment  renders  penal  is  ! 
nothing  more  than  a matter  of  contract  or  representation,  there  is 
power  either  in  the  Parliament  of  the  Dominion  or  in  the  Provincial 
Legislature  to  declare  such  an  act  an  offence  and  to  provide  punishment 
therefor.  The  right  of  the  Provincial  Legislatures  to  legislate  for  the  j 
better  protection  of  the  right  of  property  by  preventing  fraud  in  re-  j 
lation  to  contracts  or  dealings  in  a particular  trade  or  business,  does  ? 
not  deprive  the  Dominion  Parliament  of  its  powers  in  relation  to  criminal  i 
law.  In  this  case,  the  field  is  clear,  and  no  question  of  conflicting  legis-  | 
lation  arises.  And,  although  in  one  way  the  enactment  may  appear  to  j 
interfere  with  the  right  and  power  to  contract,  yet  in  another  way  it  j 
is  the  exercise  of  the  power  to  prevent  and  punish  the  adoption  of  ' 
methods  whereby  the  public  are  or  may  be  exposed  to  deception  and  im-  ' 
position. 

Per  Meredith,  J.A.  : — Parliament  has  power  to  prohibit  and  punish  any 
act  as  a crime,  provided  that  it  does  not  violate  any  exclusive  powers 
of  legislation  conferred  upon  the  Legislatures  of  the  Provinces;  and  the  i 
Courts  cannot  consider  the  question  further  than  to  see  whether  there  \ 
has  been  a violation  of  such  exclusive  powers.  There  was  no  such  vio-  i 
lation  in  the  legislation  in  question.  ] 

i 

Case  stated,  under  the  provisions  of  the  Criminal  Code,  for  j 
the  opinion  of  the  Court  of  Appeal. 

The  following  statement  of  the  facts  is  taken  from  the  judg-  I 
ment  of  Moss,  C.J.O. : — 

The  defendant  was  charged  before  J.  *H.  Denton,  Esquire,  i 
one  of  the  Judges  of  the  County  Court  of  the  County  of  York,  i 
under  the  provisions  of  the  Criminal  Code  relating  to  speedy  j 
trials  of  indictable  offences,  that  he,  being  a dealer  in  gold  plate  : 
ware  or  the  like,  applied  a mark  to  certain  articles,  to  wit,  five  j 
rolled  gold  or  gold-filled  or  electro-plated  watch  cases,  guaran-  I 
teeing  or  purporting  to  guarantee  by  such  mark  that  the  gold  ( 
in  such  article  or  part  thereof  would  wear  or  last  for  a specified  I 
time,  contrary  to  the  terms  of  the  Gold  and  Silver  Marking  Act,  1' 
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7 & 8 Edw.  V'll.  cH.  30  (D.)  Being  so  charged,  the  defendant 
elected  to  be  tried  by  the  Judge  without  a jury,  and  pleaded 
^ “not  guilty.”  In  the  course  of  the  trial,  the  defendant,  by  his 
counsel,  waived  all  defences  except  the  objection  that  sub-sec. 
(b)  of  sec.  16  of  the  Gold  and  Silver  Marking  Act  was  ultra 
vires  the  Parliament  of  Canada,  and  that,  therefore,  he  could  not 
be  convicted  upon  the  charge.  Counsel  for  the  defendant  stated 
that  the  defendant  was  not  seeking  to  evade  the  Act,  but  desired 
to  obtain  a decision  as  to  the  validity  of  the  legislation;  and 
there  is  no  reason  to  doubt  his  good  faith  in  this  respect. 

The  learned  Judge  found  the  defendant  guilty  upon  the 
! charge,  and,  pursuant  to  an  order  of  this  Court,  stated  a case 
and  submitted  for  its  opinion  the  following  question: — 

“Is  sub-section  (b)  of  section  16  of  the  said  Act  ultra  vires 
the  Parliament  of  Canada.” 

February  1.  The  case  was  heard  by  Moss,  C.J.O.,  Garrow, 

! Maclaren,  Meredith,  and  Magee,  JJ.A. 

G.  Waldron,  for  the  defendant,  referred  to  the  very  wide 
terms  of  sec.  16  (5)  of  the  Gold  and  Silver  Marking  Act,  which 
' includes  innocent  as  well  as  criminal  actions,  and  makes  all  alike 
I subject  to  penalty.  But  it  is  not  in  the  power  of  Parliament  to 
make  a crime  of  an  action  which  has  nothing  criminal  in  its  nat- 
ure. The  question  here  is  one  of  guarantee — a matter  of  contract, 
and  so  within  the  exclusive  jurisdiction  of  the  Provincial  Legisla- 
ture: Citizens  Insurance  Co.  v.  Parsons  (1881),  7 App.  Cas.  96; 
i Regina  v.  Wason  (1890),  17  A.R.  221.  It  is  unnecessary  to  have 
recou”se  to  the  jurisdiction  of  the  Dominion  Parliament  over 
criminal  law  in  order  to  protect  the  public  in  this  matter,  as  the 
Provincial  Legislature  can  make  rules  and  impose  penalties  to 
i enforce  its  jurisdiction  over  property  and  civil  rights : Regina  v. 
Wason,  supra.  The  following  cases  were  also  referred  to : 
Shen'as  v.  Be  Rutzen,  [1895]  1 Q.B.  918;  The  Queen  v.  Tolson 
(1889),  23  Q.B.D.  168;  Allen  v.  Flood,  [1898]  A.C.  1; 
Regina  v.  Stone  (1892),  23  O.R.  46;  Flick  v.  Brisbin  (1895), 
26  O.R.  423;  Attorney-General  for  Ontario  v.  Hamilton  Street 
R.W.  Co.,  [1903]  A.C.  524. 

J.  Jennings,  for  the  Minister  of  Justice.  The  jurisdiction  of 
tlie  Dominion  Parliament  to  interfere  with  the  right  to  contract 
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has  been  asserted  in  various  cases:  see  Grand  Trunk  R.W.  Co.  v. 
Attorney -General  of  Canada,  [1907]  A.C.  65,  68;  Toronto  Cor- 
poration V.  Canadian  Pacific  R.W.  Co.,  [1908]  A.O.  54;  La  Com- 
pagnie  Hydraulique  de  St.  Frangois  v.  Contine7ital  Heat  and 
Light  Co.,  [1909]  A.C.  194.  As  was  said  in  the  first  of  these 
cases,  where  there  is  an  overlapping  of  Dominion  and  Provincial 
legislation,  the  Dominion  legislation  must  prevail.  The  Act  now 
in  question  covers  a wide  field,  having  reference  to  all  dealing 
in  gold  and  silver,  and  is  within  the  scope  of  the  Dominion  juris- 
diction over  trade  and  commerce.  There  is  no  authority  for 
the  proposition  laid  down  by  the  defendant’s  counsel  as  to 
crime  having  some  special  inherent  quality  which  is  not  found 
in  the  acts  which  are  made  indictable  offences  by  the  section  in 
question — these  acts  are  injurious  to  the  public  at  large,  and 
Parliament  has  an  undoubted  right  to  declare  that  they  are 
crimes,  and  to  impose  penalties  for  their  commission : Attorney- 
General  for  Oiitario  v.  Hamiltoii  Street  R.W.  Co.,  supra,  at  p. 
529;  L’ Association  St.  Jean-Baptiste  de  Montreal  v.  Brault 
(1900),  30  S.C.R.  598.  The  legislation  in  question  is  intra  vires 
of  the  Dominion  Parliament,  both  as  regards  its  jurisdiction  in 
criminal  law,  and  in  matters  of  trade  and  commerce. 


!! 

S 


March  24.  Moss,  C.J.O.  (after  stating  the  facts  as  above)  : — i 
Sections  16  and  17  of  the  Act  appear  under  the  heading  of  ■ 
‘^offences  and  penalties.”  They  are  the  culmination  of  a series  | 
of  provisions  comprising  secs.  9,  10,  11,  12,  13,  14,  and  15,  mani-  | 
festly  designed  for  the  protection  of  purchasers,  intending  pur-  | 
chasers,  and  the  public  generally,  against  imposition  or  deception  i 
as  to  the  quality,  fineness,  grade,  or  description  of  the  articles  i 
therein  specified.  Broadly  stated,  the  means  adopted  are:  (1) 
to  render  obligatory  the  application  of  certain  marks;  and  (2)  j' 
to  prohibit  the  application  of  certain  other  marks  to  articles  of  | 
the  kind,  made,  sold,  or  brought  into  Canada  by  a dealer — the  I 
governing  purpose  being  the  prevention  of  the  use  of  false  or  I 
misleading  indicia. 

Section  16  reads  as  follows : — 

‘‘Every  one  is  guilty  of  an  indictable  offence,  who,  being  a 
dealer  within  the  meaning  of  this  Act, — | 
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{a)  contravenes  any  provision  of  sections  9,  10,  11,  12,  C.  A. 
13,  or  14  of  this  Act, — 

‘‘(6)  makes  use  of  any  written  or  printed  matter,  or  ad-  Rex 

-p. 

vertisement,  or  applies  any  mark  to  any  article  of  any  kind  re-  lee. 
f erred  to  in  section  13  or  in  section  14  of  this  Act  or  to  any  mosZ^.o. 
part  of  such  article,  guaranteeing  or  purporting  to  guarantee  by 
such  matter,  advertisement  or  mark,  that  the  gold  or  silver  on 
or  in  such  article  or  such  part  thereof  will  wear  or  last  for 
any  specified  time.’’ 

Section  17  prescribes  the  penalties  to  be  imposed  in  case 
of  conviction. 

The  objection  made  to  sub-sec.  (b)  is,  that  it  assumes  to  ren- 
der penal  what  is  nothing  more  than  the  mere  warranting,  in 
writing  or  by  means  of  a mark,  the  lasting  quality  of  the  article 
— a matter  of  contract  or  representation  not  within  the  realm 
of  criminal  law. 

But,  assuming  that  to  be  the  case,  it  by  no  means  concludes 
the  matter.  It  does  not  follow  that  there  is  not  resident,  either 
in  the  Parliament  of  the  Dominion  or  in  the  Provincial  Legis- 
lature the  power  to  declare  such  an  act  an  offence  and  to  provide 
punishment  therefor.  That  the  Imperial  Parliament  possesses 
the  power  is  beyond  question;  and  it  has  exercised  the  power 
on  much  the  same  lines  as  in  the  Act  in  question  here. 

In  the  division  of  legislative  power  between  the  Parliament 
of  Canada  and  the  Legislatures  of  the  Provinces  effected  by  the 
British  North  America  Act,  many  fields  of  legislation  are  left 
within  the  competence  both  of  the  Parliament  and  the  Legis- 
latures. And,  “as  has  more  than  once  been  remarked,  in  one 
way  of  dealing  with  a particular  subject  it  may  be  within  sec. 

91,  and  in  another  way  or  for  another  purpose  it  may  fall  within 
sec.  92;  Citizens  Insurance  Co.  v.  Parsons,  7 App.  Cas.  96,  107, 

108;  Hodge  v.  The  Queen  (1883),  9 App.  Cas.  117,  130:”  per 
Osier,  J.A.,  in  Regina  v.  Wason,  17  A.R.  221,  at  pp.  240,  241. 

The  exclusive  legislative  authority  conferred  by  sec.  91  upon 
the  Parliament  of  Canada  in  relation  to  the  criminal  law,  in- 
cluding the  procedure  in  criminal  matters,  does  not  deprive  the 
Provincial  Legislatures  of  the  right  to  legislate  for  the  better 
protection  of  the  rights  of  property  by  preventing  fraud  in  rela- 
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tion  to  contracts  or  dealings  in  a particular  business  or  trade : I 
Begina  v.  Wason,  supra.  i 

But,  on  the  other  hand,  the  right  of  the  Provincial  Legisla-  I 

1! 

tures  so  to  legislate  does  not  deprive  the  Parliament  of  its  powers  | 
in  relation  to  criminal  law.  In  the  case  referred  to.  Osier,  J.A.,  j 


said  (p.  241)  : “I  suppose  it  will  not  he  denied  that  the  latter” 
i.e.,  the  Parliament — “may  draw  into  the  domain  of  criminal 


law  an  act  which  has  hitherto  been  punishable  only  under  a j 
provincial  statute.  ” A fortiori,  where  the  field  has  not  been  al-  | 
ready  occupied  by  the  Provincial  Legislature.  I 

In  Grand  Trunk  B.W.  Co.  v.  Attorney-General  of  Canada,  | 
[1907]  A.'C.  65,  Lord  Dunedin,  delivering  the  judgment  of  their  | 
Lordships  of  the  Judicial  Committee,  said  (p.  67)  : “The  con-  1 
struction  of  the  provisions  of  the  British  North  America  Act  f 
has  been  frequently  before  their  Lordships.  It  does  not  seem  |i 
necessary  to  recapitulate  the  decisions.  But  a comparison  of 
two  cases  decided  in  the  year  1894 — viz.,  Attorney-General  of 
Ontario  v.  Attorney -General  of  Canada,  [1894]  A.C.  189,  and  | 
Tennant  v.  Union  Bank  of  Canada,  [1894]  A.C.  31 — seems  to  j 
establish  these  two  propositions : First,  that  there  can  be  a domain  i. 
in  which  Provincial  and  Dominion  legislation  may  overlap,  in  | 
which  case  neither  legislation  will  be  ultra  vires,  if  the  field  is  ' 
clear;  and  secondly,  that  if  the  field  is  not  clear,  and  in  such 
a domain  the  two  legislations  meet,  then  the  Dominion  legis-  j 
lation  must  prevail.”  See,  also.  La  Compagnie  Hydraulique  de  i’ 
St.  Frangois  v.  Continental  Heat  and  Light  Co.,  [1909]  A.C.  194.  |s 
In  Begina  v.  Stone,  23  O.R.  46,  the  late  Mr.  Justice  Rose,  : 
dealing  with  an  Act  of  the  Dominion  Parliament,  52  Viet.  ch.  43,  | 
to  provide  against  frauds  in  the  supplying  of  milk  to  cheese 
factories,  said  (p.  50)  : “ . . . I am  of  opinion  that  the  pass-  |,; 

ing  of  a Provincial  statute,  within  the  powers  of  the  Legislature,  ||< 
cannot  in  anywise  take  away  from  Parliament  the  right  to  legis-  i 
late  respecting  the  same  matters,  and  to  prohibit  them  and  to  |j 
enforce  the  prohibition  by  such  punishment  by  way  of  fine  or  i 
imprisonment  as  may  be  deemed  best.” 

In  this  case,  to  use  Lord  Dunedin’s  expression,  the  field  is  I; 
clear,  and  no  question  of  conflicting  legislation  arises.  And,  1] 
although  in  one  way  the  sub-section  may  appear  to  interfere  i 
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with  the  right  and  power  to  contract,  yet  in  another  way  it  is 
the  exercise  of  the  power  to  prevent  and  punish  the  adoption  of 
methods  whereby  the  public  are  or  may  be  exposed  to  deception 
and  imposition. 

The  question  should  be  answered  in  the  negative. 

Garrovv^,  Maclaren,  and  Magee,  JJ.A.,  concurred. 

Meredith,  J.A.  : — The  Gold  and  Silver  Marking  Act,  1906, 
is  a consolidation,  with  some  amendments,  of  federal  legislation, 
upon  the  subject,  which  had  been  in  force  for  a few  years;  and 
is  legislation  in  line  with  Imperial  legislation,  upon  the  subject, 
some  of  which  has  been  in  force  for  a great  many  years. 

The  object  of  such  enactments  is,  generally  speaking,  the 
prevention  of  fraud  in  dealings  in  which  its  detection  would  be 
impossible  to  many,  and  difficult  in  any  case. 

No  objection  was  made  to  the  power  of  Parliament  to  deal 
with  the  subject  generally ; but  it  was  strenuously  contended  that 
in  one  particular  that  legislative  body  has  exceeded  its  powers; 
no  other  point  was  made  or  discussed. 

The  accused  was  convicted  of  a breach  of  the  provisions  of 
sub-sec  {!))  of  sec.  16  of  the  Act;  and  the  single  question  is, 
whether  there  was  any  power  to  make  the  mere  warranting,  in 
writing,  of  the  lasting  quality  of  any  plated  ware,  or  other  ware 
mentioned  in  the  13th  section  of  the  Act,  a crime. 

The  Parliament  of  Canada  has  exclusive  legislative  authority 
over  the  criminal  law  of  Canada,  including  procedure  in  criminal 
matters — an  obviously  very  wide  power;  and  one  which  must 
necessarily,  in  many  cases,  interfere  with  civil  rights. 

It  may  be,  indeed  it  must  be,  that  this  legislative  power  is 
not  as  wide  as  that  of  the  Imperial  Parliament  in  the  same 
field  of  legislation.  In  regard  to  such  questions  as  that  in- 
volved in  this  case,  the  rule  may  be  that  which  is  said  to  prevail 
in  the  Courts  of  the  United  States  of  America,  which,  as  applied 
to  Canada,  may  be  thus  stated:  Parliament  has  power  to  pro- 
hibit and  punish  any  act  as  a crime,  provided  it  does  not  violate 
any  exclusive  powers  of  legislation  conferred  upon  the  Legisla- 
tures of  the  Provinces ; and  the  Courts  cannot  consider  the  ques- 
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tion  further  than  to  see  whether  there  has  been  a violation  of 
such  exclusive  powers. 

There  was  no  such  violation  in  the  legislation  in  question. 
The  purpose  of  the  legislation,  doubtless,  was  to  prevent  fraud 
under  circumstances  in  which  the  public  might  easily  be  deluded 
by  an  elusive  vendor.  Prohibition  of  contracts  such  as  that  in 
question,  doubtless,  was  an  interference  with  a civil  right — free- 
dom to  contract : but  it  was,  equally,  one  of  those  rights  which 
might  be  controlled  by  the  criminal  law — and  probably  a right 
which  might  be  controlled  under  the  legislative  power  to  make 
laws  for  the  regulation  of  trade  and  commerce.  It  was  not  a 
matter  within  the  exclusive  legislative  power  of  the  Provinces; 
the  subject-matter  of  the  legislation  was  one  also  within  the 
power  to  legislate  respecting  the  criminal  law;  and,  therefore, 
the  legislation  in  question  was  not  ultra  vires  of  Parliament. 

I would  answer  the  question  asked  in  the  negative. 


[IN  THE  COURT  OF  APPEAL.] 

C.  A.  Wilson  v.  Hicks. 

1911 

; Life  Insurance — Assignment  of  Policy — Gift — Delivery  — Intention  — Evi- 

April  1.  den-ce — Revocation — R.S:0.  1897,  eh.  203,  sec.  151 — Construction  of 

* Assignment — Designation  of  Beneficiary. 

The  decision  of  a Divisional  Court,  21  O.L.R.  623,  was  affirmed  by  the 
Court  of  Appeal. 

Appeal  by  the  plaintiff  from  the  order  of  a Divisional  Court, 
21  O.L.R.  623,  setting  aside  the  judgment  of  Britton,  J.,  at  the 
trial,  and  declaring  the  defendant  entitled  to  be  paid  the  amount 
due  under  a certain  endowment  policy  of  insurance,  assigned  to 
her  by  the  plaintiff. 

November  29,  1910.  The  appeal  was  heard  by  Moss,  C.J.O., 
Garrow,  Maclaren,  Meredith,  and  Magee,  JJ.A. 

1.  F.  Hellmuth,  K.C.,  and  J.  M.  Best,  for  the  plaintiff.  There 
was  no  consideration  for  the  assignment  of  the  policy ; the  defen- 
dant admitted  that  it  was  only  a gift  to  her  without  any  con- 
sideration, and,  as  neither  the  policy  nor  the  assignment  was  ever 
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delivered  to  the  defendant,  the  gift  was  incomplete  and  of  no 
effect:  Travis  v.  Travis  (1886),  12  A.R.  438;  Cochrane  v.  Moore 
(1890),  25  Q.B.'D.  57;  Brown  v.  Davy  (1889),  18  O.R.  559; 
Ward  V.  Bradley  (1901),  1 O.L.R.  118.  The  assignment  was  a 
‘‘declaration”  under  sub-sec.  4 of  sec.  151  of  the  Insurance  Act, 
R.S.O.  1897,  ch.  203,  and  could,  therefore,  be  revoked  under  sub- 
sec. 3,  and  was  in  fact  effectually  revoked.  It  was  not  an  as- 
signment of  the  plaintiff’s  absolute  legal  title  to  the  policy. 
There  was  no  intention  on  the  part  of  the  plaintiff  to  give  abso- 
lutely and  irrevocably  to  the  defendant  the  policy  in  question : 
Book  V.  Book  (1900),  32  O.R.  206;  Fisher  v.  Fisher  (1898),  25 
A.R.  108. 

W.  Proudfoot,  K.C.,  for  the  defendant.  The  assignment  of 
the  policy  was  absolute  and  unconditional.  If  anything  further 
was  required,  the  delivery  thereof  to  the  insurance  company, 
and  the  company’s  notice  to  the  defendant,  completed  it.  De- 
livery was  not  necessary,  and,  even  if  it  was,  what  took  place 
amounts  to  constructive  delivery:  Sherratt  v.  Merchants  Bank 
of  Canada  (1894),  21  A.R.  473;  Standing  v.  Bowring  (1885), 
31  Ch.  D.  282,  at  p.  288;  London  and  County  Banking  Co.  v. 
London  and  River  Plate  Bank  (1888),  21  Q.B.D.  535;  Siggers  v. 
Evans  (1855),  5 E.  & B.  367,  at  p.  382;  Re  Richardson,  Weston 
V.  Richardson  (1882),  47  L.T.N.S.  514;  Mackintosh  v.  Stuart 
(1864),  36  Beav.  21;  Thornton  on  Gifts  and  Advancements, 
p.  248;  Kekewich  v.  Manning  (1851),  1 De  G.  M.  & G.  176. 
The  section ^of  the  Insurance  Act  on  which  the  appellant  relies, 
came  into  force  on  the  13th  April,  1897,  subsequent  to  the 
assignment  to  the  respondent,  and  was  not  intended  to,  nor  did 
it,  interfere  with  a vested  right,  such  as  that  of  the  respondent. 
That  section  does  not  deal  with  assignments,  and  has,  therefore, 
for  the  reasons  stated  by  Mr.  Justice  Clute  (21  O.L.R.  at  p. 
635),  no  application  to  this  action.  Evidence  should  not  have 
been  received  at  the  trial  tending  to  qualify  the  written  docu- 
ment, and  to  shew  that  there  was  no  irrevocable  intention  on  the 
part  of  the  plaintiff  to  assign  the  policy.  The  respondent  was  a 
business  man,  and  he  clearly  understood  the  nature  and  effect 
of  what  he  was  doing:  McNeeley  v.  McWilliams  (1886),  13  A.R. 
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324;  Toker  v.  Toker  (1862),  31  Beav.  629,  at  p.  644;  In  re  King, 
Sewell  V.  King  (1879),  14  Ch.  D.  179. 

Hellmuth,  in  reply. 

April  1,  1911.  Maclaren,  J.A. : — On  the  26th  December, 
1888,  the  Mutual  Life  Insurance  'Company  of  New  York  issued 
a policy  for  $5,000  and  profits  on  the  life  of  the  plaintiff,  payable 
in  twenty  years. 

On  the  2nd  December,  1896,  he  executed  an  assignment  (not 
under  seal)  of  all  bis  right,  title,  and  interest  therein  to  the 
defendant,  on  a partially  printed  form,  of  which  two  copies  had 
been,  on  his  application,  sent  to  him  by  the  company.  He  sent 
(he  thinks  by  mail)  one  copy  of  the  assignment  to  the  company, 
on  what  precise  date  does  not  appear;  but  on  the  28th  March, 
1897,  the  Toronto  manager  of  the  company  sent  the  following 
letter  to  the  defendant:  “We  have  received  the  following  from 
the  Home  Office:  ‘Notice  of  assignment  of  policy  No.  344517  to 
Mrs.  Emma  Hicks  has  been  received,  but  this  company  assumes 
no  responsibility  as  to  its  validity.  New  York,  March  26th, 
1897.’  ” 

The  plaintiff  retained  the  policy  in  his  possession,  and  paid 
all  the  premiums  thereon.  The  defendant  gave  no  consideration 
for  the  assignment.  The  amount  due  under  the  policy  being 
claimed  by  both  parties,  the  company  obtained  leave  to  pay  the 
money  into  Court. 

The  trial  Judge  held  that  the  gift  was  not  complete,  and  gave 
judgment  for  the  plaintiff.  The  Divisional  Court  reversed  this 
judgment,  and  awarded  the  money  to  the  defendant;  but,  in  case 
he  did  not  appeal  from  the  judgment,  it  allowed  him  the  amount 
of  the  premiums  he  had  paid  subsequent  to  the  assignment  to 
the  defendant,  amounting  to  $3,078. 

I find  myself  unable  to  agree  with  the  trial  Judge  as  to  the 
assignment  in  question  being  a “ declaration  designating  a bene- 
ficiary,” within  the  meaning  of  the  Insurance  Act,  R.S.O.  1897, 
ch.  203,  sec.  151,  or  in  his  conclusion  that  it  did  not  transmit 
to  the  defendant  the  title  to  the  money  represented  by  the  policy 
in  question,  or  as  to  the  delivery  of  the  assignment. 

The  subject  of  the  gift  was  substantially  the  insurance  money, 
and  not  the  policy.  The  assignment  is  on  its  face  an  absolute  one, 
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and  fully  complies  with  sec.  58,  sub-sec.  5,  of  the  Judicature  Act, 
R.S.O.  1897,  ch.  51,  which  provides  that  ‘‘any  absolute  assign- 
ment ...  by  writing  under  the  hand  of  the  assignor  ...  of 
any  debt  or  other  legal  chose  in  action  of  which  express  notice  in 
writing  shall  have  been  given  to  the  debtor,  trustee  or  other 
person  from  whom  the  assignor  would  have  been  entitled  to 
receive  or  claim  such  debt  or  chose  in  action,  shall  be  effectual 
in  law  ...  to  pass  and  transfer  the  legal  right  to  such 
debt  or  chose  in  action  from  the  date  of  such  notice,’’  etc. 

What  the  plaintiff  did  went  even  beyond  this.  He  had  ob- 
tained from  the  company  two  of  their  forms  of  absolute  assign- 
ment. One  of  them  he  sent  (duly  signed  and  witnessed)  to  the 
company,  which  they  acknowledged  in  the  letter  of  the  Toronto 
manager  to  the  defendant,  enclosing  the  admission  of  the  re- 
ceipt by  the  home  office  of  the  notice  of  the  assignment  of  the 
policy  on  the  26th  TMarch.  This,  of  itself,  was  a sufficient  and 
complete  assignment  of  the  insurance  money.  He  had  pre- 
viously, in  his  letters  to  the  defendant  of  the  23rd  February 
and  the  4th  March,  advised  her  of  his  having  executed  the  assign- 
ment to  her,  and  of  his  desire  that  she  should  accompany  him  to 
Toronto  to  witness  the  delivery  to  the  agent.  Later,  on  the 
5th  April,  after  he  had  sent  the  assignment  to  the  company,  he 
wrote  the  defendant  regarding  the  other  copy : ‘ ‘ Also  enclosed 
find  assignment  of  interest  in  insurance  policy.”  It  was  not 
. necessary  that  this  should  be  delivered  to  the  defendant  to  per- 
fect her  title ; but,  even  if  it  were,  I think  a fair  inference  from 
the  evidence  would  be  that  there  was  a sufficient  delivery.  He 
was  examined  as  a witness  and  did  not  contradict  his  statement 
in  the  letter  as  to  having  enclosed  the  assignment,  and  says 
that  he  did  not  keep  a copy  in  his  possession.  It  is  true  that  the 
defendant  says  she  did  not  receive  it.  In  this  she  may  be  mis- 
taken; and  the  plaintiff’s  enclosing  and  mailing  it  would  be 
sufficient. 

It  may  be  noted  that  all  that  the  policy  required  in  order  to 
complete  an  assignment  was  that  “an  original  or  a duplicate  or 
certified  copy  thereof  shall  be  filed  in  the  company’s  home 
office.”  In  the  present  case,  as  above  stated,  the  original  was 
filed  there,  as  appears  from  the  company’s  letter  of  the  26th 
March,’ 1897. 
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As  to  the  evidence  by  the  plaintiff  to  the  effect  that  the  form 
he  wrote  to  the  company  for  was  one  relating  to  the  naming  of 
a beneficiary,  I am  of  opinion  that  his  testimony  on  this  point 
was  clearly  inadmissible,  as  the  proper  foundation  was  not  laid 
for  the  reception  of  secondary  evidence.  Besides,  apart  from  the 
assignment  itself,  which  must  have  been  perfectly  understood 
by  a man  of  his  intelligence,  his  own  letters  written  at  the  time 
shew  that  he  fully  understood  its  nature  and  import. 

As  to  the  fact  of  the  plaintiff  retaining  possession  of  the 
policy,  from  which  the  trial  Judge  drew  a strong  inference  in 
his  favour,  I think  it  is  quite  susceptible  of  a more  reasonable 
explanation.  As  he  fully  intended  to  keep  on  making  the  pay- 
ments of  the  annual  premiums,  it  was  quite  natural  that  he 
should  retain  the  policy,  which  contained  the  best  and  the  auth- 
oritative memorandum  of  the  date,  amount,  etc.,  of  these  pre- 
miums. 

I quite  concur  in  the  judgment  of  the  Divisional  Court  and 
the  remarks  of  Clute,  J.,  as  to  the  gift  being  complete;  and, 
in  addition  to  the  authorities  cited  by  him,  I would  refer  to 
Kekewich  v.  Manning,  1 De  G.  M.  & G.  176.  In  my  opinion, 
a good  deal  of  the  evidence  of  the  plaintiff  was  inadmissible, 
as  being  an  attempt  to  vary  a written  instrument  by  parol ; but, 
even  if  it  were  not  open  to  this  objection,  I do  not  think  his  un- 
satisfactory and  unsupported  statements  at  the  trial,  as  to  what 
was  his  intention  and  understanding,  should  be  allowed  to  * 
override  the  plain  and  unequivocal  language  of  the  instrument, 
which  his  letters  written  at  the  time  of  the  transaction  shew  that 
he,  a merchant  carrying  on  a large  business,  clearly  understood 
as  bearing  the  meaning  which  appears  on  its  face. 

I am  of  opinion  that  the  plaintiff  intended  that  each  payment 


of  a 

premium  during 

the  period 

that  his  relations 

with 

the 

defendant  continued,  to 

be 

friendly  should 

be  a 

gift 

to  her ; as 

to  those  made 

by  him  after 

their 

final 

quarrel,  my 

opinion 

is 

that  the  pre- 

sumption  would  be  different.  In  view,  however,  of  the  fact  that, 
at  the  argument  before  us,  the  defendant’s  counsel  consented 
to  the  return  to  the  plaintiff  of  the  premiums  paid  by  him  after 
the  assignment  of  the  policy,  without  the  condition  attached 
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thereto  by  the  Divisional  Court,  the  judgment  of  the  Divisional 
Court  should  be  varied  by  striking  out  the  condition ; out  of 
the  money  in  Court  there  should  be  paid  to  the  plaintiff  the 
sum  of  $3,078,  less  the  taxed  costs  of  the  defendant  in  the  three 
Courts;  and  the  remainder  of  the  money  in  Court  should  be 
paid  over  to  the  defendant;  and,  with  this  variation,  the  appeal 
should  be  dismissed  with  costs. 

Meredith,  J.A.  : — ^There  was  unquestionably  an  absolute  as- 
signment of  the  policy  of  insurance  in  question  by  the  plaintiff 
tc  tln^  defendant,  passing  the  legal  right  to  the  moneys  in  question 
to  the  defendant ; and  it  seems  to  me  to  be  equally  unquestionable 
that  that  was  that  which  the  plaintiff  desired  and  intended,  at 
the  time.  It  may  very  well  be  that  it  was  made without  counting 
the  cost” — ^without  taking  into  consideration  some  contingencies 
the  happening  of  which  would  make  an  absolute  and  irrevocable 
assignment  undesirable  and  regrettable  from  the  assignor’s  point 
of  view ; but  such  things  have  little  weight,  even  if  at  the  time 
pointedly  brought  to  the  attention  of  a man  infatuated  as  the 
plaintiff  was.  Such  expressions  of  the  plaintiff  as,  that  if  any- 
thing should  happen  to  him  this  insurance  would  put  the  woman 
free  from  want,  far  from  prove  the  contrary ; such  an  expression 
would  be  quite  as  true,  and  perhaps  quite  as  likely  to  be  made, 
in  the  case. of  an  absolute  gift,  as  of  one  contingent  upon  survival 
of  the  donee;  and  uncertainty  as  to  the  character  and  extent  of 
the  gift,  on  the  woman’s  part,  was  quite  natural;  it  was  not  the 
result  of  a bargain,  but  was  entirely  a bounty,  the  extent  of 
which  was  to  be  gathered  from  his  own  voluntary  act — the  assign- 
ment. At  the  time  of  making  the  gift,  there  was  no  thought  of 
preserving  anything  for  himself ; it  was  all  of  giving  to  her. 
There  is  no  sufficient  evidence  to  justify  any  sort  of  reformation 
of  the  absolute  assignment ; and  it  is  not  attacked  on  the  ground 
of  undue  influence,  or  of  improvidence. 

It  is  conceded  that  the  plaintiff  is  entitled  to  be  repaid  the 
premiums  paid  by  him  subsequent  to  the  time  when  the  plaintiff 
assigned  the  right  to  the  insurance. 

Moss,  C.J.O.,  Garrow  and  Magee,  JJ.A.,  agreed  in  dismiss- 
ing the  appeal,  with  the  variation  stated  by  Maclaren,  J.A. 


C.  A. 

1911 
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V. 

Hicks. 

Maclaren,  J.A. 


Appeal  dismissed  accordingly. 
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Merchants  Bank  of  Canada  v.  Thompson. 


June  26. 
1911 

March  16. 


Promissory  Note — Indorsement  to  Bank  for  Oolleotion — Subsequent  Ad- 
vances by  Bank  to  Indorser — Liability  of  Accommodation  Makers— 
Sureties — Knowledge  of  Bank — Extension  of  Time — Failure  of  Con- 
sideration after  Maturity — Equity  Attaching  to  Notg — Lien  of  Bank 
for  Advances — Bills  of  Exchange  Act,  secs.  54,  70,  71,  74. 


A joint  and  several  promissory  note,  dated  the  1st  July,  1907,  fbr  $2,000, 
made  by  the  two  defendants  and  L.  to  the  order  of  F.,  payable  three 
months  after  date,  was  indorsed  by  F.  to  the  plaintiff  bank.  The  de- 
fendants were  in  fact  sureties  for  L. ; but 

Held,  upon  the  evidence,  that  that  fact  was  not  known  to  the  bank  before 
the  commencement  of  the  action. 

Held,  also,  upon  the  evidence,  that  there  was  no  binding  agreement  be- 
tween F.  and  L.  to  give  time  to  the  latter  for  payment  of  the  note. 

On  the  12th  September,  1907,  F.,  having  previously  had  his  own  note  for 
$500  discounted  by  the  bank,  left  the  $2,000  note  with  the  bank — F.  said, 
“for  collateral  and  collection”  and  “for  moneys  that  would  be  advanced 
from  time  to  time  from  the  drafts  going  through;”  the  manager  said, 
“for  what  it  was  worth.”  It  was  entered  in  “bills  for  collection.”  There 
was  no  hypothecation  agreement,  and  the  note  did  not  appear  in  the 
collateral  register  kept  by  the  bank.  At  this  time,  F.  owed  the  bank 
nothing  except  upon  his  discounted  note  for  $500.  Upon  the  4th  Oct- 
ober, the  due  date  of  the  note,  F.’s  direct  liability  to  the  bank  had  in- 
creased to  $800,  and  he  was  liable,  in  addition,  as  indorser  of  a note 
for  $520.  On  the  29th  January,  1908,  F.  was  clear  of  direct  indebtedness 
to  the  bank,  and  continued  so  until  the  25th  March,  and  no  note  of  his 
was  outstanding.  On  the  31st  March,  F.  was  again  clear  of  direct  in- 
debtedness, and  continued  so  until  the  28th  April,  with  the  exception  of 
an  overdraft  on  the  15th  April,  which  was  covered  shortly  afterwards. 
From  the  28th  April  until  the  24th  November,  F.  was  under  direct 
liability  to  the  bank;  on  the  latter  date,  he  was  again  clear  of  direct 
indebtedness,  although  there  were  outstanding  notes  under  discount. 
After  the  24th  November,  he  again  became  indebted  to  the  bank,  and 
this  indebtedness  increased  until  it  amounted  on  the  2nd  March,  1909, 
when  this  action  was  begun,  to  $1,046.90.  The  note  sued  on  remained 
unpaid  in  the  hands  of  the  bank  from  its  maturity  till  the  commence- 
ment of  the  action.  About  the  18th  July,  1908,  a partnership  arrange- 
ment between  F.  and  L.  came  to  an  end;  and  L.  alleged  that  the  con- 
sideration for  the  note,  ■ therefore,  failed:  — 

Held,  that  the  bank  had  failed  to  prove  that  at  any  period  the  note  was 
deposited  as  collateral  security;  and  the  result  of  the  fact  that,  sub- 
sequent to  the  alleged  failure  of  consideration  between  the  parties  in 
July,  1908,  F.’s  direct  indebtedness  to  the  bank  was  cleared  off  (in 
November,  1908),  was  that  the  bank  was  in  no  better  position  than  if 
it  had  taken  the  note  for  the  first  time  when  F.  became  again  indebted 
to  the  bank  after  the  24th  November,  1908:  immediately  prior  to  that 
time,  the  bank  was  a mere  holder  for  collection,  subject  to  any  defence 
that  might  be  set  up  against  its  customer.  Failure  of  consideration, 
even  after  maturity,  may  be  an  equity  attaching  to  the  note  (Britton, 
J.,  dissenting). 

Sections  54,  70,  71,  and  74  of  the  Bills  of  Exchange  Act  considered. 

Holmes  v.  Kidd  (1858),  3 H.  & N.  891,  28  L.J.  Ex.  112,  and  Ching  v. 
Jeffery  (1885),  12  A.R.  432,  followed. 

Held,  also,  upon  the  evidence  (Britton,  J.  dissenting),  that,  as  between 
F.  and  L.,  when  their  partnership  arrangement  terminated  in  July, 
1908,  there  was,  as  the  defendants  alleged,  an  entire  failure  of  consider- 
ation for  the  note,  which  was  given  for  a share  in  F.’s  business;  and 
that  the  plaintiffs  were,  therefore,  not  entitled  to  recover. 

Judgment  of  Boyd,  C.,  reversed. 
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Action  upon  a promissory  note. 


D.  C, 
1910 


June  21,  1910.  The  action  was  tried  before  Boyd,  C.,  with- 
out a jury,  at  Ottawa. 

J.  F.  Orde,  KjC.,  for  the  plaintiff. 

Travers  Lewis,  K.C.,  for  the  defendants. 


Merchants 
Bank  of 
Canada 

V. 

Thompson. 


June  26,  1910.  Boyd,  C.  : — ^The  defendants  are  sued  upon 
a promissory  note  for  $2,000,  made  on  the  1st  July,  1907,  by 
Living  and  the  two  defendants,  jointly  and  severally,  to  C.  H. 
Fox,  and  now  held  by  the  bank,  plaintiff. 

The  note  was  given  to  answer  the  price  of  one-half  interest 
in  the  manufacturing  agency  of  Fox.  It  is  disputed  as  to  the 
exact  effect  of  the  agreement  made  in  respect  of  this  purchase, 
which  is  dated  the  19th  March,  1907 ; and  I do  not  think  it  need- 
ful to  discuss  the  legal  situation  of  the  parties  thereto,  on  the 
present  record. 

Fox  borrowed  from  the  bank,  and  left  this  note  with  the 
bank  on  the  12th  September,  1907,  as  collateral  security,  and 
also  for  collection.  It  was  not  discounted,  and  the  amount  lent 
to  Fox  was  some  $500.  The  note  fell  due  on  the  4th  October, 
and  was  not  paid.  The  defendants  were  notified  that  the  note 
was  falling  due,  but  it  was  not  protested — the  bank  not  being 
aware  or  not  being  informed  of  the  fact  that  the  defendants 
were  only  sureties  for  Living.  Fox  owed  the  bank  $800  at  the 
date  the  note  matured.  On  the  29th  January,  1908,  the  Fox 
liability  to  the  bank  was  cleared  off.  He  became  again  indebted 
to  the  bank,  and  this  was  cleared  off  on  the  31st  March. 

Some  evidence  was  given  of  conversations  or  understandings 
between  Fox  and  Living,  which  are  differently  given  by  these 
two,  and  which  do  not,  in  my  opinion,  on  the  present  evidence, 
amount  to  a definite  agreement  to  give  further  time  for  the 
payment  of  the  $2,000,  as  between  Fox  and  Living.  I may  just 
state  the  substance  of  the  evidence,  which  is  of  the  approximate 
date  of  the  10th  April,  1908.  Living  told  Fox  he  could  not 
sell  some  land,  but  he  expected  to  do  so  soon  and  would  pay  the 
note.  Fox  said  that  Living  would  have  to  pay  such  interest  as 
it  would  cost  him.  Fox,  during  the  delay,  and  that  Living  agreed 
to  pay  8 per  cent. 
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Living’s  account  does  not  accord:  lie  said  Fox  reproached 
him  for  not  paying  the  note,  an,d  Living  said  he  had  several 
thousand  dollars  in  the  business,  and  that  Fox  was  willing  to  ap- 
ply that  on  the  note.  It  was  agreed  that  the  business  was  to 
go  on,  and  he  was  to  work  off  the  note  in  that  way.  Living 
says  further  that  in  July,  1908,  he  was  wrongfully  excluded  from 
the  business  by  Fox,  and  for  that  reason  he  should  not  be  called 
on  to  pay  the  $2,000,  as  the  consideration  thereby  failed.  Fox 
denies  that  Living  was  so  excluded,  but  says  that  for  good  cause 
and  breach  of  fidelity  he  ended  the  agreement  as  to  carrying  on 
the  business. 

These  things  between  Fox  and  Living  were  not  made  known 
in  any  way  to  the  bank,  which  had  the  note  in  its  possession 
all  along.  On  the  24th  November,  it  appears  that  Fox  was  not 
under  direct  liability  to  the  bank,  but  afterwards  became  in- 
debted, so  that  on  the  1st  March,  1909,  his  total  indebtedness 
was  $1,046.90 ; and  the  writ  issued  on  the  2nd  March,  claiming 
$2,140.54  and  interest. 

The  bank  sues  on  the  promissory  note  and  holds  it  for  value 
so  far  as  Fox  is  indebted  to  the  bank,  and  can  recover  to  this 
extent  under  secs.  54  and  70  of  the  Bills  of  Exchange  Act.  There 
is  no  equity  attaching  to  the  note,  though  it  may  be  regarded 
as  repledged  to  the  bank  after  it  was  overdue.  Whatever  col- 
lateral matters  may  arise  as  between  Fox  and  Living,  which 
may  enure  to  the  discharge  of  the  sureties  quoad  Fox,  they  are 
not  open  for  discussion  on  this  record. 

To  the  extent  of  the  bank’s  claim  judgment  should  be  given 
for  payment  with  costs.  As  to  the  residue  of  the  note,  the  bank 
holds  it  as  trustee  for  Fox,  and  the  right  thereto  should  be  liti- 
gated in  some  proceeding  to  which  Fox  and  Living  are  parties. 
This  may  be  engrafted  on  the  present  record — or,  what  is  perhaps 
better,  a new  action  may  be  instituted  in  respect  of  it  in  which 
the  interests  of  Fox  and  the  three  makers  of  the  note  may  be 
properly  considered  and  adjudicated  on. 


The  defendants  appealed  from  the  judgment  of  Boyd,  C. 


November  3 and  4,  1910.  The  appeal  was  heard  by  a Divi- 
sional Court  composed  of  Falconbridge,  C.J.K.B.,  Britton 
and  Latchford,  JJ. 
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Travers  Lewis,  K.C.,  for  the  defendants.  The  note  in  ques- 
tion was  made  by  the  defendants,  jointly  with  Living,  in  favour 
of  Fox,  in  order  to  purchase  for  Living  an  interest  in  Fox’s 
business.  The  defendants,  though  nominally  makers  of  the 
note,  were  in  reality  sureties  for  Living,  to  the  knowledge  of 
both  Fox  and  the  hank.  Living  never  received  the  interest  for 
which  the  note  was  given,  and  the  consideration,  therefore, 
failed.  After  the  note  was  dishonoured.  Living  made  an  agree- 
ment with  Fox  whereby  time  was  given  to  the  former,  to  the 
detriment  of  the  defendants  as  sureties.  The  bank  is  in  no  better 
position  than  Fox  as  against  the  defendants,  as  the  note  was 
never  discounted,  and  was  left  in  the  branch  office  at  Vancouver 
for  collection  only.  Even  if  the  bank  should  be  considered  to 
have  a lien  upon  the  note  for  Fox’s  indebtedness,  such  lien  could 
attach  only  when  there  was  an  unpaid  liability,  and  the  evidence 
shews  that,  shortly  after  the  maturity  of  the  note.  Fox  was 
clear  of  liability  to  the  bank,  and,  as  the  note  was  dishonoured 
at  maturity,  any  subsequent  liability  of  his  would  be  notice  of 
such  dishonour  to  the  bank,  who  could  thereafter  hold  the  note 
only  subject  to  the  equities  between  Fox  and  the  defendants. 
Section  54  of  the  Bills  of  Exchange  Act,  relied  upon  by  the 
Chancellor,  does  not  extend  to  the  case  of  a dishonoured  note : 
Hart  on  Banking,  2nd  ed.,  p.  480,  citing  Giles  v.  Perkins  (1807), 
9 East  12,  and  Thompson  v.  Giles  (1824),  2 B.  & C.  422;  Daw- 
son V.  Isle,  [1906]  1 Ch.  633,  637. 

J.  W.  Bain,  K.C.,  followed  on  the  same  side.  The  evidence 
shews  that  the  note  was  deposited  for  collection  only.  Fox  had 
no  direct  line  of  credit  with  the  bank,  and  it  is  not  likely  that 
he  would  give  a note  as  collateral ; besides,  it  would  be  incon- 
sistent both  to  bring  it  for  collection  and  to  use  it  as  collateral. 
It  was  entered  only  in  the  bank’s  collection  docket,  and  the 
bank  wished  Fox  to  collect  it.  There  is  no  doubt  that  the  defen- 
dants were  sureties,  and  the  bank  manager  should  have  known 
that  such  was  the  case  after  the  note  matured.  The  note  was 
repledged  after  maturity,  as  found  by  the  Chancellor,  and  the 
bank  had  no  property  in  the  note,  but  only  a lien  under  sec. 
54  of  the  Bills  of  Exchange  Act.  As  soon  as  the  indebtedness 
of  Fox  was  wiped  out,  the  lien  was  discharged,-  and,  when  a new 


D.  C. 
1910 

Mekchants 
Bank  of 
Canada 

V. 

Thompson. 


35 — xxiir.  o.L.R. 


506 


ONTARIO  LAW  REPORTS. 


D.  C. 
1910 

Merchants 
Bank  of 
Canada 

V. 

Thompson. 


[vOL. 


lien  accrued,  it  would  be  subject  to  the  intervening  equities: 
Chalmers  on  Bills  of  Exchange,  6th  ed.,  p.  120.  It  is  submitted 
that  the  learned  Chancellor  is  not  correct  in  his  view  as  to  the 
application  of  secs.  54  and  70  of  the  Act,  which  should  not  be 
read  together : Palconbridge  on  Banking  and  Bills  of  Exchange, 
pp.  477,  478;  Ching  v.  Jeffery  (1885),  12  A.R.  432,  especially 
at  pp.  434,  436;  Polak  v.  Everett  (1876),  1 Q.B.D.  669,  per 
Blackburn,  J.,  at  p.  674;  Brittoyi  v.  Fisher  (1867),  26  U.C.R. 
338,  at  pp.  339,  340.  The  evidence  shews  that  there  was  a bind- 
ing agreement  by  Fox  to  give  time  to  the  principal  debtor.  Liv- 
ing ; and  the  Chancellor  erred  in  thinking  there  was  no  sufficient 
variation  to  alter  the  position  of  parties:  Canada  Permanent 
Loan  and  Savings  Co.  v.  Ball  (1899),  30  O.R.  557,  and  the  auth- 
orities which  are  there  collected,  especially  Bonar  v.  Macdonald 
(1850),  3 H.L.C.  226,  238.  If  payment  had  been  demanded  at 
that  time.  Living  might  have  been  able  to  pay.  The  following 
authorities  were  also  referred  to:  Lloyd  v.  Davis  (1824),  3 
L.J.K.B.  38;  Falconbridge,  op.  cit.,  p.  460,  and  cases  there 
collected. 

J.  F.  Orde,  K.C.,  for  the  plaintiff.  The  action  is  by  the 
holders  of  the  note  against  the  makers,  and  so  the  presumption 
is  in  favour  of  the  plaintiff.  There  is  no  evidence  that  the  plain- 
tiff’ knew  that  the  defendants  stood  in  relation  of  sureties  for 
Living,  until  shortly  before  the  proceedings  were  taken,  or  even 
that  Fox  knew.  There  was  an  actual  partnership  formed  be- 
tween Fox  and  Living,  and  an  actual  consideration  for  the 
note.  There  is  nothing  unusual  in  the  pledging  of  notes  as 
collateral  in  the  circumstances  in  this  case,  although  no  letter 
of  hypothecation  was  taken,  and  the  note  was  not  put  in  the 
hypothecation  ledger;  but  the  bank  manager  says  that  the  note 
' ' was  left  for  what  it  was  worth,  ’ ’ which  amounted  to  a pledging. 
Fox  says  that  he  left  it  as  collateral,  and  also  for  collection, 
and  it  was  a mere  oversight  of  the  manager  in  not  entering  it 
as  collateral.  The  fact  that  the  note  was  not  protested  after 
it  became  due  is  of  no  importance,  as  there  is  no  case  shewing 
that  this  is  necessary,  even  in  the  case  of  an  accommodation 
holder:  Bank  of  British  North  America  v.  Warren  (1909),  19 
O.L.R.  257.  The  following  cases  and  authorities  were  also  re- 
ferred to:  Mair  v.  McLean  (1841),  1 U.C.R.  455;  Daniel  on 
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Negotiable  Instruments,  4th  ed.,  secs.  1312,  1315,  1316,  1319. 
There  is  no  evidence  that  the  forbearance  granted  by  Pox  to 
Living  was  to  be  for  any  definite  time,  and  the  facts  in  the  case 
do  not  relieve  the  defendants  from  liability : Rowlatt  on  Princi- 
pal and  Surety,  pp.  240,  243,  246 ; Bouse  v.  Bradford  Banking 
Co.,  [1894]  A.C.  586,  especially  per  Lord  Herschell,  L.C.,  at 
p.  592 ; De  Colyar  on  Guaranties,  3rd  ed.,  p.  423 ; Tucker  v. 
Laing  (1856),  2 K.  & J.  745,  748;  Clarke  v.  Birley  (1889),  41 
Ch.  D.  422 ; Paget  on  Banking,  2nd  ed.,  pp.  297,  298 ; Grant  on 
Banking,  6th  ed.,  pp.  301,  305 ; Plart  on  Banking,  2nd  ed.,  p. 
740;  Brandao  v.  Barnett  (1846),  12  Cl.  & P.  787. 

Bain,  in  reply. 
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March  16,  1911.  Palconbridge,  C.J.  : — This  appeal  comes 
before  us  in  unsatisfactory  shape.  The  action  was  brought 
upon  a promissory  note.  Two  of  the  original  parties  thereto 
are  not  parties  to  this  action,  viz.,  the  two  principals  in  the 
^transaction  upon  which  the  note  was  based — ^Pox,  the  payee, 
and  Living,  both  resident  at  Vancouver. 

The  note  is  as  follows: — 


‘^$2,000.  Due  Oct.  4/07. 

''Vancouver,  July  1,  1907. 

"Three  months  after  date  I promise  to  pay  to  the  order  of 
C.  H.  Pox  at  the  Union  Bank  of  Canada,  Vancouver,  the  sum 
of  two  thousand  dollars,  with  interest  at  the  rate  of  5 per  cent, 
per  annum  until  due,  and  5 per  cent,  per  annum  after  due  until 
paid.  Value  received. 

"Alf.  H.  Living. 

"Sarah  C.  Turley. 

"T.  W.  Thompson.” 

The  note  was  indorsed:  "Pay  to  the  Merchants  Bank  of 
Canada  or  order — C.  IT.  Pox.” 

Thus,  according  to  the  form  and  style  of  the  note.  Living 
was  a joint  and  several  maker  with  the  two  defendants,  his  uncle, 
Thompson,  and  his  mother-in-law,  Mrs.  Turley.  It  is  alleged 
and  not  denied  that  the  defendants,  who  live  at  or  near  Ottawa, 
were  merely  sureties  for  Living. 

The  plaintiff  bank  is  the  indorsee  of  the  note,  but  there  is 
dispute  as  to  the  purpose  for  which  the  note  was  indorsed. 
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The  plaintiff’s  manager  at  Yaneonver  was  examined  upon  ^ 
commission,  and  his  deposition  was  read  as  part  of  the  evidence  f 
at  the  trial. 

The  statement  of  defence,  as  it  appears  in  the  record,  sets  up  i 
in  effect: — • 

(1)  That  the  defendants  were  sureties  for  Living,  to  the  i 

knowledge  of  Fox  and  the  bank,  and  that  the  defendants  are  not  i 
liable,  (a)  because  they  were  released  by  a binding  agreement 
made  by  the  bank,  giving  an  extension  of  time  to  the  principal  ! 
debtor,  or  (b)  because  no  notice  of  dishonour  was  given  to  them  i 
at  maturity.  i 

ill 

(2)  That  the  note  was  made  without  consideration,  and  was  I 
indorsed  to  the  bank  without  consideration  and  after  maturity  j 
and  subject  to  the  equities  between  the  original  parties. 

At  the  trial,  counsel  for  the  defendants  asked  leave  to  amend  , 
the  defence  to  meet  the  facts  as  shewn  by  the  manager’s  deposi-  i 
tions.  To  this  motion  it  is  said  that  the  learned  Chancellor  t, 
nodded  assent,  but  this  does  not  appear  on  the  notes.  j 

No  change  was  made  in  the  record  at  the  time.  Before  us,  |j 
without  objection,  a memorandum  was  put  in  (which  I have 
attached  to  the  record)  adding  some  new  paragraphs  to  the  state-  ; j 
ment  of  defence.  ! ' 

The  following  additional  matters  are  now  set  up  : — | 

(3)  That  the  note  was  not  discounted  with  or  given  as  col-  h 

lateral  security  to  the  bank,  but  was  left  by  Fox  with  the  bank  It 
merely  for  collection,  and  that  subsequently  Fox,  having  become  j ' 
free  of  liability  to  the  bank,  and  being,  therefore,  the  owner  of  j 
the  note  free  from  any  claim  on  the  bank’s  part,  released  the 
defendants  (sureties)  by  making  a binding  agreement  giving  r 
further  time  to  the  principal  debtor.  1 

(4)  That  the  consideration  for  the  note  as  between  Fox  and  g 

Living  failed.  I 

(5)  That  in  either  case  the  bank  took  the  note  (if  at  all) 
after  maturity  (when  Fox  subsequently  became  again  indebted  * i 
to  the  bank)  and  therefore  subject  to  any  equities  which  would 
be  good  as  against  Fox. 

So  far  as  the  first  ground  of  defence  is  concerned,  the  de-  ji 
fendants  did  not  succeed  in  proving,  or  getting  the  bank  man-  | 
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ager  to  admit,  that  the  fact  that  the  defendants  were  sureties 
was  known  to  the  bank  at  any  stage  of  the  proceedings  prior 
to  the  commencement  of  the  action.  The  manager  knew  that  the 
note  was  given  as  the  purcliase-price  of  a share  in  Fox’s  busi- 
ness in  British  Columbia,  which  Living  was  acquiring,  and  that 
the  defendants  were  responsible  parties  residing  near  Ottawa, 
but,  so  far  as  appears,  he  drew  no  inference  as  to  the  existence 
of  the  relation  of  suretyship.  For  aught  he  knew,  the  defend- 
ants might  be  sureties  or  they  might  have  a silent  interest  in  the 
business. 
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Perhaps  he  was  well-advised  in  limiting  his  investigation  of 
the  circumstances.  Two  days  after  the  note  was  left  with  him, 
he  wrote  to  the  defendants  that  the  bank  held  the  note,  and 
added,  ‘‘We  have  notified  Mr.  Living  here  to  provide  for  same.” 
This  seems  to  indicate  a knowledge  that  it  was  Living  who  was 
chiefly  interested,  but  it  scarcely  proves  a knowledge  of  the 
suretyship. 

The  first  ground  of  defence,  therefore,  fails,  both  as  to  the 
alleged  extension  agreement  and  as  to  the  lack  of  notice  of  dis- 
honour. 

The  third  ground  is,  in  effect,  the  first  ground  recast  in 
consequence  of  the  manager’s  evidence,  from  which  it  appeared 
that  the  bank  had  no  part  in  the  alleged  agreement  to  give  time 
to  the  principal  debtor.  If  a binding  agreement  between  Fox 
and  Living  to  give  time  to  the  latter  had  been  proved,  under 
the  circumstances  alleged,  it  might  have  been  a serious  obstacle 
in  the  plaintiff’s  way,  but  I agree  with  the  Chancellor  that  no 
binding  agreement  was  proved;  and,  therefore,  the  third  ground 
also  fails. 

The  validity  of  the  other  grounds  of  defence  turns  on  the 
question  whether  the  bank  became  the  holder  of  the  note  under 
such  circumstances  that  it  is  entitled  to  claim  free  from  any  de- 
fence which  might  be  available  between  the  original  parties. 

The  Chancellor  has  held  that  the  bank  is  holder  for  value  to 
the  extent  of  Fox’s  indebtedness  to  the  bank  at  the  commence- 
ment of  this  action,  and  is  entitled  to  judgment  under  secs.  54 
and  70  of  the  Bills  of  Exchange  Act  for  this  amount  ($1,046.90), 
with  interest  and  costs,  and  that,  as  to  the  balance  of  the  $2,000 
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and  interest,  the  bank  holds  as  trustee  for  Fox,  who  is  at  liberty 
to  bring  action  against  the  makers  (in  which  action  the  question 
of  failure  of  consideration  could  be  tried). 

The  facts  relevant  to  the  bank’s  interest  in  the  note  may  be 
summarised  in  chronological  order  (omitting  any  reference  to 
the  alleged  suretyship  or  the  alleged  extension  agreement). 

1907,  August  7.  The  note  was  offered  by  Fox  to  the  bank 
for  discount.  The  manager  refused  to  discount  it,  and  Fox  took 
it  away.  At  this  time  the  manager  wrote  to  the  manager  of 
the  Ottawa  agency  of  the  bank  inquiring  about  the  standing  of 
the  defendants,  and  subsequently  received  a satisfactory  answer. 

September  12.  Fox,  having  in  the  meantime  (on  the  4th 
September)  discounted  his  own  $500  note  at  thirty  days,  brought 
back  the  note  sued  on  and  left  it  with  the  bank.  Fox  says  it  was 
left  ‘ ‘ for  collateral  and  collection,  ’ ’ and  ‘ ' for  moneys  that  would 
be  advanced  from  time  to  time  from  the  drafts  going  through.’" 

The  manager  says  it  was  left  with  him  '‘for  what  it  was 
worth.”  It  was  entered  in  "bills  for  collection.”  There  was 
no  hypothecation  agreement,  and  the  note  does  not  appear  in  the 
collateral  register  kept  by  the  bank. 

At  this  time  Fox  owed  the  bank  nothing  except  upon  his  dis- 
counted note  for  $500. 

October  4.  Due  date  of  note  sued  on.  By  this  time  Fox’s 
direct  liability  to  the  bank  had  increased  from  $500  to  $800, 
represented  by  two  current  notes  made  by  Fox  and  discounted 
by  the  bank,  in  addition  to  a note  for  $520,  upon  which  he  was 
indorser.  Fox  had  a cash  balance  of  $84.52,  against  which  he 
was  at  liberty  to  draw. 

1908,  Januarj/  29.  On  this  date  Fox  was  clear  of  direct 
indebtedness  to  the  bank,  and  continued  so  until  the  25th  March, 
and  none  of  his  notes  was  outstanding. 

March  31.  On  this  date  Fox  was  again  clear  of  direct  indeb- 
tedness to  the  bank,  and  continued  so  until  the  28th  April,  with 
the  exception  of  an  overdraft  on  the  15th  April,  which  was. 
covered  shortly  afterwards. 

From  the  28th  April  forward  Fox  was  always  under  direct 
liability  to  the  bank  upon  his  discounted  notes. 

About  the  18th  July  the  business  arrangement  between  Fox 
and  Living  came  to  an  end.  Living  alleges  that  he  was  wrong- 
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fully  excluded  by  Fox,  and  that  the  consideration  for  the  note, 
therefore,  failed.  I shall  return  to  this  question  later. 

The  manager  says  that  the  bank  is  suing  in  respect  of  ad- 
vances “made  to  Fox  in  April,  1908,  and  subsequent  thereto;” 
but  it  appears  that  on  the  morning  of  the  24th  November,  Fox 
was  again  clear  of  direct  indebtedness,  although  there  were  out- 
standing notes  under  discount. 

Apparently  during  these  periods  in  which  Fox  was  free  of 
direct  indebtedness  to  the  bank,  there  was  always  what  the  mana- 
ger called  an  indirect  liability,  i.e.,  there  were  outstanding 
drafts  made  by  Fox  upon  which  he  would  be  liable  in  case  of  dis- 
honour at  the  hands  of  the  drawees. 

After  the  24th  November,  1908,  Fox  again  became  indebted 
to  the  bank,  and  this  indebtedness  increased  until  it  amounted 
to  $1,046.90  at  the  time  of  the  issue  of  the  writ,  made  up  of  an 
overdraft  of  $196.90  and  two  notes  of  $400  and  $450  respec- 
tively, which  were  charged  up  to  the  account.  Both  these  notes 
or  notes  of  which  they  were  renewals  were  outstanding  on  the 
24th  November,  1908. 

The  note  sued  on  remained  unpaid  in  the  hands  of  the  bank 
from  its  maturity  on  the  4th  October,  1907,  till  the  commence- 
ment of  this  action  on  the  2nd  March,  1909. 

Fox  had  before  the  last  mentioned  date  asked  the  bank  to  use 
pressure  to  obtain  payment,  but  nothing  had  been  done.  “We 
are  loath,”  says  the  manager,  “to  use  the  bank’s  name  in  suits.” 
This  evidence  strengthens  the  impression  made  by  the  manager’s 
testimony,  referred  to  above,  in  regard  to  the  purpose  for  which 
the  note  was  taken  by  the  bank  and  the  way  in  which  it  was 
treated  in  the  books  of  the  bank.  Notwithstanding  Fox’s  evid- 
ence, the  impression  made  on  me  is  that  the  note  was  indorsed 
to  the  bank  merely  for  collection  and  not  as  collateral.  The 
manager  says  that  Fox  was  at  liberty  at  any  time  when  he  was 
not  indebted  to  the  bank  to  take  the  note  out  of  the  bank’s 
possession,  and  do  whatever  he  chose  with  it.  If  the  note  were 
held  as  collateral  security,  the  bank  would  have  been  entitled 
to  retain  it  as  security  for  payment  of  the  current  notes  then 
under  discount. 

Judging  not  merely  by  the  entries  in  the  books,  but  also  liy 
all  the  dealings  between  the  parties,  the  note  in  question  seems 
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to  have  been  treated  as  a note  which  remained  the  property  of 
the  customer : see  Grant  on  Banking,  6th  ed.,  pp.  209,  215 ; Hart, 
2nd  ed.,  pp.  478-9;  Dawson  v.  Isle,  [1906]  1 Ch.  633. 

Section  54  of  the  Bills  of  Exchange  Act  provides : ' ‘ 54. 
Where  value  has,  at  any  time,  been  given  for  a bill,  the  holder  is 
deemed  to  be  a holder  for  value  as  regards  the  acceptor  and  all 
parties  to  the  bill  who  became  parties  prior  to  such  time.  2. 
Where  the  holder  of  a bill  has  a lien  on  it,  arising  either  from 
contract  or  by  implication  of  law,  he  is  deemed  to  be  a holder 
for  value  to  the  extent  of  the  sum  for  which  he  has  a lien.” 


Under  the  first  sub-section,  the  bank  would  be  entitled  to  re- 
cover although  it  had  given  no  value,  if  Fox  had  given  value ; but 
I do  not  think  the  sub-section  helps  the  bank  in  this  case,  if  the 
consideration  given  by  Pox  had  failed  befcJre  the  bank  became  en- 
titled to  hold  the  note  in  its  own  right.  When  the  alleged  fail- 
ure of  consideration  took  place,  the  bank  was  a mere  indorsee 
for  collection,  and  had  given  no  value,  unless  sub-sec.  2 can  be 
invoked. 


If  the  bank  had  held  the  note  as  collateral  security,  it  would 
have  had  a lien  arising  from  contract,  within  the  sub-section, 
at  any  period  of  the  transaction  in  question,  as  there  was  always 
an  indirect  liability  in  existence : Canadian  Bank  of  Commerce 
V.  Woodward  (1883),  8 A.R.  347;  cf.  sec.  53,  which  provides 
that  an  antecedent  debt  or  liability  constitutes  valuable  con- 
sideration. 

Even  as  mere  indorsee  for  collection,  the  bank  would  have  a 
banker’s  lien  upon  the  note  and  would  be  a holder  for  value 
under  sub-sec.  2 of  sec.  54,  so  long  as  its  customer  was  in  its  debt, 
i.e.,  so  long  as  there  was  a debt  presently  payable  owing  by  its 
customer ; but,  if  the  note  were  not  pledged  as  collateral  security, 
the  bank  could  not  claim  to  be  a holder  for  value  in  respect  of 
a mere  liability:  Grant,  6th  ed.,  pp.  89,  306,  215;  Hart,  2nd 
ed.,  p.  240. 

^'No  lien  arises  in  respect  of  an  advance  of  a specified  amount 
made  for  a definite  period  until  the  arrival  of  the  due  date,  as 
there  is  no  debt  owing  till  then;  nor  can  the  banker  retain 
moneys  of  the  customer  against  bills  discounted  by  him  for  the 
customer,  but  not  yet  due,  except  perhaps  in  the  case  of  the  cus- 
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tomer’s  bankruptcy:’’  Halsbury’s  Laws  of  England,  vol.  1,  par. 
1258,  p.  623,  citing  Bower  v.  Foreign  and  Colonial  Gas  Co. 
(1874),  22  AV.R.  740,  and  Jefferys  v.  Agra  and  MastermaiCs 
Bank  (1866),  L.R.  2 Eq.  674. 

AVhat  is  the  result  of  the  fact  that,  subsequent  to  the  alleged 
failure  of  consideration  between  the  original  parties  in  July, 
1908,  Fox’s  direct  indebtedness  to  the  bank  was  cleared  off 
(in  November,  1908)  ? 
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If  the  bank  is  a holder  for  value  in  respect  of  the  indebted- 
ness subsequently  arising,  it  would  seem  to  be  on  the  theory 
that  the  note  may  be  regarded  as  repledged  to  the  bank  after  it 
was  overdue.  Even  on  this  hypothesis,  the  Chancellor  has  held 
that  there  is  no  equity  attaching  to  the  note,  and  that  the  bank 
may  recover.  This  might  be  so  if  it  had  been  proved  that  the 
note  was  deposited  prior  to  maturity  as  collateral  security  for  a 
running  account,  even  if  there  were  intervals  during  which  there 
was  no  indebtedness:  Atwood  v.  Crowdie  (1816),  1 Stark.  483, 
cited  in  Chalmers,  7th  ed.,  p.  94;  but  the  bank  has  failed  to  prove 
that  at  any  period  the  note  was  deposited  as  collateral  security. 

I think  that  the  bank  is  in  no  better  position  than  if  it  took 
the  note  for  the  first  time  when  Pox  became  again  indebted  to 
the  bank  after  the  24th  November,  1908.  Immediately  prior 
to  that  time,  it  was  a mere  holder  for  collection,  subject  to  any 
defence  that  might  be  set  up  against  its  customer. 


Under  sec.  74,  the  bank  may  sue  in  its  own  name.  But  its 
right  to,  recover  is  that  of  a holder  taking  the  note  when  it  is 
overdue.  The  note  then  comes  to  the  indorsee  ^‘disgraced,’’ 
as  Lord  Ellenborough  said  in  Tinson  v.  Francis  (1807),  1 
Camp.  19. 

‘‘The  position  of  a holder  who  takes  a bill  when  overdue  is 
this:  he  is  a holder  with  notice.  . . . He  is  a holder  with 

notice  for  this  reason : he  takes  a bill  which,  on  the  face  of  it, 
ought  to  have  got  home  and  to  have  been  paid.  He  is  there- 
fore bound  to  make  two  inquiries:  (1)  Has  what  ought  to  have 
been  done  really  been  done,  i.e.,  has  the  bill  in  fact  been  dis- 
charged? (2)  If  not,  why  not?  Is  there  any  equity  attaching 
thereto?  be.,  was  the  title  of  the  person  who  held  it  at  maturity 
defective?  If  his  title  to  the  instrument  was  complete,  it  is 
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immaterial  that  for  some  collateral  reason,  e.g.,  a set-off,  he  could 
not  have  enforced  the  bill  against  some  one  of  the  parties  liable 
thereon:”  Chalmers,  7th  ed.,  p.  130. 

‘Lifter  long  controversy  it  now  seems  settled  that  mere 
absence  of  ccmsideration  is  not  an  equity  which  attaches  to  a bill 
. . . Chalmers,  p.  130. 

This  learned  author  further  says  (p.  107)  that  “failure  of 
consideration,  it  seems,  is  a defence  against  a remote  holder  for 
value  with  notice.”  The  context  indicates  that  he  has  in  his 
mind  actual  notice,  where  the  taking  of  the  bill  would  be  in  the 
nature  of  a fraud.  He  adds  (p.  108)  : Quaere  as  to  the  effect 

of  failure  of  consideration  after  the  maturity  of  the  bill,  i.e., 
after  a cause  of  action  has  accrued  ? ’ ’ 


That  failure  of  consideration,  even  after  maturity,  may  he  an 
equity  attaching  to  the  bill,  seems  to  be  indicated  by  the  case 
of  Holmes  v.  Kidd  (1858),  3 H.  & N.  891,  28  L.J.  Ex.  112.  This 
was  an  action  by  the  indorsee  of  a hill  of  exchange  against  the 
acceptor.  On  the  drawing  of  the  bill  there  was  an  agreement 
that  certain  canvas  should  be  deposited  as  security  in  the  hands 
of  the  drawer,  with  liberty  to  the  drawee  to  sell  the  canvas, 
the  proceeds  in  the  event  of  sale  to  he  applied  in  payment  of 
the  bill  if  it  is  not  paid  by  the  defendant  when  due.  The 
drawer  held  the  bill  till  it  was  overdue,  when  he  indorsed  it  with- 
out value  to  the  plaintiff  and  afterwards  sold  the  canvas  and 
held  the  proceeds.  Held,  that  the  agreement  was  an  equity 
attaching  to  the  bill,  and  that  the  plaintiff  took  subject  to  it. 
The  bill,  as  Willes,  J.,  said  during  the  course  of  the  argument, 
was  subject  to  the  equity  that  upon  the  sale  of  the  canvas  the 
consideration  was  at  an  end.  It  is  true  that  the  judgments 
“refer  pointedly  to  the  fact  that  the  agreement  was  one  made 
when  the  bill  was  concocted,  and  was  part  of  the  consideration 
for  it;”  but  in  Ching  v.  Jeffery,  12  A.R.  432,  at  pp.  435-6, 
it  is  said  by  Osier,  J.A.,  delivering  the  judgment  of  the  Court 
of  Appeal  (p.  436),  “that  the  ratio  decidendi  is  that  the 
agreement  was  one  which  related  to  and  directly  affected  the 
bill,  as  distinguished  from  a merely  collateral  agreement,”  and 
(in  Holmes  v.  Kidd)  “the  decision  would  have  been  the  same 
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if  the  canvas  had  been  deposited  in  the  hands  of  the  drawer  on 
the  same  terms  at  any  time  while  he  was  the  holder.”  In  the 
case  now  before  us  the  note  was  given  for  a share  in  a business, 
and  I think  that  the  same  rule  should  be  applied— the  termina- 
tion of  the  partnership,  if  it  results  in  a failure  of  consideration, 
is  a defence  to  the  action  on  the  note. 

It  is  true  that  no  defect  of  title  affecting  the  note  ‘'at  its 
maturity”  has  been  proved  under  the  strict  reading  of  sec. 
70,  but  the  section  proceeds  to  declare  that  thenceforward,  i.e., 
after  the  negotiation,  “no  person  who  takes  it  can  acquire  or 
give  a better  title  than  that  which  had  the  person  from  whom 
he  took  it.” 

There  is  nothing  in  sec.  70  or  sec.  74  prohibiting  the  setting 
up  of  the  subsequent  failure  of  consideration,  and,  in  the  ab- 
sence of  any  clear  rule  derived  from  the  language  of  the  Act, 
we  must  apply  the  common  law  as  declared  in  Holmes  v.  Kidd 
and  Clving  v.  Jeffery;  cf.  Union  Investment  Co.  v.  Wells, 
(1908),  39  S.C.R.  625,  at  pp.  629,  632  and  640,  where  the  same 
section  is  discussed,  and,  under  different  circumstances,  the  com- 
mon law  was  invoked. 
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In  this  view  of  the  matter,  it  becomes  necessary,  in  order  to 
decide  whether  the  bank  may  recover,  to  pass  upon  the  partner- 
ship transaction  between  Pox  and  Living.  Although  neither 
is  a party  to  the  action,  both  were  called  as  witnesses  at  the  trial. 

Apparently  Fox  dismissed  Living — perhaps  for  good  cause 
if  he  had  been  an  employee. 

But  there  is  no  provision  in  the  agreement  for  terminating 
the  arrangement,  and  the  method  which  Fox  adopted  to  sever  the 
business  connection  seems  inapplicable  to  a partnership,  and  in- 
volves an  entire  failure  of  consideration. 

Living,  on  his  own  evidence,  did  receive  some  money,  perhaps 
$1,000,  beyond  his  expenses,  but  we  are  quite  in  the  dark  as  to 
the  state  of  the  partnership  account,  except  that  Living  stated 
that  there  were  thousands  of  dollars  in  the  business  which  he 
had  assisted  in  making.  Fox  was  asked  about  it  in  reply,  and, 
on  objection  being  taken,  the  Chancellor  was  willing  to  receive 
the  evidence  for  what  it  was  worth,  but  the  plaintiff’s  counsel 
preferred  to  “leave  it  at  that.” 
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Thus,  apparently,  the  bank  was  willing  to  take  its  chance, 
without  availing  itself  of  the  opportunity  given  by  the  Chan- 
cellor of  shewing  that  the  $2,000  or  some  part  of  it  is  payable 
to  Fox,  notwithstanding  the  alleged  termination  of  the  partner- 
ship. 

In  my  opinion,  the  appeal  should  be  allowed  with  costs  and 
the  action  dismissed  with  costs. 


Latchford,  J.  : — I agree  in  the  result. 

Britton,  J.  (dissenting)  : — The  note  sued  upon  was  made  by 
the  defendants  and  one  Alfred  H.  Living,  dated  the  1st  July, 
1907,  for  $2,000,  payable  to  the  order  of  C.  H.  Fox,  three  months 
after  date.  For  the  purpose  of  this  trial  it  may  be  conceded  that 
the  defendants  were  in  fact  accommodation  makers  for  Living. 
The  note  fell  due  on  the  4th  October,  1907,  and  was  not  protest- 
ed, and  later  on  it  was  transferred  by  Fox  to  the  plaintiff.  This 
action  was  commenced  on  the  2nd  March,  1909,  and  was  tried 
by  the  Chancellor,  who  gave  judgment  in  favour  of  the  plaintiff 
for  $1,046.90,  the  amount  of  the  indebtedness  of  Fox,  for  which 
amount  the  plaintiff  might  be  deemed  to  have  a lien  upon  this 
note.  From  that  judgment  the  defendants  appeal,  on  several 
grounds. 

I agree  with  the  learned  Chief  Justice,  who  affirms  the  Chan- 
cellor in  holding  that  there  was  no  binding  agreement  between 
Fox  and  Living  to  give  time  for  payment  of  this  note. 

Upon  the  evidence,  there  seems  to  me  no  doubt  that  there  was 
good  consideration  as  between  Fox  and  Living  for  this  note — and 
it  cannot  be  said  that  because  Fox,  after  the  making  of  the 
agreement  and  after  it  was  entered  upon  and  in  fact  performed, 
broke  his  part  of  the  agreement  and  turned  Living  out,  there  was 
total  failure  of  consideration  for  the  note.  The  plaintiff’s 
position  is,  in  my  opinion,  defined  by  sec.  54,  sub-sec.  2,  of  the 
Bills  of  Exchange  Act.  The  plaintiff  had  a lien  on  this  note, 
^‘arising  either  from  contract  or  implication  of  law,”  and  is, 
therefore,  ''deemed  to  be  a holder  for  value  to  the  extent  of  the 
sum  for  which  it  has  a lien.” 

No  doubt,  the  plaintiff,  taking  this  note  as  an  overdue  note, 
took  it  subject  to  any  defect  of  title  affecting  it  at  its  maturity — 
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assuming  that  ‘'defect  of  title”  means  the  same  as  “equity 
attaching  to  the  bill.”  As  is  pointed  out  by  Falconbridge  in 
his  book  on  Banking  and  Bills  of  Exchange,  p.  477,  in  a note  to 
sec.  70,  “equities  of  the  bill”  is  not  the  same  as  “the  equities  of 
the  parties.”  The  plaintiff  did  not  take  this  overdue  note  subject 
to  the  mere  right  of  set-off  of  Living,  or  subject  to  any  claim 
for  damages  which  Living  may  have  against  Pox  for  breach  of 
contract,  or  for  any  amount  that  may  be  found  due  to  Living 
from  Fox  on  winding  up  their  partnership.  Britton  v.  Fisher, 
26  U.C.R.  338,  was  cited  as  authority  that  giving  time  to  the 
maker  may  be  a good  defence  in  an  action  by  the  holder  of  a 
note  who  took  it  after  it  became  due.  The  case  of  set-off  was 
also  discussed.  Hagarty,  J.,  at  p.  339,  says:  “A  valid  agreement 
to  give  time  seems  to  us  to  be  most  certainly  an  equity  attaching 
to  the  bill.  It  would  be  a valid  defence  to  assume  by  the  then 
holder,  the  payee.  It  is  not  a collateral  matter  like  a set-off, 
as  in  Oulds  v.  Harrison  (1854)_,  10  Ex.  572,  577.” 
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In  the  case  cited,  Parke,  B.,  said  (p.  578)  : “The  indorsee  of 
an  overdue  bill  takes  it  subject  to  all  the  equities  that  attach  to 
the  bill  itself  in  the  hands  of  the  holder  when  it  was  due ; as,  for 
instance,  the  payment  or  satisfaction  of  the  bill  itself  to  such 
holder.  ’ ’ After  explaining  that  a collateral  matter  like  set-off  Avas 
not  an  equity  attaching  to  the  bill,  he  adds : ‘ ‘Unless  indeed  express 
notice  was  given  by  the  party  liable,  and  evidence  of  acquies- 
cence in  it  such  as  wmuld  amount  to  proof  of  an  agreement  to 
set  off  by  both  parties,  which  would  be  a satisfaction  of  this  bill, 
independently  of  the  statutes  of  set-off.” 

There  is  practically  no  dispute  that  the  note  was  given  for 
an  interest  in  Fox’s  business.  Living  stated  that  there  Avere 
seA^eral  thousands  of  dollars  in  the  business  which  he.  Living,  had 
assisted  in  making ; that  he.  Living,  was  willing  to  have  his  share 
or  his  share  of  profits,  if  any,  applied  on  this  note,  but  no  steps 
Avere  taken  by  either  Fox  or  Living  to  arrive  at  a settlement; 
and  I am  unable  to  find  any  agreement  by  which  Fox  AAmuld  be 
restrained  from  taking  proceedings  on  the  note.  It  is  still  open 
to  LiAung  or  to  Fox,  and  to  these  defendants,  to  get  at  the  true 
state  of  accounts  betAveen  Pox  and  Living.  In  the  absence  of 
any  agreement  that  the  note  should  be  considered  paid,  and  in 
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defendants  were  mere  sureties  for  Living,  T think  the  defence 
fails  as  to  the  extent  of  the  bank’s  lien  upon  the  note. 

For  these  reasons  and  for  the  reasons  given  by  the  Chan- 
cellor, his  judgment,  in  my  opinion,  should  be  affirmed,  and  the 

Britton,  J. 

appeal  dismissed  with  costs. 

Appeal  allowed;  Britton,  J.,  dissenting. 

[DIVISIONAL  COURT.] 

D.  C. 

1911 

Forbes  v.  Forbes. 

March  30. 

Security  for  Costs — Issue  Directed  to  he  Tried  in  Surrogate  Court — Plain- 
tiffs in  Issue  Resident  out  of  Province — Plaintiffs  not  Coming  into 
Court  Voluntarily — Jurisdiction  of  Judge  of  Surrogate  Court — -Issue 
Directed  upon  Application  to  High  Court — Appeal — Jurisdiction  of 
High  Court  to  Entertain — Interlocutory  Order — Amount  Involved — 
Surrogate  Courts  Act,  sec.  34. 

An  order  was  made  by  the  Judge  of  a Surrogate  Court,  requiring  the  plain- 
tiffs in  an  issue  directed  to  be  tried  in  the  Surrogate  Court  to  give  secur- 
ity in  the  sum  of  $120  for  the  defendants’  costs  of  the  trial  of  the 
issue : — 

Held,  that  from  this  order  an  appeal  lay  to  a Divisional  Court  of  the 
High  Court,  under  sub-sec.  I of  sec.  34  of  the  Surrogate  Courts  Act,  10 
Edw.  VII.  ch.  31,  notwithstanding  that  the  amount  of  the  security  re- 
quired was  less  than  $200,  and  notwithstanding  that  the  order  was  an 
interlocutory  one.  Sub-section  2 of  sec.  34,  limiting  appeals  to  cases  in 
which  the  value  of  the  property  affected  exceeds  $200,  does  not  apply 
to  the  sum  fixed  in  an  order  for  security  for  costs;  and  sub-sec.  3,  provid- 
ing that  the  practice  and  procedure  upon  an  appeal  shall  be  the  same 
as  is  provided  in  the  County  Courts  Act  in  regard  to  appeals  in  County 
Court  cases,  does  not  restrict  the  wide  language  of  sub-sec.  1. 

The  order  directing  the  trial  of  an  issue  was  made  by  a Judge  of  the  High 
Court,  upon  the  application,  in  that  Court,  under  Con,  Rule  944,  of  the 
administrator  of  the  estate  of  a deceased  person ; and  the  issue  was 
directed  to  determine  whether  the  plaintiffs  were  the  lawful  widow  and 
children  of  the  deceased:  — 

Held,  that  the  plaintiffs,  not  having  come  into  Court  voluntarily,  but 
having  been  brought  in  at  the  instance  of  the  administrator,  who  was 
one  of  the  defendants  contesting  the  status  of  the  plaintiffs,  should  not 
be  required  to  give  security  for  costs,  although  resident  out  of  the  Pro- 
vince. 

Ward  v.  Benson  (1901),  2 O.L.R.  366,  approved  and  followed. 

Semhle,  also,  that,  the  application  upon  which  the  order  directing  the 
issue  was  made  being  in  the  High  Court,  and  the  only  matter  sent  to  the 
Surrogate  Court  to  be  dealt  with  therein  being  that  issue,  the  Judge  of 
that  Court  had  no  power  to  make  the  order  for  security. 

Appeal  by  the  plaintiffs  from  an  order  of  the  Judge  of  the 
Surrogate  Court  of  the  County  of  Essex  requiring  the  plaintiffs 
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to  give  security  for  the  costs  of  an  issue,  in  the  circumstances 
set  forth  in  the  judgment  below. 

March  23.  The  appeal  was  heard  by  a Divisional  Court  com- 
posed of  Palconbridge,  C.J.K.B.,  Britton  and  Sutherland, 

JJ. 

Frank  McCarthy,  for  the  defendants,  took  certain  prelimin- 
ary objections  to  the  appeal,  which  are  referred  to  in  the  judg- 
ment. 

•7.  F.  Boland,  for  the  plaintiffs,  argued  that  the  objections  in 
question  were  untenable,  and  was  directed  by  the  Court  to  pro- 
ceed with  his  main  argument.  He  referred  to  Bennett  v.  Ben- 
nett (1876),  7 P.R.  54,  and  argued  that  the  principle  laid  down 
in  that  case  applied  here,  as  it  was  not  a case  in  which  it  was 
probable  that  the  plaintiffs  would  ultimately  be  ordered  to  pay 
costs:  Widdifield’s  Law  of  Costs,  2nd  ed.,  pp.  8,  10;  Taylor  v. 
Haygarth  (1844),  8 Jur.  135;  Thompson  v.  Sheppard  (1789),  2 
Cox  Eq.  161;  Morgan  and  Wurtzburg  on  Costs,  p.  96.  This  is  a 
bond  fide  contest  on  the  part  of  the  plaintiffs,  who  have  not 
entered  into  it  voluntarily,  and  is  not  a case  in  which  they  should 
be  ordered  to  give  security  for  costs. 

McCarthy,  for  the  defendants,  argued  that  the  Surrogate 
Court  Judge  had  made  the  order  for  security  in  the  proper 
exercise  of  the  discretion  given  him  by  the  Rules,  and  referred 
to  Sinclair  Y.  Campbell  (1901),  2 O.L.R.  1;  Holmested  and  Lang- 
ton’s  Judicature  Act,  p.  1425,  and  cases  there  cited. 

March  30.  The  judgment  of  the  Court  was  delivered  by 
Britton,  J.  : — This  motion  is*  in  connection  with  the  estate  of 
William  A.  Forbes,  deceased.  Letters  of  administration  duly 
issued  out  of  the  Surrogate  Court  of  the  County  of  Essex  to 
John  B.  Forbes,  a brother. 

The  appellants  are  non-residents,  living  at  the  city  of  Detroit, 
in  the  State  of  Michigan,  and  claim  to  be  the  widow  and  children, 
respectively,  of  the  deceased,  and  entitled  to  his  estate. 

Under  Con.  Rule  944,  the  administrator  made  an  application 
“for  a direction  as  to  the  administration  of  the  said  estate,  or 
for  an  order  directing  an  issue  between  certain  claimants  who 
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had  filed  claims  with  the  administrator  and*  the  brothers  and 
sisters  of  the  deceased.” 


[I 


I 


On  the  27th  January,  1911,  upon  this  application,  an  order 
was  made  by  Sutherland,  J..  directing  ‘‘the  trial  of  an  issue  in 
the  Surrogate  Court  of  the  County  of  Essex,”  in  which  the  ap- 
pellants should  be  plaintiffs,  and  the  brothers  and  sisters  of  the 
deceased,  mentioned  individually,  defendants,  and  the  cpiestion 
to  be  tried  should  be,  whether  the  appellants  are  the  widow  and 
children  respectively  of  the  deceased. 


The  appellants  filed  in  the  Surrogate  Court  a statement  of 
claim  on  the  18th  February,  1911.  The  defendants  (the  re- 
spondents) thereupon  applied  to  the  Judge  of  the  Surrogate 
Court  of  the  County  of  Essex  for  and  obtained  an  order  for 
security  for  costs,  dated  the  25th  February,  1911,  whereby  it  ^ 
was  ordered: — 

“1.  That  the  plaintiffs  do,  within  four  weeks  from  the  service 
of  the  order  upon  their  solicitor,  give  security  on  their  behalf  in 
the  sum  of  $120  or  pay  into  Court  th*e  sum  of  $60  to  answer  the  - 
said  defendants’  costs  of  the  trial  of  the  issue  herein,  and  that  - 
all  proceedings  be  in  the  meantime  stayed.  ’ ’ 


And  it  was  further  ordered:  “3.  That  the  security  as  fixed 
herein  is  upon  the  condition  that  the  plaintiffs  or  any  of  them 
shall  appear  at  Windsor  for  examination  for  discovery  on  being 
paid  the  proper  conduct  money,  instead  of  a commission  being 
issued  for  such  examination,  and,  in  default  of  their  so  appear- 
ing upon  being  paid  the  proper  conduct  money,  the  defendants 
are  to  be  at  liberty  to  move  for  further  security  for  costs.” 
And  it  was  further  ordered:  “4.  That,  in  default  of  such 
security  being  given  by  the  plaintiffs,  this  action  be  dismissed 
with  costs.” 

From  this  last-mentioned  order  the  plaintiffs  in  the  issue, 
so  directed  as  above,  now  appeal,  upon  the  following  grounds : — 
1.  That  the  order  for  security  for  costs  is  improper  and  is 
contrary  to  the  intent  of  the  order  of  Mr.  Justice  'Sutherland, 
dated  the  27th  January,  1911,  directing  the  trial  of  an  issue  be- 
tween the  claimants  and  the  estate. 


2.  That  the  issue  is  a bond  fide  contest  between  the  estate  and 
the  plaintiffs,  who  are  claiming  as  wife  and  children  of  the  de- 
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ceased,  who  did  not  come  into  'Court  voluntarily,  but  who  were 
brought  into  Court  by  and  at  the  instance  of  the  defendants  to 
the  issue. 

3.  That  the  effect  of  the  order  for  security  for  costs  is  to 
delay,  harass,  and  hamper  the  plaintiffs  in  proceeding  with  dili- 
gence to  the  trial  of  the  issue  as  directed;  and  the  motion  made 
by  the  plaintiffs  to  the  Judge  of  the  Surrogate  Court  of  the 
County  of  Essex  on  Friday  the  24th  day  of  February,  1911,  for 
an  order  appointing  a time  and  place  for  the  trial  of  the  issue 
herein,  was,  in  consequence,  enlarged  sine  die. 

4.  That  the  issue  is  a hond  fide  contest  between  the  parties 
over  funds  of  the  estate,  in  which  case  the  costs  are  properly  pay- 
able out  of  the  estate,  and  no  order  should  be  made  for  security 
for  costs  against  any  of  the  parties  to  the  issue.” 

On  the  argument  of  this  motion,  certain  preliminary  objec- 
tions were  taken  by  the  defendants  (respondents)  as  follows: — 

1.  That,  as  the  amount  involved  in  the  order,  namely,  the 
sum  of  $120  security,  or  $60  in  cash,  is  less  than  $200,  no  appeal 
lies  from  the  order  under  the  Surrogate  Courts  Act,  10  Edw. 
VII.  ch.  31,  sec.  34,  sub-secs.  1 and  2,  which  are  as  follows : — 

''  (1)  Any  person  who  deems  himself  aggrieved  by  an  order, 
determination  or  judgment  of  a Surrogate  Court,  in  any  matter 
or  cause,  may  appeal  therefrom  to  a Divisional  Court  of  the 
High  Court. 

(2)  No  such  appeal  shall  lie  unless  the  value  of  the  prop- 
erty to  be  affected  by  such  order,  determination  or  judgment 
exceeds  $200.” 

I think  this  objection  is  untenable.  I do  not  think  clause  2 
was  intended  to  refer  to  a sum  of  money  mentioned  in  an  order 
as  security  for  costs,  but  to  property  belonging  to  or  in  question 
in  connection  with  the  estate  itself. 

2.  On  the  ground  that  the  order  for  security  for  costs  is  an 
interlocutory  order,  and  the  appeal  is,  consequently,  not  to  a 
Divisional  Court,  but  to  a Judge  in  Chambers. 

In  support  of  this,  ref  erence  is  made  to  sec.  34,  sub-sec.  3,  of  the 
Surrogate  Courts  Act,  which  is  to  the  following  effect:  (3)  The 

practice  and  procedure  upon  and  in  relation  to  an  appeal  shall 
be  the  same  as  is  provided  by  the  County  Courts  Act  as  to  ap- 
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peals  from  the  County  Court;”  and  to  the  County  Courts  Act,  ! 
10  Edw.  VII.  ch.  30,  sec.  40,  suh-sec.  1,  which  is  as  follows: — 1 

‘‘(1)  An  appeal  shall  also  lie  to  a Divisional  Court  at  the  | 
instance  of  any  party  to  a cause  or  matter  from  . . . (c) 
Every  decision  or  order  in  any  cause  or  matter  disposing  of  any  ,, 
right  or  claim,  if  the  decision  or  order  is  in  its  nature  final  and  jj 
not  merely  interlocutory.”  i* 

I do  not  think  that  this  objection  is  well  founded.  Section  | 
34,  sub-sec.  1,  gives  a very  wide  right  of  appeal  to  a Divisional  jj 
Court  from  any  order  made  in  a Surrogate  Court;  and  sub-sec.  ! 
3 does  not,  I think,  restrict  this  in  any  way,  but  merely  prescribes  jj 
that  the  practice  and  procedure 'upon  and  in  relation  to  an  ap-  j- 
peal  shall  be  the  same  as  provided  by  the  County  Courts  Act  : 
as  to  appeals  from  the  County  Court. 

But  there  is,  perhaps,  a serious  objection  to  the  order  on  this  | 
ground,  that  the  application  upon  which  the  order  directing  |) 
the  issue  was  made  being  in  the  High  Court,  and  the  only  matter  ^ 
sent  to  the  Surrogate  Court  to  be  dealt  with  therein  being  that  j 
issue,  the  Judge  of  that  Court  had  no  power  to  make  the  order  in  ji 
question  at  all.  I am  inclined  to  think  that  on  this  ground  the  I’ 
order  appealed  from  cannot  stand.  ' 

I think,  also,  that  the  appellants  should  succeed  upon  the 
ground  set  forth  in  the  second  clause  of  the  notice  of  motion,  i 
in  which  they  say  that  they  did  not  come  into  Court  voluntarily,  | 
but  were  brought  into  Court  by  and  at  the  instance  of  the  j; 
defendants.  i 

The  issue  directed  as  above  was  in  consequence  of  the  action  ; 
taken  by  the  administrator  of  the  estate  and  the  motion  made  by  k 
him.  While  it  is  true  that  in  the  issue  the  appellants  are  made  I 
plaintiffs,  that  does  not  affect  at  all  the  question  involved  in  1: 
this  motion.  But  for  the  action  of  the  administrator  in  launch-  i: 
ing  the  motion  in  which  the  issue  was  directed,  the  proceedings 
in  question  would  not  have  been  taken. 

The  case  of  Ward  v.  Benson  (1901),  2 O.L.R.  366,  seems  to  be 
in  point.  At  p.  368  the  present  Chief  Justice  of  Ontario  says : 

‘ ‘ The  plaintiff  moved  for  and  obtained  an  order  for  the  removal  fi 
of  the  proceedings  into  the  High  Court.  It  now  lies  with  the  |. 
plaintiff  to  prosecute  the  matter  to  trial  and  adduce  evidence  in  ii 
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support  of  the  factum  before  the  defendant  is  called  upon  to 
enter  upon  his  defence  if  he  proposes  to  do  more  than  cross- 
examine  the  plaintiff’s  witnesses.  I do  not  think  that  according 
to  the  practice  and  procedure  of  the  High  Court  a plaintiff  in 
the  position  of  this  plaintiff  is  entitled  to  call  upon  a defendant 
in  the  position  of  this  defendant  to  give  security  for  costs.” 

In  this  case  the  plaintiffs  in  the  issue  directed  as  above  have 
been  brought  into  Court  at  the  instance  of  the  administrator  of 
the  estate,  who  is  one  of  the  defendants  contesting  the  right  of 
the  plaintiffs  to  succeed  in  the  issue  so  directed. 

The  appellants  have  not  come  into  Court  voluntarily,  but 
have  been  brought  into  Court  by  and  at  the  instance  of  the  ad- 
ministrator, who  has  the  same  interest  in  the  estate  as,  and  is, 
no  doubt,  working  in  conjunction  with,  the  other  defendants. 

I think  the  appeal  must  be  allowed  and  the  order  in  question 
set  aside  with  costs  throughout. 


[DIVISIONAL  COURT.] 

Re  Medora  School  Section  No.  4. 


Public  Schools — Tico  School-houses  in  one  Section — Public  Schools  Act, 
secs.  31,  -72(g),  126 — Discretion  of  Trustees — Township  Corporation — 
By -la  w — M andamus. 

Under  the  Public  Schools  Act,  9 Edw.  VII.  ch.  89,  there  may  be  more  than 
one  school  in  a rural  section:  nothing  is  to  be  found  in  the  Act  pro- 
hibiting the  establishment  of  two  or  more  schools  in  a 'section;  and 
by  sec.  72(g)  power  to  determine  “the  number  of  schools  to  be  opened 
and  maintained”  is  conferred  upon  all  Public  School  Boards : section 
126  also  contemplates  that  there  may  be  more  than  one  school  in  a 
section.  The  trustees  may,  of  their  own  motion,  do  what  the  Minister 
of  Education  has  power  to  compel  them  to  do  under  sec.  31. 

Mandamus  to  a township  council  to  pass  a by-law  for  the  issue  of  deben- 
tures to  provide  funds  for  the  purpose  of  acquiring  sites  for  and  building 
two  school-houses  in  one  of  the  sections  of  the  township;  Britton,  J., 
dissenting. 

Order  of  !^III)I)LETON,  J.,  affirmed. 


'Motion  by  tbe  trustees  of  the  school  section  for  a mandamus, 
directed  to  the  Corporation  of  the  United  Townships  of  Medora 
and  Wood,  requiring  the  township  council  to  pass  a by-law  for 
the  issue  of  and  to  issue  debentures  to  the  amount  of  $700,  to  be 
payable  out  of  the  taxable  property  of  the  public  school  sup- 
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porters  in  section  4 of  the  township  of  Medora,  for  the  purpose 
of  acquiring  sites  for  and  building  two  school-houses  in  that 
school  section. 


January  13.  The  motion  was  heard  by  Middleton,  J.,  in 
Chambers. 

W.  C.  Chisholm,  K.C.,  for  the  applicants. 

A.  J.  Thomson,  for  the  township  corporation. 

January  14.  Middleton,  J.  : — ^The  right  is  claimed  under 
sec.  44  (1)  of  the  Public  Schools  Act,  and  it  is  shewn  that  the 
proposed  loan  has  been  submitted  to  and  sanctioned  at  a special 
meeting  of  the  ratepayers  called  for  the  purpose  (see  sec.  76(d) ). 

The  only  substantial  matter  urged  in  answer  to  the  motion 
is  the  contention  that  the  Public  Schools  Act  does  not  contem- 
plate more  than  one  school  in  each  section.  The  express  provi- 
sion of  sec.  72  {g)  answers  this.  The  Board  has  power,  inter 
alia,  ‘ ' to  determine  the  number  of  schools  to  be  opened  and  main- 
tained.’^ 

This  discretion,  otherwise  absolute,  is,  in  the  cases  mentioned 
in  sec.  31,  subject  to  the  right  of  the  Minister  to  require  a second 
school  when  necessary.  The  circumstances  justifying  the  action 
of  the  Board  are  not  properly  the  subject  of  discussion  upon 
this  motion;  but  I may  say  that  the  material  shews  that  the 
Board  is  quite  justified  in  the  view  that  two  buildings  are  neces- 
sary in  this  section. 

The  mandamus  must  issue,  and  the  township  corporation 
must  pay  the  costs. 

The  township  corporation  appealed  from  the  order  of 
Middleton,  J. 

January  26.  The  appeal  was  heard  by  a Divisional  Court 
composed  of  Falconbridge,  C.J.K.B.,  Britton  and  Latchford, 

JJ. 

W.  N.  Tilley,  for  the  appellants,  argued  that,  under  the  pro- 
visions of  the  Public  Schools  Act,  the  learned  Judge  in  the 
Court  below  had  no  jurisdiction  to  hear  the  application  of  the 
trustees,  or  to  make  the  order  for  a mandamus,  and  that,  even 
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if  he  had  jurisdiction,  he  should  not  have  exercised  it,  as  the 
boundaries  of  the  school  section  had  been  altered  by  the  by- 
law passed  in  January,  1911. 

W.  C.  Chisholm,  K.'C.,  for  the  trustees,  argued  that  there 
could  be  no  question  as  to  his  clients  having  made  their  applica- 
tion in  the  proper  forum,  and  that,  as  to  the  main  point,  the  con- 
struction of  sec.  72  {g)  of  the  Public  Schools  Act,  there  w^as  no 
doubt  that  it  justified  the  action  of  the  trustees  in  establishing 
a second  school  in  the  section. 

Tilley,  in  reply,  argued  that  the  whole  tenour  of  the  Public 
Schools  Act  was  consistent  with  the  view  that  its  intention  was 
that  except  under  certain  circumstances,  which  did  not  apply  to 
the  case  at  bar,  there  should  be  only  one  school  maintained  in 
each  rural  section. 
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April  1.  Latchford,  J.  : — Upon  the  appeal,  as  upon  the 
motion  resulting  in  the  order  appealed  from,  the  only  substantial 
question  involved  was  whether,  under  the  Public  Schools  Act,  9 
Edw.  VII.  ch.  89,  there  can  be  more  than  one  public  school  in 
a school  section.  Nothing  is  to  be  found  in  the  Act  prohibiting 
the  establishment  of  two  or  more  schools  in  a section,  while, 
under  sec.  72,  sub-sec.  {g),  referred  to  in  the  judgment  appealed 
from,  the  power  is  conferred  upon  the  Boards  of  all  public 
schools  of  determining,  among  other  matters,  “ the  number  . . . 
of  schools  to  be  opened  and  maintained.’^  By  sec.  31,  when  a 
school  becomes  inaccessible  during  certain  months,  power  is  given 
to  the  Minister  of  Education  to  require  the  township  council  to 
form  a new  school  section ; or  the  Minister  may  require  the  trus- 
tees of  the  existing  school  section  to  provide  a second  school.  The 
power  to  establish  a second  school  for  part  of  the  year  was  given 
to  trustees  in  1904,  by  4 Edw.  VII.  ch.  30,  sec.  16.  This  latter 
section  is  now  repealed:  9 Edw.  VII.  ch.  89,  sec.  133.  It  is 
argued  that,  imder  sec.  31  of  the  Act  now  in  force,  a second 
school  can  be  established  in  a school  section  only  by  order  of 
the  Minister,  and  in  the  circumstances  stated  in  sec.  31.  I can- 
not see  the  force  of  this  contention.  The  provision  quoted  merely 
gives  po-wer  to  the  Minister  to  compel  the  trustees  to  provide 
a second  school,  and,  to  my  mind,  implies,  not  an  inability,  but 
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a duty,  on  the  part  of  the  trustees,  to  establish  a second  school 
wherever  the  circumstances  render  a second  school  necessary. 
The  topography  of  school  section  No.  4 Medora,  as  shewn  by  the 
sketch  map  filed,  makes  it  impossible  for  many  of  the  children 
resident  in  the  section  to  attend  the  existing  school.  The  trus- 
tees, of  their  own  motion,  may,  in  my  opinion,-  do  what  the 
Minister  has  power  to  compel  them  to  do. 

In  addition  to  sec.  72  {g),  sec.  126  clearly  contemplates  that 
there  may  be  several  schools  in  a rural  school  section.  It  im- 
poses a penalty  upon  every  member  of  the  Board  of  Trustees 
of  ‘‘any  rural  school  section”  neglecting  to  transmit  to  the  In- 
spector a verified  statement  “of  the  attendance  of  pupils” — not 
in  the  school — ^^but  “in  each  of  the  schools  under  its  charge.” 
A similar  provision  first  appeared  in  the  Public  Schools  Act  of 
1874,  37  Viet.  ch.  28,  sec.  179,  thirty  years  before  the  enact- 
ment was  passed  providing  for  a second  temporary  school  in  a 
school  section.  It  has  been  in  every  consolidation  of  the  Act 
since  made:  R.S.'O.  1877,  ch.  204,  sec.  240;  48  Viet,  ch.  49,  sec. 
263;  R.S.O.  1887,  ch.  225,  sec.  262;  54  Viet.  ch.  55,  sec.  206; 
59  Viet.  ch.  70,  sec.  109;  R.S.O.  1897,  ch.  292,  sec.  Ill;  and  1 
Edw.  VII.  ch.  39,  sec.  117.  It  has  undergone  slight  rnodifica- 
tions  in  the  thirty-seven  years  of  its  existence,  but  in  every  case 
it  is  made  to  apply  to  ‘ ‘ the  trustees  of  any  rural  school  section  ’ ’ 
and  to  “each  of  the  schools  under  their  charge.”- 

I think  this  disposes  of  the  argument  that  there  can  be  but 
one  school  in  each  public  school  section. 

The  appeal  should,  in  my  opinion,  be  dismissed  with  costs. 

Falconbridge,  C.J.  : — I concur. 

Britton,  J.  (dissenting)  : — ^Assuming  that  there  was  jur- 
isdiction to  make  the  mandatory  order  mentioned,  I am  of  opin- 
ion, with  all  respect,  that  this  is  a case  in  which  the  judicial  dis- 
cretion should  have  been  exercised  against  the  Board  of  Trustees 
of  that  school  section,  upon  their  application  for  the  order. 

The  public  school  supporters  are  comparatively  few — there 
is  a wide  divergence  of  opinion  between  the  members  of  the 
township  council  and  the  trustees,  and  it  is  a case  to  which  sec. 
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31  of  the  Public  Schools  Act,  9 Edw.  VII.  89,  applies  and  was 
intended  to  apply. 

It  may  be  that  by  virtue  of  sec.  72,  sub-sec.  {g) , of  that  Act, 
there  is  power  in  a rural  public  school  board  to  determine  the 
number  of  schools  to  be  opened  and  maintained  in  the  district 
— but,  if  there  is  such  power,  it  seems  to  me  contrary  to  the  whole 
scope  and  intention  of  the  Legislature  in  reference  to  rural 
schools.  The  Act  seems  to  me  consistent  throughout  with  the 
intention  that,  except  under  circumstances  mentioned  in  sec. 
31,  there  should  be  only  one  school-house  and  one  school  main- 
tained in  each  rural  section.  When  more  than  one  school  is 
required  in  any  school  section,  by  reason  of  the  condition  of  the 
roads  or  other  causes  such  as  exist  here,  the  Minister  should  deal 
with  the  matter,  and  either  require  the  council  to  form  a new 
section,  or  the  Board  to  provide  a second  school  in  their  section. 

If  a second  school-house  is  erected  and  a second  school  estab- 
lished by  the  trustees,  they  are  bound  to  keep  it  open — to  keep 
both  open — during  the  whole  period  of  the  school  year,  except 
when  otherwise  provided  by  the  Act:  see  sec.  72,  sub-sec.  {h).  If 
the  matter  is  dealt  with  by  the  Minister  under  sec.  31,  he  may 
provide  that  the  second  school  be  opened  during  such  months 
of  the  year  as  he  may  deem  necessary,  and  may  prescribe  the 
area  from  which  pupils  shall  have  the  right  to  attend  such 
second  school:  see  sec.  3,  sub-sec.  2.  That  is  precisely,  in  my 
opinion,  what  the  trustees  and  council  and  ratepayers  should 
have  done  in  the  case  of  this  unfortunate  school  section. 

The  proceedings  leading  up  to  this  appeal  were  as  follows. 
On  the  7th  July,  1910,  at  a trustees’  meeting,  a motion  was 
adopted  that  a special  meeting  of  ratepayers  be  called  on  the 
23rd  July  at  3 p.m.,  to  decide  on  two  sites  for  the  new  school- 
houses,  said  sites  to  be  on  Mr.  Kelly’s  lot  and  on  lot  28,  conces- 
sion E.,  and  also  to  decide  on  the  amount  of  the  debentures  to  be 
raised  to  build  the  same.  A meeting  of  the  ratepayers  was  held 
at  the  time  and  place  appointed.  At  that  meeting  two  new 
school-sites  were  recommended  by  the  trustees  to  the  meeting, 
and  the  meeting  adopted  a resolution  ‘'that  the  new  school  sites” 
fixed  on  “by  the  trustees  are  satisfactory  to  this  meeting  of 
ratepayers,  that  is”  . . . (describing  them) — “or  as  near 


D.  c. 

1911 

Re 

Medora 
School 
Section 
Xo.  4. 


Britton.  J. 


528 


ONTARIO  LAW  REPORTS. 


D.  C. 
1911 

E, e 

Medora 
School 
Section 
No.  4. 

Britton,  J. 


VOL. 


to  these  places  as  the  best  school-sites  can  be  had,  and  that  the 
trustees  acquire  the  new  sites  and  build  two  new  school-houses  as 
soon  as  possible.”  Another  resolution  was  adopted,  that  the 
trustees  of  section  No.  4 Medora  apply  at  once  to  the  council  of 
this  municipality  to  issue  debentures  for  the  sum  of  $700,  to 
be  paid  off  in  eight  years,  annual  instalments,  for  the  purpose  of 
building  two  schools,  etc. 


The  meeting  contemplated  opposition  on  the  part  of  the 
council,  for  another  resolution  was  adopted,  ‘Ahat,  in  the  event 
of  the  council  refusing  to  levy  the  rate,  the  trustees  be  author- 
ised by  the  meeting  to  take  legal  advice  and  defend  the  case  if 
necessary.”  A request  was  made  to  the  council  in  terms  of  the 
resolution.  The  council  met  on  the  2nd  September,  1910;  re- 
fused to  issue  the  debentures;  and  passed  by-law  No.  243. 

The  trustees  met  on  the  15th  September,  1910,  and  fixed  on 
two  sites,  authorised  the  sending  of  a copy  of  by-law  243  to  the 
Education  Department,  and  also  to  the  Inspectors,  and  author- 
ised getting  legal  advice. 

On  the  20th  September,  1910,  the  trustees  again  met,  and 
these  legal  proceedings  were  authorised. 

Upon  notice  of  motion,  this  matter  first  came  before  the  pre- 
siding Judge  in  Chambers  on  the  25th  November,  1910,  and  the 
order  now  appealed  against  was  made  on  the  14th  January,  1911. 

The  township  by-law  No.  243  recites  that  at  a Court  held  by 
Judge  Mahaffy  at  Port  Carling,  on  the  lOth  June,  1910,  to  settle 
disputes  in  this  school  section  No.  4,  that  Judge  then  ordered  that 
school  section  No.  4 Medora  should  be  re-arranged  by  taking  out 
certain  lots  and  adding  them  to  school  section  No.  2 Medora. 

The  council  had  power  to  change  the  boundaries  of  the  school 
section:  see  sec.  15,  sub-sec.  1(5). 

There  is  nothing  before  us  to  shew  what  the  disputes  were  in 
Court  at  Port  Carling  before  Judge  Mahaffy. 

By-law  No.  243  was  quashed.  iSuch  a by-law  cannot  be  passed 
later  than  the  1st  June  each  year : sec.  15,  sub-sec.  2. 

After  these  proceedings  were  commenced,  and  before  us,  it 
was  shewn  that  a new  by-law  was  passed  by  the  township  council 
on  the  9th  January,  1911,  viz.,  by-law  No.  245,  and  that  by-law  is 
now  in  force. 
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It  does  not  appear  what,  if  any,  notice  was  given  of  the  inten- 
tion to  pass  this  by-law. 

If  any  question  should  arise  about  the  alteration  of  this  rural 
school  section — and  I think  the  statute  means  the  alteration  of 
the  boundaries — the  matter  must  be  determined  by  the  District 
Court  Judge,  subject  to  appeal,  and  the  jurisdiction  of  the  High 
Court  in  the  first  instance  is  expressly  taken  away,  by  sec.  20, 
sub-sec.  3,  of  the  Act. 

I take  no  notice  of  the  meeting  of  the  ratepayers  of  the  28th 
December,  1910,  nor  of  the  later  meeting  of  the  17th  February, 
1911 ; but,  for  the  purpose  of  my  decision,  I assume  that  the 
meeting  of  the  23rd  July  was  properly  called. 

There  is  also  the  further  point  of  liability  created  by  sub-sec. 
7 of  sec.  44,  as  to  the  property  of  those  within  the  section  at  the 
time  the  loan  is  effected. 

With  the  sites  unpaid  for,  and  no  price  determined  upon,  so 
far  as  appears,  and  holding  the  view  that  jurisdiction  is,  to  say 
the  least,  not  free  from  doubt,  and  in  the  interest  of  the  rate- 
payers, I would  allow  the  appeal  without  costs,  and  dismiss  the 
motion  without  costs. 

Appeal  dismissed;  Britton,  J.,  dissenting. 


[IN  CHAMBERS.] 

Keyes  v.  McKeon. 

Discovery — Inspection  of  Building — Order  for — Con.  Rule  1096 — Short 
Notice — Practice — Jurisdiction  of  Deputy  County  Court  Judge  as  Local 
Judge  of  High  Court. 

A Deputy  Judge  of  a County  Court  appointed  by  the  Governor-General  in 
Council,  under  the  provisions  of  the  County  Judges  Act,  9 Edw.  VII. 
ch.  29,  sec.  10  (0.),  has  the  same  jurisdiction,  as  a Local  Judge  of  the 
High  Court,  under  sec.  185  of  the  Judicature  Act,  as  a County  Court 
Judge. 

An  order  made  by  a Deputy  Judge,  as  a Local  Judge  of  the  High  Court, 
for  inspection,  by  the  plaintiff  and  his  solicitors  and  certain  named 
witnesses,  of  a building  the  construction  of  which  was  in  question  in 
the  action,  was  held,  in  the  circumstances  of  the  case,  to  have  been  pro- 
perly made  upon  short  notice,  and  for  the  next  day  after  the  order; 
and  to  be  in  other  respects  a proper  order  under  Con.  Rule  1096. 

Motion  by  the  defendant  by  way  of  appeal  from  or  for  an 
order  setting  aside  an  order  made  on  the  23rd  March,  1911,  on 
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the  application  of  the  plaintiff,  by  E.  Sydney  Smith,  Esquire, 
as  Local  Judge  of  the  High  Court  of  Justice  at  Stratford,  auth- 
orising the  plaintiff,  his  solicitors  and  certain  named  witnesses, 
to  examine  the  building  in  connection  with  the  construction  of 
which  this  action  was  brought.  It  was  objected  that  Mr.  Smith 
had  no  jurisdiction  to  make  the  order;  that  it  was  made  arbi- 
trarily and  with  undue  haste;  and  that  it  was  wrong  in  auth- 
orising the  plaintiff,  his  solicitors  and  six  witnesses,  to  inspect 
the  building. 


March  31.  The  motion  was  heard  by  Latchford,  J.,  in 
Chambers. 


W.  Proudfoot,  K.C.,  for  the  defendant. 
Featherston  Aylesworth,  for  the  plaintiff. 


April  3.  Latchford,  J. : — The  ground  of  attack  upon  the 
jurisdiction  is  that  Mr.  Smith,  being  but  a Deputy  County 
Court  Judge,  is  not  a Local  Judge  of  the  High  Court.  A County 
Court  Judge  may  appoint  a barrister  as  Deputy  under  sec.  20 
of  the  Division  Courts  Act,  10  Edw.  VII.  ch.  32.  The  jurisdic- 
tion of  such  a Deputy  is  restricted  to  the  powers  which  may 
properly  be  exercised  by  a County  Court  Judge  acting  as  Judge 
of  the  Division  Court:  Eegina  v.  Fee  (1884),  3 O.R.  107,  at  p. 
112.  Under  sec.  4 of  the  County  Courts  Act,  10  Edw.  VII.  ch. 
30,  a County  Court  Judge  may  appoint  a Deputy  to  preside 
over  a particular  sittings  of  the  County  Court.  But  Mr.  Smith 
was,  it  appears,  not  appointed  Deputy  Judge  under  either  of  the 
statutes  referred  to.  His  appointment  was  made  by  the  Gover- 
nor-General in  Council,  under  the  provisions  of  the  County 
Judges  Act,  9 Edw.  VII.  ch.  29,  sec.  10.  Mr.  Gorman,  in  the 
second  edition  of  his  excellent  Manual  of  County  Court  Practice, 
points  out,  in  his  notes  to  this  section,  the  distinction  between  an 
appointment  made  under  it  and  one  made  under  sec.  4 of  the 
County  Courts  Act.  Upon  the  argument  before  me  it  was  not 
disputed  that,  when  Mr.  Smith’s  jurisdiction  was  questioned,  he 
produced  his  commission  from  the  Crown.  It  was  not  necessary 
that  he  should  have  done  this.  The  presumption  of  law  is  that 
a person  acting  in  a public  capacity  was  properly  appointed  and 
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duly  authorised  so  to  act : per  Osier,  J.,  in  Regina  v.  Fee,  supra, 
at  p.  109.  That  presumption  is  not  met  in  the  present  case  by 
any  evidence.  By  sec.  11  of  the  County  Judges  Act,  ''a  Deputy 
Judge  ...  in  case  of  the  death,  illness,  or  absence  of  the 
Judge,  shall  have  authority  to  perform  in  the  place  of  the  Judge, 
in  the  county  . . . for  which  he  is  appointed,  all  the  duties 

of  and  incident  to  the  office  of  the  Judge,  and  all  acts  required 
or  allowed  to  be  done  by  the  Judge  under  this  or  any  other 
Act,  unless  therein  otherwise  expressly  provided.”  There  is 
nowhere  to  be  found  anything  prohibiting  a Deputy  Judge  from 
exercising  the  powers  of  the  Local  Judges  of  the  High  Court  of 
Justice  conferred  by  sec.  185  of  the  Judicature  Act  upon  County 
Court  Judges.  I think  it  clear  from  the  enactments  cited  that 
(except  in  the  county  of  York,  as  stated  in  sec.  185)  a Deputy 
Judge  appointed  as  Mr.  Smith  was  appointed  has  the  same 
jurisdiction  as  a County  Court  Judge.  The  first  objection  fails. 

When  the  circumstances  are  considered,  the  second  objection 
also  appears  to  be  untenable.  The  action  was  first  on  the  list  for 
trial  at  the  London  Assizes,  to  be  held  on  Monday  the  27th 
March.  On  the  18th  a motion  to  change  the  venue  from  London 
to  Goderich  was  dismissed.  On  the  same  day  the  solicitors  for 
the  plaintiff  applied  by  letter  to  the  defendant’s  solicitors  for 
permission  to  inspect  the  building.  In  replying  from  Goderich 
on  the  20th,  the  solicitors  for  the  defendant  say  that  they  have 
written  their  client,  but  that,  unless  the  Rules  compel  them,  they 
\011  not  consent.  The  plaintiff  then  applied  for  leave  to  serve 
short  notice  of  motion,  obtained  leave,  and  on  the  21st  or  22nd 
served  notice  of  the  application,  'returnable  at  Stratford  on 
Thursday  the  23rd.  The  defendant’s  solicitors  were  unable 
conveniently  to  attend  on  the  23rd,  but  were  represented  by  able 
counsel.  There  was  reason  for  urgent  action.  But  two  days 
intervened  before  the  day  set  for  the  trial  in  which  the  building 
could  be  examined  and  reported  upon  by  experts  and  persons 
who  had  engaged  in  constructing  it,  under  the  plaintiff.  In  my 
opinion,  the  Deputy  Judge  acted  properly  in  authorising  the 
inspection,  and  directing  that  it  should  proceed  on  the  next  day, 
the  24th. 

The  notice  gave  the  names  of  five  witnesses,  for* 
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whom  the  plaintiff  wished  permission  to  examine  the  building. 
It  was  found  that  one  at  least  of  these,  an  architect,  was  about 
to  leave  for  the  west,  and  could  not  be  present  at  the  trial.  On 
this  account  the  name  of  another  architect  was  submitted  to  the 
Court  and  approved.  The  names  of  two  other  persons  not  men- 
tioned in  the  notice  of  motion  and  the  solicitors  for  the  plaintiff 
were  also  added  in  the  order  made. 

It  may  be  that  the  notice  was  drafted  with  reference  to  Con. 
Rule  571,  which  mentions  only  the  party-applicant  and  his  wit- 
nesses as  the  persons  who  may  be  authorised  to  make  the  inspec- 
tion. But  the  inclusion  in  the  order  of  the  names  of  the  solicitors 
and  the  witnesses  of  whom  the  defendant  had  no  notice,  has  not 
been  shewn  to  have  been  to  the  prejudice  of  the  defendant  in  any 
way  whatever.  Moreover,  under  Con.  Rule  1096,  the  Judge  had 
power  to  authorise  ‘‘any  person  or  persons”  to  enter  upon  the 
land  and  property  of  the  defendant  to  make  any  inspection  neces- 
sary for  the  proper  determination  of  the  matter  in  dispute.  I 
regard  the  order  as  quite  a proper  one  in  the  circumstances,  and 
the  appeal  of  the  defendant  against  it  is  dismissed  with  costs. 

But,  whether  carelessly  or  carefully  made,  an  order  of  the 
Court  should  be  conformed  to  until  it  is  set  aside  or  stayed,  and 
any  person  having  notice  or  knowledge  of  it  who  contemns  it 
does  so  at  his  peril.  The  order  was  duly  served,  but  the  in- 
spection was  prevented  with  some  shew  of  force.  The  plaintiff 
asks  that  I should  order  the  defendant  to  pay  the  costs  incident 
to  the  refusal  of  the  defendant  to  allow  the  inspection.  The 
plaintiff  had  served  notice  of  motion  returnable  before  the  pre- 
siding Judge  of  the  Assizes  at  London  on  the  27th  March  for 
an  order  striking  out  the  statement  of  defence,  or,  in  the  alterna- 
tive, that  the  defendant  pay  to  the  plaintiff  the  costs  to  which 
the  plaintiff  was  put  in  his  attempt  to  make  the  inspection. 
The  application  was  not,  I understand,  disposed  of.  The  learned 
Chief  Justice  of  the  King’s  Bench,  who  presided  at  London  on 
the  27th,  is  still  seised  of  the  motion;  and  I make  no  order  in 
regard  to  it. 
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[BOYD,  C.] 

Re  Brown  and  Township  of  East  Flamborough. 

Municipal  Corporations — Local  Option  By-law — Approval  hy  Electors — ■ 
Three-fifths  Majority — Computation  of  Votes  Cast — Spoiled  Ballots. 

The  provision  in  regard  to  voting  upon  a local  option  by-law  is,  that,  in 
case  three-fifths  of  the  electors  voting  upon  the  by-law  approve  of  the 
same,  the  council  shall  pass  the  same:  6 Edw.  VII.  ch.  47,  sec.  24  (4)  ; 
and,  in  case  it  does  not  receive  the  approval  of  at  least  three-fifths  of 
the  electors  voting  thereon,  the  council  shall  not  pass  the  same : sub- 
sec. (5)  : — 

Held,  that,  in  counting  the  total  number  of  votes,  to  ascertain  whether 
three-fifths  of  the  electors  are  in  favour  of  the  by-law,  spoiled  and  re- 
jected ballots  are  not  to  be  reckoned. 

Re  Weston  Local  Option  By-law  (1907),  9 O.W.R.  250,  and  Re  Cleary  and 
Toivnship  of  Nepean  (1907),  14  O.L.R.  392,  approved. 

Motion  by  Bernard  Brown  to  quash  a local  option  by-law. 

March  9.  The  motion  was  heard  by  Boyd,  C.,  in  the 
Weekly  Court  at  Toronto. 

W.  E.  S.  Knowles,  for  the  applicant. 

W.  E.  Raney,  K.C.,  for  the  township  corporation. 

April  6.  Boyd,  C.: — In  voting  on  ordinary  by-laws  the  votes 
for  and  against  are  summed  up,  and  the  result  depends  upon 
whether  the  required  majority  of  the  electors  voting  upon  the 
by-law  have  approved  or  disapproved  of  it  : Municipal  Act 
of  1903,  3 Edw.  VII.  ch.  19,  sec.  364. 

In  voting  upon  a bonus  by-law  the  assent  of  two-thirds  of 
all  the  ratepayers  entitled  to  vote  on  the  by-law  is  required  (unless 
the  number  voting  against  does  not  exceed  one-fifth  of  the  total 
entitled  to  vote,  when  the  assent  of  three-fourths  only  of  all  such 
ratepayers  shall  be  necessary):  ih.,  sec.  366a. 

In  voting  on  ‘docal  option”  by-laws,  in  case  three-fifths  of  the 
electors  voting  upon  such  by-law  approve  of  the  same,  the  council 
shall  pass  the  same:  6 Edw.  VII.  ch.  47,  sec.  24  (4);  and,  in 
case  it  does  not  receive  the  approval  of  at  least  three- fifths  of 
the  electors  voting  thereon,  i\\Q  council  shall  not  pass  the  same: 
ih.,  sub-sec.  (5)  . 

In  this  local  option  voting,  the  constituency  is  all  the  persons 
entitled  to  vote  at  municipal  elections;  and  the  argument  before 
me  is,  that  the  language  used  as  to  this  kind  of  vote  requires  that 
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all  the  votes  cast  shall  be  regarded  and  counted  in  order  to  ascer- 
tain whether  three-fifths  of  the  electors  voting  on  the  occasion 
approve  of  the  by-law.  Spoilt  and  rejected  ballots  are  to  be  in- 
cluded as  representing  those  who  have  not  approved,  and,  if 
these  worthless  ballots,  added  to  the  ballots  of  those  who  dis- 
approved, are  more  than  two-fifths  of  the  total  vote,  then  the 
by-law  is  lost. 

In  this  case  594  electors  cast  ballots,  352  for  the  by-law  and 
216  against,  and  26  ballots  were  not  counted  because  of  their 
legal  defects.  If  the  26  ballots  are  excluded  from  the  summing 
up,  there  are  three-fifths  positive  votes  in  approval;  if  the  26 
ballots  are  included  and  are  to  be  regarded  as  not  in  approval, 
because  of  their  negative  or  illegal  form,  then  there  are  about 
4 votes  short  of  the  three-fifths  approval. 


One  would  not  resort  to  this  method  of  giving  effect  to  wasted 
or  worthless  ballots  unless  coerced  to  it  by  the  language  of  the 
statute.  The  common  sense  view  of  the  matter  is,  that  the 
electors,  the  potential  voters  who  fail  to  mark  their  ballots  as 
required  by  law,  have  lost  their  votes;  their  attempt  at  voting 
so  as  to  influence,  the  result  is  a failure  and  a nullity.  One 
cannot  tell  how  they  may  have  meant  to  vote,  whether  for  or 
against  the  by-law;  and  to  assume,  in  practical  effect,  that  they 
all  meant  to  vote  against  the  by-law  is  a violent  and  unbelievable 
assumption. 

Does  the  language,  then,  require  such  a construction  in  order 
to  neutralise  the  apparent  three-fifths  vote  of  approval?  The 
Act  speaks  of  three-fifths  of  the  electors  voting  on  the  by-law 
approving  of  the  same.  Here  the  total  body  of  presumably 
qualified  electors  coming  to  vote  was  594 — 594  ballots  were  given 
out  and  returned,  but  of  these  26  were  spoiled  or  wrongly  used 
and  could  not  be  counted  and  were  cast  out  as  bad.  Now, 
they  were  bad  for  all  purposes  so  far  as  ascertaining  the  mind 
and  vote  of  the  elector  was  concerned.  So  many  electors  appeared 
for  the  purpose  of  voting,  but  26  of  them  did  not  succeed  in  any 
effective  voting;  only  568  cast  a legal  vote.  The  Act,  I think, 
means  that  the  electors  voting  are  those  who  cast  a legally 
marked  and  intelligible  ballot  one  way  or  the  other;  all  others 
do  not  count,  and  might  as  well  stay  at  home. 

The  general  provision  as  to  declaring  the  result  of  the  poll 
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is  in  sec.  364  of  the  Municipal  Act,  1903:  ‘‘The  clerk  . . . 
shall  . . . sum  up  . . . the  number  of  votes  for  and 
against  the  by-law,  and  shall  . . . declare  the  result,  and 

shall  . . . certify  . . . whether  the  required  majority 

of  the  electors  voting  on  the  by-law  have  approved  or  disapproved 
of  the  by-law.’’ 

The  dealing  is  with  the  legal  votes — not  the  spoiled  ballots — 
the  electors  to  be  reckoned  are  those  who  have  voted  for  or 
against — who  have  thus  expressed  intelligibly  on  the  face  of  the 
ballot-paper  their  approval  or  disapproval  of  the  by-law.  These, 
and  these  only,  in  my  opinion,  are  “electors  voting  upon  the 
by-law.” 

The  statute  requires  for  success  three-fifths  of  the  electors 
voting;  that  is  to  say,  three-fifths  of  the  votes  actually  cast  at 
the  election;  and  this  means  votes  validly  cast,  and  does  not 
refer  to  votes  spoiled  or  wasted  by  improper  ballots,  for  such 
bad  votes  are  “the  same  as  if  the  vote  had  never  been  cast:” 
The  Queen  v.  Mayor  of  Tewkesbury  (1868),  L.R.  3 Q.B.  629,  636. 
In  brief,  the  26  bad  ballots  were  from  electors  who  did  not  vote, 
within  the  meaning  of  the  local  option  clauses. 

The  contention  now  made  was  fully  considered  in  1907  by 
Judge  Morgan  in  a local  option  case  Re  Weston  Local  Option 
By-law  (1907),  9 O.W.R.  250;  and  his  conclusion  was  adopted 
by  Mr.  Justice  Mabee  later  in  the  same  year  in  Re  Cleary  and 
Township  of  Nepean  (1907),  14  O.L.R,  392.  This  case  on  another 
point  was  not  followed  in  Re  Mitchell  and  Corporation  of  Camp- 
hellford  (1808),  16  O.L.R.  578,  by  Mr.  Justice  Clute;  but  the 
decision  applicable  to  the  present  case  stands,  and  I agree  with 
the  results  stated  in  the  1907  judgments,  which  I see  no  reason 
for  now  disturbing. 

This  objection  is  overruled. 

Other  objections  were  raised  which  I disposed  of  on  the  argu- 
ment. A last  objection  as  to  insufficient  notification  by  posters 
was  left  open  for  further  evidence;  but  I am  now  advised  that 
this  objection  is  abandoned. 

In  the  result,  therefore,  the  application  to  quash  fails,  and  is 
dismissed  with  costs. 


Boyd,  C. 

1911 

Re 

Browx 

AND 

Township 

OF 

East 

Flam- 

borough. 


536 


ONTARIO  LAW  REPORTS. 


[vOL. 


C.  A. 

1911 


[IN  THE'  COURT  OF  APPEAL.] 


April  1. 


Goldstein  v.  Canadian  Pacific  R.W.  Co. 
Robinson  v.  Canadian  Pacific  R.W.  Co. 


Railway — Carriage  of  Live  Stock — Injury  to  Persons  in  Charge  Travelling 
on  Pass — Shipping  Contract — Liability  for  N egligence — Claim  for  In- 
demnity against  Shippers. 

The  third  parties  shipped  horses  over  the  defendants’  railway  and  placed 
G.  and  R.  in  charge.  G.  was  killed  and  R.  injured  while  on  the  defend- 
ants’ train,  through  the  negligence  of  the  defendants,  and  these  actions 
were  brought  to  recover  damages  for  the  death  and  injury.  The  actions 
were  settled  by  the  payment  by  the  defendants  of  substantial  sums;  the 
solicitors  for  the  third  parties  agreeing  not  to  contest  the  liability  of  the 
defendants,  nor  the  amounts  at  which  the  settlements  were  made.  The 
contract  between  the  defendants  and  the  third  parties  provided  that,  in 
case  of  the  defendants  granting  to  the  shipper,  or  any  nominee  or  nominees 
of  the  shipper,  a pass  or  privilege  less  than  full  fare  to  travel  on  the 
train  in  which  the  property  was  being  carried,  for  the  purpose  of  taking 
care  of  the  same  while  in  transit,  and  at  the  owner’s  risk,  then,  as  to 
every  person  so  travelling  on  such  a pass  or  privilege  less  than  full  fare, 
the  defendants  were  to  be  entirely  free  from  liability  in  respect  of  his 
death,  injury  or  damage,  and  whether  it  was  caused  by  the  negligence 
of  the  defendants,  or  their  servants;  and  that  ‘‘owners  or  their  agents  in 
charge  of  car-loads  will  be  carried  free  on  the  same  train  with  their  live 
stock  upon  their  signing  the  special  contract  approved  by  the  Board  of 
Railway  Commissioners;”  and  on  the  back  of  the  printed  contract  was  a 
blank  form,  to  be  filled  in  with  the  names  of  the  owners  or  their  nominees 
so  travelling,  intended  to  be  signed  by  them,  but  not  in  fact  signed  by 
either  G.  or  R. ; the  printed  instructions  were  that  “agents  must  require 
those  entitled  to  free  passage,  in  respect  of  live  stock  under  this  contract, 
to  write  their  names  in  the  line  above:” — 

Held,  affirming  the  judgment  of  Teetzel,  J.,  21  O.L.R.  575,  that  the  third 
parties  were  not  bound  to  indemnify  the  defendants  in  respect  of  the 
sums  paid  to  the  plaintiffs. 

Per  Gaerow,  J.A.  : — The  general  rule  as  to  the  right  of  indemnity  is,  that 
the  claim,  unless  expressly  contracted  for,  must  be  based  upon  a previous 
request  of  some  kind,  either  express  or  implied,  to  do  the  act  in  respect 
of  which  the  indemnity  is  claimed;  and,  there  being  no  express  covenant 
or  contract  of  indemnity,  it  was  impossible,  in  the  circumstances,  to 
imply  one : to  do  so  would  not  be  in  furtherance  of  an  existing  contract, 
but  to  make  an  entirely  new  and  different  one. 

Birmingham  and  District  Land  Co.  v.  London  and  North  Western  R.W.  Co. 
(1886),  34  'Ch.  D.  261,  274,  Sheffield  Corporation  v.  Barclay,  [1905]  A.C. 
392,  397,  and  Dugdale  v.  Lovering  (1875),  L.R.  10  C.P.  196,  specially 
referred  to. 

Semble,  per  Gaerow,  J.A.,  that  the  failure  to  obtain  the  signatures  of  G. 
and  R.  was  not  material — they  could  not  repudiate  the  contract  which 
conferred  the  right  which  they  were  exercising:  Hall  v.  North  Eastern 
R.W.  Co.  (1875),  L.R.  10  Q.B.  437. 

Per  Meredith,  J.A. : — No  sort  of  obligation,  indemnity,  insurance,  or  other- 
wise, on  the  part  of  the  third  parties,  had  been  proved. 


Appeal  by  the  defendants  from  the  judgment  of  Teetzel,  J., 
21  O.L.R.  575,  in  favour  of  Burns  and  Sheppard,  third  parties, 
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upon  the  trial  of  the  issues  between  the  defendants  and  the 
third  parties. 

January  24.  The  appeal  was  heard  by  Moss,  C.J.O.,  Garrow, 
Maclaren,  Meredith,  and  Magee,  JJ.A. 

W.  Nesbitt,  K.C.,  and  G.  A.  Walker,  for  the  defendants. 
Under  the  provisions  of  the  special  contract,  it  was  the  duty  of 
the  third  parties  to  inform  Goldstein  and  Robinson  of  the 
terms  and  conditions  of  the  special  contract  before  allowing  or 
requiring  them  to  travel  upon  the  defendants’  train  as  their 
nominees  in  charge  of  the  horses:  Rail  v.  North  Eastern  B.W. 
Co.  (1875),  L.R.  10  Q.B.  437;  Bicknell  v.  Grand  Trunk  B.W.  Co. 
(1899),  26  A.R.  431;  Sutherland  v.  Grand  Trunk  B.W.  Co. 
(1908),  18  O.L.R.  139.  Under  the  contract,  there  was  an 
implied  agreement  by  the  third  parties  to  indemnify  the  de- 
fendants against  liability  for  injury  to  the  persons  carried  free. 
The  learned  trial  Judge  seized  upon  something  which  was  not 
referred  to  at  the  trial,  namely,  a statement  on  the  back  of  the 
contract,  which  is  put  on  simply  to  authorise  the  conductor  to 
insist  upon  some  method  of  identification  of  the  individual  car- 
ried. Identification  was  the  sole  purpose  of  this  direction. 

W.  B.  Smyth,  K.C.,  and  S.  King,  for  the  third  parties.  The 
third  parties  owed  no  duty  to  the  defendants  to  inform  Gold- 
stein and  Robinson  of  the  terms  of  the  special  contract.  On  the 
contrary,  it  was  the  clear  duty  of  the  defendants  ’ agent,  in  order 
to  deprive  the  person  in  charge  of  his  common  law  rights  against 
the  defendants,  in  case  of  injury  by  negligence  of  their  servants, 
to  make  him  aware  of  the  condition  upon  which  he  was  being 
carried  free,  and  to  obtain  his  express  assent  thereto.  Not 
having  signed  the  special  contract,  the  plaintiffs  were  not  bound 
by  its  terms.  There  should  not  be  implied  an  agreement  on  the 
part  of  the  third  parties  to  indemnify  the  defendants,  as  con- 
tended. There  would  have  been  no  claim  to  be  indemnified 
against  if  the  defendants’  agent  had  performed  his  duty  to  his 
employers ; and  an  agreement  by  the  third  parties  to  protect  the 
defendants  from  the  consequences  of  their  own  carelessness 
cannot  be  implied. 

Nesbitt,  in  reply. 
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April  1.  Garrow,  J.A. : — Appeals  by  the  defendants . from 
the  judgment  at  the  trial  of  the  issues  between  the  defendants  and 
the  third  parties,  of  Teetzel,  J.,  in.  favour  of  the  third  parties. 
The  appeals  were,  by  order  of  the  learned  Chief  Justice  of 
this  Court,  consolidated,  and  were  heard  together. 

The  actions  were  brought  to  recover  damages  said  to  have 
been  sustained  by  one  Meyer  Goldstein,  deceased,  and  the  plain- 
tiff Robinson,  while  travelling  upon  a freight  train  of  the  defend- 
ants, in  charge  of  a shipment  of  horses  made  by  the  third  parties, 
which  actions,  after  the  pleadings  were  in,  were  settled  by  the 
payment  in  the  Goldstein  case  of  $1,750  without  costs,  and  in  the 
Robinson  case  of  $750  without  costs;  the  solicitors  for  the  third 
parties  agreeing  not  to  contest  the  liability  of  the  defendants, 
nor  the  amounts  at  which  the  settlements  were  made. 

The  contract  between  the  defendants  and  the  third  parties 
in  respect  of  which  the  indemnity  is  claimed,  among  other  things 
provided  that,  in  case  of  the  company  granting  to  the  shipper,  or 
any  nominee  or  nominees  of  the  shipper,  a pass  or  privilege  less 
than  full  fare  to  ride  on  the  train  in  which  the  property  is  being 
carried,  for  the  purpose  of  taking  care  of  the  same  while  in  tran- 
sit, and  at  the  owner’s  risk  as  aforesaid,  then,  as  to  every  person 
so  travelling  on  such  a pass  or  privilege  less  than  full  fare,  the 
company  is  to  be  entirely  free  from  liability  in  respect  of  his 
death,  injury  or  damage,  and  whether  it  is  caused  by  the  negli- 
gence of  the  company,  or  its  servants  or  employees. 

It  is  also  further  provided  that  ‘'owners  or  their  agents  in 
charge  of  car-loads  will  be  carried  free  on  the  same  train  with 
their  live  stock  upon  their  signing  the  special  contract  approved 
by  the  Board  of  Railway  Commissioners.”  And  indorsed  upon 
the  printed  contract  was  a blank  form,  to  be  filled  in  with  the 
names  of  the  owners  or  their  nominees  so  travelling,  intended  to 
be  signed  by  them,  but  which  was,  for  some  unexplained  reason, 
overlooked,  or  at  least  was  not  done,  in  this  instance.  The 
printed  instructions  are  as  follows:  “Note — Agents  must  require 
those  entitled  to  free  passage,  in  charge  of  live  stock  under  this 
contract,  to  write  their  names  in  the  line  above.”  And  then 
follow  further  instructions  to  the  conductor  as  to  punching, 
etc.,  which  are  not  at  present  material. 
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In  their  statement  of  claim  the  plaintiffs  alleged  as  their  cause 
of  action  that  they  were  upon  the  train  at  the  time  of  the-  colli- 
sion as  passengers  in  charge  of  the  shipment  of  horses  made  by 
the  third  parties,  Burns  and  Sheppard,  for  the  purpose  of  caring 
for  the  horses,  in  accordance  with  the  defendants’  rules  and 
regulations,  and  that  the  collision  in  which  they  were  injured 
was  caused  by  the  grass  negligence  of  the  defendants  and  of  their 
servants. 

At  the  trial  of  this  issue,  questions  were  raised  whether  the 
third  parties  were  the  shippers  or  only  agents,  and  whether  Gold- 
stein and  Robinson,  or  either  of  them,  could,  under  the  circum- 
stances, be  considered  nominees  of  the  shippers,  within  the 
meaning  of  the  contract,  both  of  which  were,  upon  the  evidence, 
properly  I think,  determined  in  the  defendants’  favour.  But, 
notwithstanding  such  findings  in  the  defendants’  favour,  Teetzel, 
J.,  came  to  the  conclusion  that  the  defendants  were  not  entitled 
to  the  indemnity  claimed.  His  judgment  proceeds  to  some 
extent  upon  his  view  of  the  situation  created  by  the  absence  of 
the  signatures  to  the  special  contract,  which,  in  his  opinion,  had 
the  effect  of  remitting  the  parties  to  their  common  law  rights;  a 
conclusion  not,  in  my  opinion,  essential  to  the  determination  of 
this  issue,  and  to  which  I,  therefore,  while  agreeing  in  the  result, 
do  not  at  present  adhere.  In  Hall  v.  North  Eastern  R.W.  Co., 
L.R.  10  Q.B.  437,  a case  approved  of  and  followed  in  our  Courts 
(see  Biclmell  v.  Grand  Trunk  R.W.  Co.,  26  A.R.  431,  and  Suther- 
land V.  Grand  Trunk  R.W.  Co.,  18  O.L.R.  139),  Blackburn,  J., 
at  p.  441,  says:  ‘‘The  plaintiff  did  not  sign  the  ticket,  and  he  was 
not  asked  to  do  so;  but  he  travelled  without  paying  any  fare, 
and  he  must  be  taken  to  be  in  the  same  position  as  if  he  had 
signed  it.”  The  circumstances  are  not,  of  course,  identical,  but 
my  present  impression  is  in  line  with  the  view  of  Blackburn,  J., 
that  a person  who  would  otherwise  be  in  the  position  of  a tres- 
passer, cannot,  after  the  event,  repudiate  the  contract  which 
conferred  the  right  which  he  was  exercising,  upon  the  ground 
that  he  was  not  aware  of  all  its  contents. 

The  plaintiffs,  by  their  pleading,  did  not  disaffirm  the  ship- 
ping contracts,  but  rather  the  reverse.  They  alleged  that  they 
were  where  they  were,  in  charge  of  the  shipments  for  the 
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third  parties,  and  in  pursuance  of  the  defendants’  regulations. 
It  may,  therefore,  well  he  that  the  plaintiffs’  real  cause  of 
action,  as  claimed,  was  that  the  conditions  in  the  contracts 
exempting  the  defendants  from  liability  did  not  in  law  extend 
to  cover  injuries  to  the  person  caused  by  gross  negligence,  as 
well  as,  or  in  addition  to,  the  other  cause  suggested,  namely, 
that,  not  having  signed  the  special  contracts,  they  were  not  bound 
by  their  terms. 

No  trial  having  taken  place,  it  is  now  quite  impossible  accur- 
ately to  ascertain  what  the  defendants  feared,  or  exactly  why 
they  settled;  the  only  really  material  fact  appearing,  so  far  as 
the  third  parties  are  concerned,  being  that,  before  doing  so,  the 
defendants  took  the  precaution  of  obtaining  from  them  the 
undertaking  not  to  dispute  the  liability  of  the  defendants  to 
the  plaintiffs,  or  the  amounts  at  which  it  was  proposed  to  settle. 

But  at  that  time  the  present  issue,  namely,  the  claim  of  the 
defendants  against  the  third  parties  to  indemnity,  had  been 
joined;  and,  that  being  so,  the  undertaking  cannot  fairly  be 
regarded  as  affecting  that  question  further  than  as  it  expressly 
states. 

The  general  rule  as  to  the  right  of  indemnity  is,  that  the 
claim,  unless  expressly  contracted  for,  must  be  based  upon  a pre- 
vious request  of  some  kind,  either  express  or  implied,  to  do  the 
act  in  respect  of  which  the  indemnity  is  claimed. 

In  Birmingham  and  District  Land  Co.  v.  London  and  North 
Western  B.W.  Co.  (1886),  34  Ch.  D.  261,  at  p.  274,  Bowen,  L.J., 
with  his  usual  felicity  of  language,  says : ‘ ‘ In  nine  cases  out  of  ten 
a right  to  indemnity,  if  it  exists  at  all  as  such,  must  be  created 
either  by  express  contract  or  by  implied  contract:  by  express 
contract  if  it  is  given  in  terms  by  the  contract  between  the 
two  parties;  by  implied  contract  if  the  true  inference  to  be 
drawn  from  the  facts  is  that  the  parties  intended  such  indemnity, 
even  if  they  did  not  express  themselves  to  that  effect,  or  if 
there  is  a state  of  circumstances  to  which  the  law  attaches  a legal 
or  equitable  duty  to  indemnify,  there  being  many  cases  in  which 
a remedy  is  given  upon  an  assumed  promise  by  a person  to  do 
what,  under  the  circumstances,  he  ought  to  do.  ’ ’ 

And  in  Sheffield  Corporation  v.  Barclay,  [1905]  A.C.  392,  at 
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p.  397,  Lord  Halsbury  approves  of  this  language,  found  in  Dug- 
dale  V.  Lovering  (1875),  L.R.  10  C.P.  196:  “It  is  a general  prin- 
ciple of  law  when  an  act  is  done  hy  one  person  at  the  request  of 
another  which  act  is  not  in  itself  manifestly  tortious  to  the 
knowledge  of  the  person  doing  it,  and  such  act  turns  out  to  be 
injurious  to  the  right  of  a third  party,  the  person  doing  it  is 
entitled  to  an  indemnity  from  him  who  requested  that  it  should 
be  done.” 

The  plaintiffs  made  no  claim  against  the  third  parties.  They 
could  not  have  done  so  successfully  under  the  circumstances  as 
they  appear.  And,  if  the  contracts  had  been  signed,  as  was 
apparently  intended,  according  to  the  form  and  to  the  instruc- 
tions to  agents  before  set  out,  they  could  have  made  none  even 
against  the  defendants  upon  the  contracts,  whatever  their  rights, 
if  any,  might  have  been  in  respect  of  the  alleged  gross  negli- 
gence with  which  they  charged  the  defendants,  and  with  which 
latter  claim  at  least  the  third  parties  could  be  under  no  respon- 
sibility. Upon  the  evidence  it  is,  I think,  clear  that  the  failure 
to  obtain  such  signatures,  if  material — as  perhaps,  as  I have 
before  suggested,  it  was  not — rests,  not  upon  the  third  parties,  but 
upon  the  defendants  themselves.  And,  in  addition,  the  defend- 
ants, by  their  officials  in  charge  of  the  train,  must  almost  at  once 
have  known,  what  the  third  parties  had  no  similar  means  of 
knowing,  that  the  signatures  had  not  in  fact  been  obtained,  for 
it  was  the  duty  of  the  conductor  of  each  division  to  punch  the 
contract,  which  duty,  if  performed,  must  at  once  have  disclosed 
the  absence  of  the  signatures.  And  yet  the  journey  was  not 
interrupted  on  that  ■ account.  The  third  parties,  if  they  ever 
gave  the  matter  a thought,  which  is,  I think,  improbable,  might 
well,  under  the  circumstances,  have  relied  upon  the  defendants 
to  see  that  their  own  forms  were  properly  filled  up,  and  their 
instructions  to  their  own  agents  followed. 

Under  these  circumstances,  there  being,  as  it  is  conceded,  no 
express  covenant  or  contract  of  indemnity,  it  would  be  impos- 
sible, on  the  authorities  to  which  I have  referred,  to  imply  one. 
To  do  so  would  not,  in  my  opinion,  be  in  furtherance  of  an 
existing  contract,  but  to  make  an  entirely  new  and  different  one 
between  the  parties. 
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For  these  reasons,  I would  affirm  the  judgment  and  dismiss 
the  appeal  with  costs. 

Meredith,  J.A. : — It  may  be  that  I have  failed  to  grasp  some 
important  element  in  this  case,  because,  as  I understand  it,  it  is 
a case  of  a very  simple  character,  requiring,  really,  only  a plain 
statement  of  its  governing  circumstances  to  shew  that  this  appeal 
must  fail. 

Assuming,  in  the  appellants’  favour,  that  the  learned  trial 
Judge  was  right,  in  finding  that  the  contract  in  question  was 
made  between  the  appellants  and  respondents,  and  in  considering 
that  the  appellants  might  lawfully  contract  themselves  out  of 
liability  for  negligence,  then  the  contract,  upon  which  only  lia- 
bility can  be  imposed,  in  so  far  as  it  is  material,  is  in  these 
words : ^ Mn  case  of  the  company  granting  to  the  shipper,  or  any 
nominee  or  nominees  of  the  shipper,  a pass  or  privilege  less  than 
full  fare  . . . then,  as  to  every  person  so  travelling  on  such  a 
pass  or  privilege  less  than  full  fare,  the  company  is  to  be  entirely 
free  from  liability  in  respect  of  his  death,  injury  or  damage,  and 
whether  it  is  caused  by  the  negligence  of  the  company,  or  its 
servants  or  employees,  or  otherwise  howsoever.” 

Then  the  men,  in  respect  of  whose  death  and  injury  the 
appellants  paid  damages,  at  the  time  of  the  accident  in  respect 
of  which  the  damages  were  paid,  must  have  been  travelling  (1) 
upon  such  a pass  or  privilege  given  by  the  appellants,  or  (2) 
upon  some  other  binding  contract  made  by  them  with  the  appel- 
lants, or  else  (3)  without  any  lawful  right;  and  in  the  second 
and  third  cases  there  would  obviously  be  no  liability  upon  the 
respondents ; nor  could  there  be  in  the  first  case,  for,  in  that  case, 
there  would  be  no  liability  on  the  part  of  the  appellants. 

The  respondents  had  no  power  to  give  to  any  one  any  right 
of  transportation  over  the  appellants’  railway:  it  is  the  company 
who  were  to  grant,  to  the  respondents  ’ nominees,  a pass ; and,  in 
doing  that,  it  was  the  company’s  duty— if  the  duty  of  any  one — 
to  make  known  the  terms  upon  which  it  was  granted,  if  they 
desired  the  advantage  of  them.  But,  instead  of  taking  any  care 
to  do  that,  they  neglected  even  to  obtain  the  signatures  of  the 
nominees  in  the  form  of  '‘transportation  contract”  indorsed 
upon  the  bill  of  lading,  though  it  contains  these  instructions,  to 
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the  company’s  agents,  plainly  printed:  ‘'Note — Agents  must  re- 
quire those  entitled  to  free  passage,  in  charge  of  live  stock  under 
this  contract,  to  write  their  own  names  on  the  line  above.” 

It  seems  to  be  pretty  well  proved,  upon  the  trial  of  the  issue 
between  the  parties  to  this  appeal,  that  the  men  were  really 
travelling  upon  the  contract  which  the  trial  Judge  found  was 
made  between  the  parties  to  this  appeal ; indeed,  as  I understand 
the  evidence,  the  contract  itself  was  found  in  the  possession  of 
.one  of  the  men  at  the  time  of  the  accident;  and,  if  that  be  so, 
and  if  the  company  could  lawfully  contract  itself  out  of  liability 
for  negligence,  I am  unable  to  understand  how  there  could  have 
been  any  legal  liability  upon  the  company  to  pay  the  damages 
which  they  have  paid,  or  any  damages.  I cannot  understand  how 
it  can  make  any  difference  that  the  contract  was  made  through 
the  respondents,  if  the  men  accepted  and  acted  upon  it ; it  is  not 
necessary  that  contracts  for  transportation,  any  more  than  any 
other  contract,  shall  be  made  in  person.  That  which  really 
should  have  been  done,  if  done  in  a regular  and  careful  manner, 
would  have  been  to  have  had  a nomination  in  writing  from  the 
shippers  and  to  have  issued  a pass  to  the  nominee,  a pass  which 
plainly  indicated  the  terms  upon  which  it  was  granted  and  the 
person  to  whom  granted : that  is  really  what  was  done  in  effect 
in  this  case,  as  I gather  from  the  evidence,  but,  if  done  in  the 
way  I have  mentioned,  there  would  be  no  need  to  grope  about 
for  the  facts.  From  the  evidence,  as  I understand  it,  the  con- 
tract was  really  that  of  the  man  who  was  killed;  and  he  knew 
all  about  it ; though  legally  binding  upon  the  respondents,  as  they 
were  nominally  the  parties  to  it. 

I do  not  quite  understand  how  any  question  of  indemnity  can 
arise  in  the  case ; and  there  was  no  contract  of  insurance,  even  if 
there  could  have  been  any  liability,  in  the  circumstances  as  I 
understand  them,  if  there  had  been. 

I am  clearly  of  opinion  that  no  sort  of  obligation,  on  the  part 
of  the  respondents,  has  been  proved;  and,  therefore,  that  the 
appeal  should  be  dismissed. 


C.  A. 

1911 
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Canadian 
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Robinson 

V. 

Canadian 
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R.W.  Co. 

Meredith,  J.A. 


Moss,  C.J.O.,  Maclaren  and  Magee,  JJ.A.,  agreed  that  the 
appeal  should  be  dismissed. 


Appeal  dismissed  with  costs. 
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[IN  THE  COURT  OF  APPEAL.] 

Re  Good  and  Jacob  Y.  Shantz  Son  & Co.  Limited. 


Company — Transfer  of  Paid-up  Shares — Refusal  of  Directors  to  Allow — 
Dominion  Companies  Act,  secs.  45,  80 — By-law — Ultra  Vires. 

The  order  of  a Divisional  Court,  21  O.L.R.  153,  affirming  the  order  of 
Teetzel,  J.,  ih.,  requiring  the  company  (incorporated  under  the  Domin- 
ion Companies  Act)  to  allow  a transfer  of  paid-up  shares  to  which  the 
directors,  acting  under  a by-law  of  the  company,  had  refused  to  assent, 
was  affirmed  on  appeal,  the  by-law  being  held,  beyond  the  powers  of  the 
■company;  Meredith  and  Magee,  JJ.A.,  dissenting. 

Sections  45  and  80  of  the  Act  considered. 

Appeal  by  the  company  from  the  order  of  a Divisional  Court 
affirming  the  order  of  Teetzel,  J.,  requiring  the  company  to 
allow  a transfer  to  J.  S.  Good  of  five  fully  paid-up  shares  of  the 
capital  stock  of  the  company. 

The  opinions  of  Teetzel,  J.,  of  Maclaren,  J.A.,  delivering 
the  judgment  of  the  Divisional  Court,  and  of  Moss,  C.J.O., 
granting  leave  to  appeal  to  the  Court  of  Appeal,  are  reported 
in  21  O.L.R.  153. 


December  1,  1910.  The  appeal  was  heard  by  Moss,  C.J.O., 
Garrow,  Meredith,  and  Magee,  JJ.A.,  and  Sutherland,  J. 

E,  E.  A.  DitVernet,  K.C.,  and  A.  H.  F.  Lefroy,  K.C.,  for  the 
appellants.  The  by-law  in  question,  providing  that  shareholders 
may  transfer  their  shares  with  the  consent  of  the  Board  of  Dir- 
ectors, but  not  otherwise,  is  a good,  valid,  and  legal  by-law. 
The  company  was  incorporated  under  the  Dominion  Companies 
Act,  R.S.C.  1886,  ch.  119,  now  R.S.C.  1906,  ch.  79.  Section  25 
of  the  former  Act,  being  sec.  45  of  the  latter,  and  applicable  to 
this  company^  expressly  gives  power  to  a company  to  pass  a re- 
strictive by-law  of  the  character  in  question.  We  refer  to  Bar- 
nard V.  Duplessis  Independent  Shoe  Machinery  Co.  (1907), 
Q.R.  31  S.C.  362;  Barnard  v.  Desautels  (1909),  Q.R.  19  K.B. 
114;  New  England  Trust  Co.  v.  Abbott  (1894),  162  Mass.  148, 
at  p.  152;  Mojfatt  v.  Farquhar  (1878),  7 Ch.  D.  591,  at  p.  605; 
10  Cyc.  579;  Ireland  v.  Globe  Milling  Co.  (1898),  21  R.I.  9;  In 
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re  Klaus  (1886),  67  Wis.  401,  at  p.  404;  Cole  v.  Ryan  (1868), 
52  Barb.  (N.Y.)  168;  Tipton  v.  Hutchison  (1899),  Q.R.  8 Q.B. 
505,  at  p.  508.  The  by-law  in  question  is  simply  a condition  re- 
stricting the  transferability  of  shares,  not  absolutely  prohibiting 
such  transfer,  but  making  it  conditional  on  the  consent  of  the 
directors  being  obtained  to  it.  Apart  from  this,  sec.  80  of  the 
Companies  Act,  in  itself,  gives  power  to  regulate  the  transfer 
of  stock,  by  requiring  the  consent  of  the  directors  to  a transfer. 
In  re  Macdonald  and  Mail  Printing  Co.  (1876),  6 P.R.  309,  is 
a direct  authority  in  our  own  Courts  upon  the  validity  of  such 
a by-law.  Private  companies  in  this  Province,  as  well  as  in 
England,  adopt  such  by-laws.  See  Warde’s  Shareholders  and 
Directors’  Manual,  7th  ed.,  p.  472,  clause  24;  Bindley ’s  Law  of 
Companies,  6th  ed.,  pp.  646,  647 ; In  re  Gresham  Life  Assurance 
Society  (1872),  L.R.  8 Ch.  446;  Palmer’s  Company  Law,  6th 
ed.  (1909),  p.  127.  A by-law  like  that  in  question  has  always 
been  held  valid  by  the  English  Courts,  whether  included  in  deeds 
of  settlement  or  in  articles  of  association:  Borland’s  Trustee  v. 
Steel  Brothers  ck  Co.  Limited,  [1901]  1 Ch.  279;  In  re  Coalport 
China  Co.,  [1895]  2 Ch.  404.  Such  a by-law  is  valid  at  common 
law,  and  is  not  such  a fettering  of  the  alienation  of  property  as 
the  common  law  condemns.  It  is  misleading  to  speak  of  the 
ownership  of  a share  in  a company  as  if  it  were  absolute.  The 
English  decisions  recognise  the  legal  validity  of  such  a restriction 
on  the  transferability  of  shares,  even  without  any  express  statu- 
tory power  of  passing  such:  see  Machen’s  Modern  Law  of  Cor- 
porations (Boston,  1908),  vol.  1,  secs.  707,  708,  709.  The  case  of 
In  re  Imperial  Starch  Co.  (1905),  10  O.L.R.  22,  is  distinguish- 
able, in  that  in  that  case  the  by-law  authorising  the  directors 
to  refuse  transfers  was  not  passed  until  after  the  purchase  and 
transfer  of  the  shares  in  question.  No  doubt,  these  shares  are 
personal  estate:  Witherhy  v.  Rackham  (1891),  60  L.J.  Ch. 
N.S.  511.  But  to  say  that  they  are  personal  estate  does  not 
necessarily  imply  that  they  are  alienable  : Butler  v.  Butler  (1884), 
28  Ch.  D.  66;  Barrett  v.  King  (1902),  181  Mass.  476,  at  p.  479. 

Strachan  Johnston,  K.C.,'  and  W.  M.  Cram,  for  the  respon- 
dent. That  the  by-law  in  question  is  idtra  vires  is  demonstrated, 
we  submit,  by  a consideration  of  secs.  45,  64,  65,  66,  67,  and  80 
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of  R.S.'C.  1906,  ch.  79.  Section  45  expressly  makes  the  stock 

of  the  company  personal  estate.  Being  so,  it  must  carry  with 

it  the  essential  qualities  of  such  property,  one  of  which  is  its 

alienability.  In  no  section  of  the  Act  is  power  given  to  refuse 

^ Jacob  Y.  to  transfer  fully  paid-up  shares,  and,  in  the  absence  of  any  statu- 
Shantz  Son  . . 

& Co.  tory  provision  thereto  enabling  it,  a company  incorporated  under 
Limited.  possessed  of  no  such  power:  Palmer  on  Company  Law, 

7th  ed.,  p.  126;  In  re  Smith  Knight  & Co.,  Weston’s  Case  (1868), 
L.R.  4 Ch.  20,  at  pp.  27  and  30 ; In  re  National  Provincial  Marine 
Insurance  Co.,  Gilbert’s  Case  (1870),  L.R.  5 Ch.  559,  at  p.  565; 
Machen’s  Modern  Law  of  Corporations  (1908),  vol.  1,  sec.  706, 
and  the  cases  there  referred  to;  In  re  McKain  and  Canadian 
Birkbeck  Investment  and  Savings  Co.  (1904),  7 O.L.R.  241; 
In  re  Panton  and  Cramp  Steel  Co.  (1904),  9 O.L.R.  3;  In 
re  Imperial  Starch  Co.,  10  O.L.R.  22,  at  p.  25.  The  Quebec 
cases  cited  in  favour  of  the  appellants  do  not  assist  them.  In 
Barnard  v.  Duplessis  Independent  Shoe  Machinery  Co.  there 
ivas  no  by-law.  The  question  in  the  other  case,  Upton  v.  Hutchi- 
son, was  entirely  different.  The  shares  in  that  case  were  not 
shares  hi  a company  incorporated  under  the  Act,  but  shares  in 
a iiuilding  society.  The  only  general  power  given  by  the  Act 
tu  an  incorporated  company  to  control  the  transfer  of  stock  is 
the  power  to  regulate  found  in  sec.  80.  This  in  no  way  em- 
powers the  directors  to  pass  by-laws  which  have  the  effect  of  pro- 
hibiting the  transfer  of  fully  paid-up  shares.  The  power  to  regu- 
late does  not  include  the  power  to  prohibit : City  of  Toronto  v. 
Virgo,  [1896]  A.C.  88.  The  law  in  this  country  governing 
incorporated  companies  is  not  the  same  as  in  England.  The 
articles  of  association  of  an  English  company  are  not  the  same 
as  the  by-laws  of  a Canadian  company.  The  former  are  recorded ; 
and,  therefore,  all  who  deal  with  the  corporation  must,  at  their 
peril,  take  notice  of  them. 

DuVernet,  in  reply.  Section  89  of  the  Act  gives  power  to 
inspect  the  by-laws  of  a company  incorporated  under  that  Act. 

April  1,  1911.  Moss,  C.J.O. : — The  appeal  in  this  matter  is 
limited  to  the  one  general  question,  viz.,  the  power  of  the  ap- 
pellants, a company  incorporated  under  the  Dominion  Corn- 
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panies  Act,  R.S.C.  1886,  ch.  119,  to  restrict  the  transfer  of  fully 
paid-up  shares  in  the  company,  as  enacted  in  their  by-law  No. 
2,  clause  17.  In  other  words,  whether,  by  virtue  of  their  statu- 
tory powers,  they  may  pass  and  enforce  such  a by-law. 

We  are  not  concerned  with  any  question  of  the  respondent 
being  bound  by  any  special  agreement  or  by  the  circumstances 
under  which  the  by-law  was  passed  and  confirmed  by  the  share- 
holders. The  special  leave  to  appeal  excludes  all  but  the  sole 
question  stated  in  the  order,  and  was  only  granted  as  to  it  be- 
cause of  its  general  importance  and  the  alleged  conflict  of  deci- 
sion with  regard  to  it. 

The  Companies  Act,  under  which  the  company  was  incorpora- 
ted, was  afterwards  re-enacted  by  2 Edw.  VII.  ch.  15,  which  in 
turn  became  ch.  79  of  R.S.C.  1906 ; but  the  various  sections  bear- 
ing upon  the  point  in  question  here  were  left  unchanged  in 
substance,  the  chief  change  being  in  the  numbering.  For  con- 
venience, therefore,  the  provisions  of  R.'S.C.  1906,  ch.  79,  will 
be  referred  to,  instead  of  those  of  the  earlier  Act. 

All  companies  obtaining  incorporation  under  these  Acts 
must,  in  general,  govern  themselves  in  accordance  with  the  statu- 
tory provisions.  All  are  alike  subject  to  and  controlled  by  these 
provisions.  There  are  no  distinctions  dependent  on  the  num- 
ber or  character  of  shareholders.  Whether  a company  is  in- 
tended to  be  one  with  shares  for  which  all  the  world  is  invited 
to  subscribe,  or  is  intended  to  a ‘‘one  man”  company,  it  must 
find  its  powers  within  the  four  courners  of  the  Act  and  the  letters 
of  incorporation.  The  letters  of  incorporation  of  the  appellant 
company  contain  no  special  provisions.  They  constitute  the  peti- 
tioners and  all  others  who  may  become  shareholders  in  the 
company,  a body  corporate  and  politic  with  all  the  rights  and 
powers  given  by  the  Act — no  other  rights  or  powers  are  expressly 
given. 

What,  then,  are  the  powers  given  by  .the  Act  with  regard 
to  the  transfer  of  shares  ? Do  they  carry  the  right  to  the  directors 
or  shareholders  to  prevent  holders  of  fully  paid-up  shares  of  the 
capital  stock,  who  are  not  indebted  to  the  company,  transferring 
their  shares  except  with  the  consent  of  the  Board  of  Directors, 
and  to  refuse  to  allow  any  person  to  hold  or  own  stock  in  the 
company  without  the  consent  of  the  Board? 


C.  A. 

1911 

Re 

Good 

AND 

Jacob  Y. 
Shantz  Son 
& Co. 
Limited. 

Moss,  C.J.O. 


548 


ONTARIO  LAW  REPORTS. 


[vOL. 


C.  A. 

1911 

Re 

Good 

AND 

Jacob  Y. 
Shantz  Son 
& Co. 
Limited. 

Moss,  C.J.O. 


The  cases  of  transfers  of  unpaid  shares,  shares  on  which  calls 
are  in  arrear,  and  shares  the  holders  of  which  are  indebted  to 
the  company,  are  expressly  dealt  with  by  the  Act,  secs.  65,  66, 
and  67.  In  these  instances  the  consent  of  the  directors  is  neces- 
sary to  render  a transfer  valid. 

To  fetter  alienation  of  shares  fully  paid-up  and  held  by  one 
not  indebted  to  the  company  is,  it  is  almost  unnecessary  to  say, 
a serious  innovation  upon  the  ordinary  right  of  the  holder  of  per- 
sonal property — which  these  shares  are  declared  to  be — to  sell 
and  transfer  it  freely  to  any  one  who  desires  to  become  the 
purchaser. 

In  a matter  of  such  grave  consequence  to  the 'holders  of 
shares,  hampering,  as  it  would,  their  dealings  with  them,  and 
very  materially  affecting  their  market  value,  it  is  not  surpris- 
ing to  find  that  throughout  the  Act  Parliament  has  not  deemed  it 
proper — as  it  has  in  the  other  cases — to  confer,  in  unmistakable 
terms,  the  right  to  impose  any  such  clog.  And  it  is  difficult  to 
understand  why,  if  there  had  been  an  intention  to  do  so,  it  was 
not  as  clearly  expressed  as  in  the  other  cases. 

The  appellants  rely  upon  sec.  45  as  supplying  the  power,  but 
it  must  be  read  in  connection  with  the  group  of  sections  under 
the  heading  of  “Transfer  of  Shares,”  in  which  are  set  forth 
the  conditions  and  restrictions  prescribed  by  that  part  of  the 
Act  and  secs.  80  and  81  as  to  powers  of  directors. 

In  order  to  ascertain  what  conditions  or  restrictions  may  be 
prescribed  by  by-law,  reference  must  be  had  to  sec.  80  {a). 
So  far  as  stock  is  concerned,  the  power  conferred  is  from  time  to 
time  to  make  by-laws  not  contrary  to  law  or  to  the  letters  patent 
of  the  company,  or  to  that  part  of  the  Act,  as  to  the  following 
matters:  “the  regulating , of  the  allotment  of  stock,  the  making 
of  calls  thereon,  the  payment  thereof,  the  issue  and  registration 
of  certificates  of  stock,  the  forfeiture  of  stock  for  non-payment, 
the  disposal  of  forfeited  stock  and  of  the  proceeds  thereof,  and 
the  transfer  of  stock.” 

Nothing  in  these  matters  indicates  the  assertion  of  a power  to 
prevent  the  transfer  except  by  consent  of  the  directors  in  any 
case  in  which  the  Act  has  not  expressly  authorised  it.  Forms  of 
transfers  and  certificates  and  records  of  transfers  there  must  be. 
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in  order  to  ensure  accuracy  and  ease  in  tracing  the  title  of  shares 
transferred  from  time  to  time;  and  such  necessary  conditions 
and  restrictions  as  the  attainment  of  that  object  calls  for  are 
reasonable  and  fair.  In  these  ways  the  by-laws  may  regulate 
the  transfer  of  stock  wdthout  at  all  interfering  with  or  hampering 
its  ready  saleability.  These  are  provisions  which  regulate,  in  the 
true  sense  of  the  word,  the  transfer  of  stock ; and  the  power  given 
by  the  Act  extends  no  further.  When  secs.  45  and  80  are  read 
together,  it  seems  plain  that  the  by-laws  of  the  company  spoken 
of  in  sec.  45  mean  those  relating  to  transfer  of  stock  which  sec. 
85  authorises,  and  these  are  limited  to  regulation. 

Little,  if  any,  assistance  is  to  be  derived  from  previous  deci- 
sions either  in  the  Courts  of  this  Province  or  elsewhere.  In 
every  case  the  general  rule  is  conceded.  Primd  facie  the  share- 
holder has  a free  right  to  transfer  to  whom  he  will.  And,  where 
it  is  sought  to  introduce  a different  rule,  the  inquiry  must  relate 
back  to  the  source  of  authority  to  make  and  enforce  it.  In  Eng- 
land it  is  commonly  settled  by  the  terms  of  the  articles  of  the 
company,  by  which  the  shareholders  may  and  frequently  do  bind 
themselves  to  many  special  conditions  and  restrictions.  In  the 
cases  in  which  the  question  has  come  before  the  Courts  of  this 
country,  it  has  been  discussed  with  reference  to  the  Act  in  force 
at  the  time.  And,  as  I mentioned  in  the  reasons  for  giving 
leave  to  appeal  this  case,  the  decision  of  the  Divisional  Court 
may  be  said  to  be  the  first  determination  of  the  precise  question. 

For  the  reasons  given  by  the  Divisional  Court,  as  well  as  those 
here  stated,  I am  of  opinion  that  the  decision  is  right,  and 
that  this  appeal  should  be  dismissed. 
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G ARROW,  J.A. : — The  plaintiffs  were  incorporated  in  January, 
1895,  under  the  Dominion  Companies  Act,  R.'S.C.  1886,  ch.  119. 
The  by-law  in  question,  containing  twenty  clauses,  was  passed 
in  the  following  March.  The  clause  in  question  is  in  the  language 
following : — 

‘‘XVII.  That  shareholders  may,  with  the  consent  of  the 
Board,  but  not  otherwise,  transfer  their  shares,  and  such  trans- 
fers shall  be  recorded  in  a book  provided  for  that  purpose,  and 
signed  by  him  or  her  and  the  transferee,  duly  witnessed.  But 
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no  person  shall  be  allowed  to  hold  or  own  stock  in  the  company 
without  the  consent  of  the  Board,  and  all  transfers  of  stock  must 
first  be  approved  by  the  majority  of  directors  before  such  trans- 
fer is  entered.” 

The  Dominion  Companies  Act  of  1896  does  not  materially 
differ,  so  far  as  this  case  is  concerned,  from  the  Companies  Act, 
R.S.C.  1906,  ch.  79,  to  which,  for  convenience,  I shall  refer. 

The  power  to  pass  the  by-law  in  question  is  derived  from  sec. 
80,  to  which,  in  my  opinion,  sec.  45,  on  which  counsel  for  the 
appellants  so  much  relied,  adds  nothing  to  the  authority  of  the 
directors — the  ‘‘by-laws  of  the  company,”  therein  referred  to, 
being  obviously  those  authorised  to  be  passed  under  sec.  80. 
That  section  provides  that  the  directors  may  administer  the  af- 
fairs of  the  company  in  all  things,  and  make  or  cause  to  be  made 
for  the  company  any  description  of  contract  which  the  company 
may  lawfully  enter  into,  and  may  from  time  to  time  make  by- 
laws not  contrary  to  law,  or  to  the  latters  patent,  or  to  the  stat- 
ute, in  the  following  matters:  {a)  the  regulating  of  the  allotment 
of  stock,  the  making  of  calls  thereon,  the  payment  thereof,  the 
issue  and  registration  of  certificates  of  stock,  the  forfeiture  of 
stock  for  non-payment,  the  disposal  of  forfeited  stock  and  of 
the  proceeds  thereof,  and  the  transfer  of  stock.  Then  follows  a 
further  enumeration  of  the  powers  of  the  directors,  under  a series 
of  letters  running  down  to  {g). 

“Regulating”  is  the  only  word  used  in  the  clause  which  I 
have  quoted  from  sec.  80  to  define  the  directors’  powers,  and  ap- 
plies equally  to  all  the  various  subject-matters  therein  enumera- 
ted. All  are  in  respect  to  the  directors’  controlling  power  over 
them,  on  exactly  the  same  footing.  They  may  “regulate”  allot- 
ments, calls,  the  issue  of  certificates  of  stock,  forfeitures  for  non- 
payment, and  transfers  of  stock. 

It  seems  to  be  almost  if  not  quite  conceded  that  the  by-law  in 
question  is  something  more  than  a mere  regulation,  was  indeed 
intended  as  a restriction  upon  the  power  to  transfer — a restric- 
tion which  by  their  arguments  the  learned  counsel  for  the  ap- 
pellants endeavoured  to  justify. 

The  power  of  prohibition  or  of  restriction,  total  or  partial, 
may  of  course  include  what  would  pass  as  regulating,  as  the 
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greater  includes  the  less;  but  the  converse  is  not  the  case.  The 
power  to  regulate,  if  that  is  the  only  power  conferred  upon  the 
directors — as,  in  my  opinion,  it  clearly  is — must  be  exercised 
not  to  prohibit  or  restrict,  but  so  as  to  make  it  possible  ultimately 
to  accomplish  the  doing  of  the  thing  which  is  the  subject  of  re- 
gulation. 

I quite  approve  of  the  language  of  MacMahon,  J.,  in  In  re  Im- 
perial Starch  Co.,  10  O.L.R.  22,  at  p.  25,  which,  although  decided 
under  a different  statute,  was  upon  practically  identical  langu- 
age. That  learned  Judge  was  of  the  opinion  that  ‘"regulation” 
was  concerned  simply  with  how,  and  in  what  manner,  and  with 
what  formalities,  the  transfer  should  be  made.  In  other  words, 
it  is  concerned  with  forms,  and  contains  absolutely  no  element 
of  the  nature  of  restriction  for  its  own  sake. 
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The  ])y-law  makes  no  provision  of  any  kind  for  what  may  be 
called  the  formality  of  transfers.  That  was  clearly  not  its  ob- 
ject. Its  object,  it  is  clear,  was  to  prevent,  or  at  least  to  control, 
transfers  which  under  it  would  all  have  to  be  passed  upon  indi- 
vidually by  the  Board,  which  might  by  a majority  admit  mem- 
bers of  the  house  of  Shantz,  while  excluding  those  of  the  house 
of  Good,  although  each,  as  a holder  of  fully  paid  shares,  owing 
nothing  to  the  company,  was  equally  entitled.  For  this  I can 
find  no  warrant  either  in  or  out  of  the  statute. 

In  England  there  are  statutory  provisions  respecting  the 
organisation  of  what  are  known  as  public  companies  and  private 
companies.  In  the  case  of  the  latter  the  shares,  or  rather  the 
interest,  for  there  are  no  shares,  are  not  transferable.  And  in  the 
case  of  the  former,  restrictions  may  be  created  through  the 
medium  of  what  are  called  the  articles  of  association,  which,  when 
duly  executed,  become  part  of  the  fundamental  law  of  the  com- 
pany, which  is  very  different  from  a by-law  which  may  be  passed 
from  time  to  time  by  such  movable  bodies  as  boards  of  directors 
elected  annually.  We  have  no  similar  legislation  in  this  country. 
Where  the  Canadian  statute  intends  restriction,  it  expressly  pro- 
vides for  it,  as  in  secs.  64  to  68,  under  the  heading  “transfer 
of  shares,”  and  where  it  only  means  regulation,  it  says  so,  as  in 
sec.  80.  The  general  rule  common  to  both  countries  is,  in  the 
absence  of  express  restrictions,  freedom  of  transfer,  recognised  in 
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our  case,  if  by  nothing  else,  by  the  exceptions  mentioned  in  the 
sections  to  which  I last  referred.  The  Execution  Act  (Ontario), 
9 Edw.  VII.  ch.  47,  sec.  10,  enables  shares  to  be  seized  and  sold. 
Section  64  of  the  Dominion  Act  apparently  recognises  the  right 
of  the  personal  representatives  of  a deceased  shareholder  to 
transfer;  and  sec.  90  commands  that  a book  in  which  to  enter 
transfers  shall  be  kept.  But  perhaps  the  strongest  recognition 
of  the  general  rule  is  to  be  found  in  the  circumstance  that  the 
statute  nowhere,  from  beginning  to  end,  expressly  confers  the 
right  to  transfer.  It  is  careful  to  provide  for  the  exceptions, 
but  the  rule  itself  is,  quite  properly,  taken  for  granted.  And, 
considering  the  large  and  increasing  sums  which  are  now  con- 
stantly being  invested  both  by  Canadians  and  by  others  in  enter- 
prises in  this  country,  organised  as  joint  stock  companies,  any 
other  rule  would  be  so  disastrous  as  to  be  intolerable.  Who  would 
invest  in  shares  the  value  of  which  might  be  at  any  time  impaired 
or  even  practically  destroyed  by  a by-law  passed  from  ‘‘time  to 
time”  in  the  language  of  sec.  80,  by  a majority  of  a Board  of 
Directors,  interfering  with  or  restricting  their  negotiability  after 
the  manner  of  other  property? 

As  to  the  rule  in  England,  I refer  without  quoting  to  such 
works  of  authority  as  Bindley  on  Company  Law,  6th  ed.,  pp. 
645,  646 ; Laws  of  England  by  Lord  Halsbury,  vol.  5,  p.  186. 

But  the  by-law  in  question  would  be  equally  indefensible 
if  something  in  the  nature  of  a general  power  of  restriction 
could  be  pointed  out. 

It  is  a general  principle  of  legislation,  at  which  superior 
legislatures  aim,  and  by  which  inferior  bodies  clothed  with  legis- 
lative powers,  such  as  boards  of  directors,  municipal  councils, 
etc.,  are  bound,  that  all  laws  shall  be  definite  in  form  and  equal 
and  uniform  in  operation,  in  order  that  the  subject  may  not 
fall  into  legislative  traps  or  be  made  the  victim  of  caprice  or  of 
favouritism — in  other  words,  he  must  be  able  to  look  with  reason- 
able effect  before  he  leaps:  see  Jonas  v.  Gilbert  (1881),  5 S.C.R. 
356;  Regina  v.  Flory  (1889),  17  O.R.  715. 

No  one  can  say  that  the  by-lav/  in  question  comes  within 
measurable  distance  of  this  standard.  It  is  unequal,  and  inten- 
tionally SO;  it  may  be  for  a purpose  not  improper  in  itself,  but 
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which  is,  I think,  entirely  out  of  harmony  with  the  whole  scheme 
under  which  joint  stock  companies  in  this  country  are  organised. 

If  I have  not  referred  to  the  numerous  cases  to  which  upon 
the  argument  we  were  referred,  it  is  not  because  I have  not  read 
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and  carefully  considered  them.  I recognise  that  the  point  shantz  Son 

involved  is  one  of  great  commercial  importance — and  believe  ^ ^ 
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that,  while  keeping  my  mind  chiefly  fixed  upon  the  statutory 
provisions  themselves,  I have  not  omitted  to  seek  light  from  all 
other  available  sources.  There  is,  however,  one  case  in  our  own 
Courts,  apparently  in  the  appellants’  favour,  to  which,  as  I do 
not  agree  with  it,  I should  make  some  reference.  I refer  to  In 
re  Macdonald  and  Mail  Printing  Co.,  6 P.R.  309.  That  was  a 
decision  by  Hagarty,  C.J.,  who  declined  to  follow  an  earlier 
decision  by  Richards,  C.J.,  in  the  same  volume,  of  In  re  Smith  v. 

Canada  Car  Co.  (1873),  6 P.R.  107,  apparently  on  the  ground  that 
in  the  latter  the  case  of  In  re  Gresham  Life  Assurance  Society, 

L.R.8  Ch.  446,  had  not  been  cited.  Hagarty,  C. J.,  did  not  refer  to 
or  discuss  the  statutory  provisions  which  were  then  in  force,  and 
which,  as  will  be  seen  from  the  judgment  of  Richards,  C.J.,  in 
the  other  case,  did  not  essentially  differ  from  those  now  in  force, 
and  it  must,  I think,  be  inferred,  proceeded  entirely  upon  the 
English  case.  But  an  examination  of  that  case  only  shews  what 
I have  earlier  in  my  judgment  pointed  out,  namely,  the  difference 
between  the  English  law  and  ours,  in  that  there  a stipulation  in- 
terfering with  the  free  right  of  transfer  may  be  lawfully  made, 
and,  if  made,  is  binding  upon  the  shareholders.  In  the  Gresham 
case  the  deed  of  settlement,  as  it  is  called,  the  prototype  of  the 
more  modern  articles  of  association,  expressly  provided  for  a 
limited  right  of  transfer,  namely,  (1)  to  a person  already  a 
shareholder,  or  (2)  to  a person  who  shall  be  approved  of  as  a 
shareholder  by  the  Board  of  Directors.  And  it  was  held,  and 
properly  held,  that,  when  the  sale  was  not  to  a shareholder,  but 
to  a stranger,  the  approval  of  the  Board  was  made  by  the  deed  a 
condition  precedent  to  the  stranger  being  entitled  to  become  a 
shareholder. 

For  this  reason,  I decidedly  prefer  the  judgment  of  Richards, 

C.J.,  in  the  earlier  case,  in  which  the  statute  itself  is  really  dis- 
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cussed,  and  a deliberate  conclusion  in  agreement  with  that  of  the 
Divisional  Court  in  this  case  reached. 

For  these  reasons,  as  well  as  for  the  reasons  which  appear  in 
the  judgment  of  my  brother  Maclaren  in  the  Divisional  Court, 
with  which  I entirely  agree,  and  to  which  I am  afraid  I have 
usefully  added  but  little,  I am  of  opinion  that  the  appeal  fails 
and  should  be  dismissed. 

Sutherland,  J.  : — I agree. 

Meredith,  J.A.  (dissenting)  : — Upon  the  main  point  involved 
in  this  appeal,  it  is  especially  necessary  to  start  from  the  right  pre- 
mises, if  we  are  to  reach,  without  great  difficulty,  a right  conclu- 
sion; and  I cannot  choose  but  think  that  the  respondent’s  con- 
tentions are  based  upon  a false  start  in  two  quite  material  respects. 
In  the  first  place,  it  seems  to  me  to  be  quite  fallacious  to  assume 
that  the  ownership  of  stock  in  an  incorporated  company  is,  in 
all  things,  the  same  as  the  ownership  of  pigs,  sheep,  or  corn;  it 
seems  to  me  to  be  important  to  remember  that  such  a company, 
and  the  rights  of  its  shareholders,  are  of  the  house  and  lineage 
of  a partnership,  and  of  the  rights  of  its  partners;  to  remember 
that  a share  in  such  a company  carries  with  it  not  only  the  certi- 
ficate, which  is  evidence  of  it,  and  a right  to  dividends,  but  also 
a joint  interest,  with  all  other  shareholders,  in  the  whole  con- 
cern, with  a voice  in  its  control  and  management;  it  is  very 
different  from  the  case  of  the  pig,  the  sheep,  or  the  corn,  in 
which  an  absolute  ownership,  and  sole  control,  go  with  the 
sale  of  the  carcass  or  article.  In  the  second  place,  it  seems  to 
me  to  be  equally  fallacious  to  assume  that  the  provisions  of  the 
Act  declaring  that  the  stock  of  a company  ‘‘shall  be  personal 
estate”  were  meant  to  give  to  it  all  the  attributes  of  goods 
and  chattels;  their  purpose  was  to  distinguish  between  real  and 
personal  property,  and  to  give  to  the  stock  of  all  companies, 
incorporated  under  the  Act,  the  character  of  personal  estate, 
whether  the  property  of  the  company — and  so  of  the  share- 
holders— happened  to  be  real  or  personal,  adopting  the  rule  in 
equity  in  regard  to  the  share  of  a partner  in  a partnership. 
Then  it  is  important  to  bear  in  mind  that  practically  all  com- 


C.  A. 
1911 

Re 

Good 

AND 

Jacob  Y. 
Shantz  Son 
&Co. 
Limited. 


Garrow,  J.A. 


XXIII.] 


ONTARIO  LAW  REPORTS. 


555 


panies  created  in  this  country  must  be  created  under  the  pro- 
visions of  the  enactment  in  question  or  under  similar  provincial 
enactments,  which  were  intended  to  do  away  with  the  need  for 
any  incorporation  under  a special  Act  in  practically  all  cases, 
a proceeding  the  expense  and  delay  of  which  would  make  it  pro- 
hibitive in  most  of  the  innumerable  present-day  incorporations. 
So  that  the  result  would  be,  if  the  judgment  in  appeal  is  right, 
that  there  is  no  means  of  putting  any  sort  of  restriction  upon  the 
ownership  of  stock  in  any  company : a thing  which,  I cannot  but 
think,  would  be  intolerable  in  business,  and  which,  I am  quite 
sure,  has  never  been  generally  thought  to  be  the  law  here. 

There  are,  of  course,  many  companies  in  which  it  may  be  a 
matter  of  indifference  who  may  be  shareholders  so  long  as  the 
shares  are  paid  up  as  payment  is  called  for;  the  money,  not  the 
men,  is  the  consideration;  and  that  Parliament  seems  to  me  to 
have  recognised,  making  no  provision  such  as  that  in  question 
in  some  other  enactments,  as,  for  instance,  the  Bank  Act:  see 
see.  36. 

But,  on  the  other  hand,  there  are  many  companies  in  which 
the  power  to  exclude  is  of  vital  importance ; for  instance,  a com- 
pany incorporated  to  carry  on  a business  operated  under  a 
secret  process;  many  other  instances  must  occur,  to  any  one 
familiar  with  business  affairs,  in  which  it  would  be  fatal  to  the 
company  if  there  were  no  power  of  restriction  in  regard  to  share- 
holders. 

Again,  it  would  be  extraordinary  if  there  were  no  power  to 
exclude  one,  for  instance,  whose  avowed  purpose  in  becoming  a 
shareholder  is  to  wreck  the  concern,  or  to  close  its  doors  in  order 
to  effect  a monopoly,  in  some  other  concern,  of  the  business 
carried  on  by  the  company. 

Such  power  of  restriction  exists  under  the  laws  of  England, 
and,  I venture  to  say,  is  considered  there  to  be  essential  in  the 
interests  of  business.  Our  laws  are  largely,  if  not  almost  en- 
tirely, taken  from  the  laws  of  England;  and  it  would  be  an 
extraordinary  thing  if  Parliament  meant  to  reverse  here  the  rule 
which  prevails  there;  and  a still  more  extraordinary  thing  that, 
if  there  had  been  any  such  intention,  it  is  not  expressed  in  the 
plainest  of  language. 
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Then,  coming  directly  to  the  enactment  itself,  we  find  langu- 
age which,  to  me,  seems  clearly  to  indicate,  and  declare,  an  in- 
tention the  very  opposite  of  departure  from  the  English  rule; 
an  unambiguous  declaration  of  intention  to  adopt,  rather  than 
reject,  the  general  principle  of  the  law  in  England  upon  this 
subject.  Section  45  of  the  Act  provides  that  “the  stock  of  the 
company  . . . shall  be  transferable,  in  such  manner  and  sub- 
ject to  all  such  conditions  and  restrictions  as  are  prescribed 
. . . by  the  by-laws  of  the  company.”  I cannot  but  think 

that  the  judgment  in  appeal  is  in  the  teeth  of  these  plain  words. 
How  are  they  to  be  got  over?  No  attempt  was  made  in  the 
judgment  in  the  first  instance,  or  in  the  judgment  of  the 
Divisional  Court;  and  they  are  not  to  be  eliminated  by  ignoring 
them. 

Because  sec.  80  of  the  same  enactment  provides  that  “the 
directors  of  the  company  may  . . . make  by-laws  . . . 

for  the  regulating  of  the  allotment  of  stock,  the  making  of  calls 
thereon,  . . . and  the  transfer  of  stock,”  is  assuredly  no 

reason  for  repealing  in  effect  the  provisions  of  sec.  45,  conferring 
power  upon  the  company  to  restrict  and  condition  the  transfer 
of  stock.  The  by-laws  of  the  directors  remain  in  force,  without 
any  assent  of  the  shareholders,  until  the  next  annual  meeting 
of  the  company  after  such  by-laws  are  passed : sec.  81.  So  that 
it  looks  to  me  as  if  Parliament  had  adopted,  as  nearly  as  possible, 
the  English  practice  by  which  the  company — that  is,  the  share- 
holders— may  make  reasonable  restrictions  upon  the  transfer  of 
stock. 

I can  find  no  justification  for  ignoring  sec.  45 ; nor  for  at- 
tempting to  create  any  repugnancy  between  it  and  sec.  80,  con- 
trary to  the  first  principles  of  the  interpretation  of  statutes:  if 
they  had  to  be  read  together,  then  the  provisions  of  sec.  45 
should  enlarge  those  of  sec.  80,  rather  than  that  the  power  con- 
ferred by  sec.  80  upon  the  subordinate  body  should  wipe  out 
the  power  conferred  by  sec.  45  on  the  dominant  body. 

I feel  bound  to  say  that,  looking  at  both  provisions  of  the 
enactment,  the  case  seems  to  me  to  be  a plain  one  for  reversing 
the  judgment  in  appeal,  by  virtue  of  sec.  45,  which,  so  far  as 
their  reasons  shew,  was  not  fully  considered  in  the  first  instance, 
or  in  the  Divisional  Court. 
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And,  I feel  bound  to  add,  that,  if  sec.  80  were  the  only  one 
dealing  with  the  subject,  I should  perhaps  have  no  great  diffi- 
culty in  reaching  a like  conclusion. 

The  word  ‘‘regulating,”  employed  in  sec.  80,  was  used  in  a 
very  comprehensive  sense,  as  the  context  plainly  shews:  “regula- 
ting” the  allotment  of  stock  cannot  mean  merely  providing  bookr 
keeping  and  the  like  methods;  it  includes  the  actual  allotment 
of  the  stock  with  restrictive  power : see  secs.  46  and  53  : “ regula- 
ting” the  making  of  calls  on  the  stock  must  include  making  the 
calls  and  everything  in  connection  with  them;  “regulating”  the 
forfeiture  of  stock  must  include  making  and  declaring  the  for- 
feiture; “regulating”  the  disposal  of  forfeited  stock  must  in- 
clude the  disposal  of  it;  and  “regulating”  the  transfer  of  stock 
can  hardly  be  limited  to  bookkeeping  methods  and  the  like. 
“Regulating,”  throughout  this  section,  would,  in  the  absence  of 
sec.  45,  I am  inclined  to  think,  mean  the  general  power  of  con- 
trol of  the  subjects  which  it  covered;  but  subject  to  the  general 
rule  of  the  law  that  all  such  by-laws  must  be  reasonable. 

I can  find  nothing  in  secs.  64  to  67  in  any  way  inconsistent 
with  the  views  I have  expressed.  Because  Parliament  has  made 
some  provisions  respecting  the  transfers  of  shares,  some  of  which 
are  to  prevail  whether  by-laws  are  or  are  not  passed,  and  some  of 
which  give  some  particular  power  to  the  directors,  if  they  choose 
to  avail  themselves  of  it,  without  a by-law,  it  cannot  reasonably 
be  said  to  be  a curtailment  of  the  power  conferred  upon  them 
to  pass  by-laws. 

As  the  Chief  Justice  of  this  Court  has  pointed  out,  in  giving 
leave  to  bring  this  appeal,  there  is  no  case,  in  any  of  our  Courts, 
which  supports  the  judgment  in  appeal ; the  case  of  In  re  Smith 
V.  Canada  Car  Co.,  6 P.R.  107,  was  decided  on  the  ground  that 
the  company  had  no  power  to  refuse  to  transfer  stock  without 
assigning  a sufficient  reason.  On  the  other  hand,  the  case  of 
In  re  Macdonald  and  Mail  Printing  Co.,  6 P.R.  309,  is  one  in 
which  the  very  point  was  decided,  thirty-five  years  ago,  the 
other  way;  and,  unless  I am  much  mistaken,  the  practice  has 
since  been  in  accord  with  that  judgment,  as  I believe  have  been 
the  judgments  of  the  Courts  of  the  Province  of  Quebec  under  the 


C.A. 

1911 

Re 

Good 

AND 

Jacob  Y. 
Shantz  Son 
& Co. 
Limited. 

Meredith,  J.A. 


558 


ONTARIO  LAW  REPORTS. 


[vOL. 


C.  A. 

1911 

Re 

Good 

AND 

Jacob  Y. 
Shantz  Son 
&Co. 
Limited. 

Meredith,  J.A. 


same  enactment.  To  rule  otherwise  now  could  not,  I fear,  be 
without  disturbance  to  long  settled  notions  and  rights. 

Another  word,  to  end,  as  I set  out,  with  an  endeavour  to 
view  the  case  from  the  proper  standpoint  and  clear  away  some 
errors  which  seem  to  beset  the  case.  I know  of  no  general  ab- 
solute law  against  restraints  upon  alienation;  reasonable  re- 
straints are  not  obnoxious,  indeed  they  are  sometimes  commend- 
able. 

Nor  can  I see  any  sort  of  injustice,  or  any  hardship,  to  any 
shareholder,  in  a reasonable  restriction  of  the  power  to  transfer 
stock.  If  the  law  give  that  power,  the  shareholder  takes  his  stock 
subject  to  it,  it  is  part  of  his  contract : if  he  does  not  like  it,  he 
need  not  buy ; if  he  buy,  he  must  stand  to  his  bargain.  Restrictions 
are  for  the  benefit  of  the  company  as  a whole,  and  must  be 
reasonable;  and  companies  are  not  created  or  carried  on — or  at 
least  should  not  be — for  the  especial  benefit  of  any  particular 
shareholder;  nor  should  they  be  at  the  mercy  of  his  spite  or 
selfishness. 

Whether  the  directors  had  power  to  pass  the  by-law  in  ques- 
tion, I do  not  stop  to  consider;  the  general  question,  whether 
there  was  any  power  anywhere  in  the  company  to  put  any  re- 
striction upon  the  transfer  of  shares,  is  the  question  which  the 
parties  have  come  here  to  have  determined;  and  that  question 
I must  answer  in  the  affirmative,  and  that  is  as  far  as  I need  go 
at  present. 


Magee,  J.A.,  also  dissented,  agreeing  with  the  opinion  of 
Meredith,  J.A. 


Appeal  dismissed;  Meredith  and  Magee,  JJ.A.,  dissenting. 
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[IN  THE'  COUKT  OF  APPEAL.] 

Shaw  v.  Mutual  Life  Insurance  Co.  op  New  York. 


Life  Insurance — Endowment  Policies — Representation  hy  Person  through 
whom  Contract  Effected — Amounts  of  Reserve  and  Surplus — Claim  for 
Larger  Sum  than  Offered — Alternative  Claim  for  Rescission  and  Re- 
turn of  Premiums — Amendment — Fraudulent  Misrepresentation — Re- 
liance on — Agency — Failure  of  Proof, 

The  defendants  issued  to  the  plaintiff  two  twenty-year  endowment  policies 
for  $1,000  each,  upon  the  plaintiff’s  life.  The  plaintiff',  at  the  end  of 
the  twenty-year  period,  having  paid  all  the  premiums,  exercised  the 
option,  given  by  the  policies,  to  surrender  them  and  receive  the  pro- 
portion of  the  reserve  and  surplus  to  which  he  was  entitled.  The  plaintiff 
was  not  satisfied  with  the  sums  off'ered  to  him  by  the  defendants,  and 
brought  this  action  to  recover  larger  sums,  based  upon  a statement  given 
to  him  by  the  person  at  whose  instance  he  had  effected  the  insurance 
and  who  transmitted  his  application  fo  the  defendants.  The  plaintiff, 
by  amendment,  added  an  alternative  claim  for  the  rescission  of  the 
contract  and  the  return  of  the  premiums  paid,  with  interest,  alleging 
that  the  person  referred  to  was  an  agent  of  the  defendants,  and  that  the 
representations  contained  in  the  statement  were  relied  on  by  him  (the 
plaintiff').  No  allegation  of  fraud  or  misrepresentation  was  made,  but 
the  claim  for  rescission  and  repayment  was  based  upon  misrepresenta- 
tion : — 

Held,  upon  the  evidence,  reversing  the  judgment  of  Latchford,  J.,  who 
gave  effect  to  the  alternative  claim,  that  the  plaintiff  was  not  entitled 
to  succeed. 

Per  Meredith,  J.A.,  that  it  was  unjust,  and  unwarranted  by  the  evidence, 
to  find  the  person  through  whom  the  contract  was  made  guilty  of  a de- 
liberate fraud;  that  the  contract  was  not,  on  the  plaintiff’s  part,  based 
upon  the  figures  in  which  the  mistake  occurred;  and  that  there  was  no 
proof  that  the  person  through  whom  the  contract  was  made  was  an 
agent  of  the  defendants,  or  was  to  be  treated  as  such. 

Per  Magee,  J.A.,  that  the  plaintiff  did  not  clearly  prove  that  the  proper 
amount  of  reserve  was  not  in  fact  stated  to  him. 

Action  to  recover  the  amounts  alleged  to  be  due  in  respect 
of  two  endowment  policies  of  insurance  upon  the  life  of  the 
plainstiff,  or,  in  the  alternative,  for  the  rescission  of  the  'contracts 
of  insurance  and  the  return  of  the  premiums  paid  by  the  plain- 
tiff. 


May  18,  1910.  The  action  was  tried  by  Latchford,  J.,  with- 
out 'a  jury,  at  Toronto. 

G.  H.  Kilmer,  K.C.,  for  the  plaintiff. 

F.  Arnoldi,  K.C.,  for  the  defendants. 

Octdber  13,  1910.  Latchford,  J. : — In  1888,  the  plaintiff, 
a solicitor,  practising  at  the  time  at  Walkerton,  was  approached 
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by  one  McNeil,  calling  himself  a special  agent  of  the  defendant 
company,  and  canvassed  for  insurance.  Certain  representations 
were  made  by  McNeil;  and  the  plaintiff,  on  the  faith  of  these 
representations,  applied  to  the  defendants,  through  McNeil,  for 
insurance  to  the  extent  of  $2,000,  to  be  covered  by  two  policies, 
each  for  $1,000.  In  his  application  the  plaintiff  agreed  that 
'‘in  any  distribution  of  surplus  the  principles  and  methods 
which  might  be  adopted  by  the  company  in  such  distribution,  and 
its  determination  of  the  amount  equitably  belonging  to  said 
policy,  shall  be  and  are  hereby  ratified  and  accepted  by  and 
for  every  person  who  shall  have  or  claim  any  interest  under  the 
contract.  ’ ’ 

The  plaintiff,  after  signing  the  application,  thought  it  would 
be  well  to  have  the  representations  in  writing.  Before  the  receipt 
of  the  policies,  he  wrote  to  McNeil,  asking,  among  other  things, 
for  a statement  of  the  representations  which  McNeil  had  verbally 
made  to  him.  In  reply,  under  date  the  11th  November,  McNeil 
addressed  to  the  plaintiff  a letter  in  which  he  inclosed  what  he 
called  a plan,  shewing  what  is  provided  by  a twenty-year  invest- 
ment policy  for  $1,000.  McNeiffs  letter  is  written  upon  paper 
bearing  the  heading:  "Mutual  Life  Insurance  Company  of  New 
York,  R.  A.  McCurdy,  President;  Agency  at  London;  T.  & H. 
K.  Merritt,  General  Agents,  Toronto,  Ontario.”  The  document 
inclosed  contains  no  mention  of  the  defendants.  Though  ob- 
viously a form  used  in  obtaining  business,  the  company's  name 
does  not  appear  upon  it.  Yet  the  so-called  plan  is  manifestly 
connected  with  the  plaintifTs  application.  The  reference  is  to 
a policy  of  the  kind  applied  for  by  the  plaintiff  through  McNeil ; 
the  age  stated  was  the  age  of  the  plaintiff  at  the  time;  the  pre- 
mium per  $1,000  is  the  premium  rate  mentioned  in  the  applica- 
tion; the  options  mentioned  in  the  statement  are  identical  with 
the  options  mentioned  in  the  policy.  There  is,  how- 
ever, a difference  between  the  representation  and  the 
provision  in  the  policy  in  regard  to  its  surrender 
value  at  the  end  of  the  twenty-year  period  for  which  it  was 
issued.  In  the  representation  occurs  the  following  statement: — 

"At  the  termination  of  the  twenty  years,  you  will  have  the 
right  to  select  any  one  of  the  following  plans : — 
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(1)  Surrender  value  for  cash — ^Reserve,  $527-[-Su-rplus,  $486 
==$1,013. 

‘‘Reserve  guaranteed;  surplus  estimate  based  upon  past  ex- 
perience.” 

Other  options  are  given  which  are  not  material  to  be  con- 
sidered. 

The  provision  in  the  policy  itself  is  as  follows  : — 

“Surrender. — This  policy  may  be  surrendered  to  the  com- 
pany at  the  end  of  the  first  period  of  twenty  years,  and  the  full 
reserve,  computed  by  the  American  table  of  mortality  and  four 
per  cent,  interest  and  the  surplus  as  defined  above  will  be  paid 
therefor  in  cash.” 

In  the  representation,  the  reserve,  which,  it  is  to  be  noted, 
was  ‘ ‘ guaranteed,  ’ ’ amounts  to  $527.  In  the  policy,  the  reserve  to 
be  paid  to  the  assured  is  not  a stated  sum,  but  an  amount  to  be 
'ascertained  by  a computation,  based,  among  other  factors,  upon 
the  American  table  of  mortality. 

I find  that  the  plaintiff  had  not  received  the  policies  at  the 
time  he  received  McNeil’s  letter  and  representations,  and  that 
the  written  representations  were  identical  with  the  oral  represen- 
tations made  by  McNeil. 

The  policies  reached  the  plaintiff’s  hands  shortly  after  the 
11th  November,  and  he  took  no  exception  to  their  terms.  He 
paid  his  premiums  throughout  the  twenty-year  period,  which 
expired  on  the  2nd  November,  1909,  and  then  exercised  the 

option  to  surrender  the  policies  and  receive  the  reserve  and  sur- 

♦ 

plus  to  which  he  was  entitled.  Instead  of  paying  $527  as  reserve 
and  $486  as  surplus,  or  $1,013  upon  each  policy,  the  company 
offered  the  plaintiff  upon  each  but  $672.82,  made  up  of  reserve, 
$434.06,  and  surplus,  $238.76.  The  plaintiff  refused  to  accept 
the  amount  offered  by  the  company,  and  brought  this  action, 
claiming  the  sum  of  $1,013  upon  each  policy.  He  also  claims, 
oy  an  amendment,  the  rescission  of  the  contract  and  the  return 
of  the  premiums  paid,  with  interest.  He  regards  the  represen- 
tations of  the  agent  as  binding  upon  the  defendants,  and  says 
they  were  relied  upon  by  him. 

No  allegation  of  misrepresentation  is  made.  Misrepresenta- 
tion is,  however,  the  ground  of  his  claim  for  rescission,  and  the 
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trial  proceeded  as  if  misrepresentation  had  been  alleged  and 
denied. 

The  statement  of  defence  denies  that  the  representations  al- 
leged by  the  plaintiff  were  made,  and  sets  up  the  contract  em- 
bodied in  the  policy.  It  also  pleads  in  a general  way  the  Statute 
of  Frauds,  and  states  that  $672.82,  with  interest,  has  been  paid 
into  Court  under  each  policy  in  satisfaction  of  the  plaintiff’s 
claim. 

Mr.  Hall,  the  only  witness  called  by  the  defendants,  deposed 
that  the  Merritts  were,  at  the  time  the  insurance  was  effected,. 
the  only  general  agents  of  the  defendants  in  Ontario.  Mr.  Hall 
was  not  at  that  time  in  the  employ  of  the  insurance  company, 
and  had  no  means  of  knowing  what  special  or  particular  agents 
were  then  in  the  service  of  the  defendants  in  this  Province.  I 
find,  however,  that  McNeil  was  the  agent  of  the  defendants  in 
procuring  the  insurance  of  the  plaintiff.  He  and  he  only  can- 
vassed the  plaintiff.  No  representations  regarding  the  benefits 
of  the  insurance  were  made  to  Mr.  Shaw  by  any  person  but 
McNeil.  It  was  McNeil  who  presented  to  Shaw  for  signature 
the  application,  upon  a form  addressed  to  the  defendants,  and 
bearing  upon  it  the  indorsement  ‘‘T.  & H.  K.  Merritt,  General 
Agents,  Toronto,  Ont.”  Upon  the  reverse  of  the  application, 
which  is  witnessed  by  McNeil,  appears  the  medical  examiner’s 
report  and  the  plaintiff’s  answers  regarding  his  health.  The 
application  and  report  are  produced  from  the  custody  of  the 
defendants,  who  must  have  received  them  from  McNeil,  probably 
not  directly,  but  through  the  Merritts’  agency  at  London.  The 
plaintiff  paid  his  first  premium  to  McNeil,  and  received  a receipt, 
m which  McNeil  is  mentioned  as  special  agent  of  the  defendants. 
The  receipt  contains  the  statement  that,  if  the  application  for  a 
policy  made  that  27th  September,  1889,  is  not  accepted  at  the 
head  office  of  the  company  and  a policy  issued  thereon  and  deli- 
vered within  forty  days,  ‘ ' the  amount*  receipted  for  will  be  re- 
turned and  the  receipt  given  up.”  The  application  made  to 
McNeil  was  accepted,  and  the  policies  duly  issued.  During 
twenty  years  the  defendants  received  premiums  from  the  plain- 
tiff as  a consequence  of  the  representations  made  by  McNeil, 
the  application  induced  by  such  representations,  and  the  conse- 
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quent  issue  of  fhe  policies.  It  is  true  that  the  form  upon  which 
’*  the  written  representations  appear  contains  no  mention  of  the 
defendants^  name,  or  of  the  name  of  their  general  agents  in 
Ontario.  But  the  correspondence  of  the  options  expressed  upon 
the  form  with  those  stated  in  the  policies  is  too  great  to  admit 
of  any  douht  that  the  form,  plan,  or  estimate,  as  well  as  the 
policies,  was  issued  by  the  defendants.  The  reckless  manner 
in  which  such  estimates  have  been  sent  out  in  the  past  by  certain 
insurance  companies  is  ably  dealt  with  in  the  report  of  the  Joint 
'Committee  on  Life  Insurance  of  the  Senate  and  Assembly  of  New 
York,  1906,  p.  37.  However,  there  is  no  evidence  before  me  that 
the  defendants  authorised  the  representations  which  McNeil 
made.  The  surplus  represented  by  McNeil  to  be  $486  falls  short 
of  that  amount  by  more  than  one-half.  But  the  plaintiff  had 
notice  that  the  surplus  was  merely  an  estimate ; and  in  regard  to 
the  surplus  which  the  company  offer  to  pay,  he  has,  upon  the 
evidence,  no  right  to  complain.  By  his  application  he  ‘Ratified 
and  accepted”  in  advance  ‘‘the  principles  and  methods”  which 
the  company  might  adopt  in  the  distribution  of  the  surplus. 
This  ratification  doubtless  applies  only  to  principles  that  are 
correct  and  to  methods  that  are  honest.  But  there  is  no  evidence 
before  me  that  the  company  in  dealing  with  the  surplus  acted 
incorrectly  or  dishonestly,  and  the  plaintiff  cannot  base  his 
action  for  rescission  on  the  representation  made  in  regard  to  the 
amount  he  was  stated  by  McNeil  to  be  likely  to  receive  as  “sur- 
plus.” 

But  the  representation  made  by  McNeil  in  regard  to  reserve 
was,  in  the  language  of  the  form,  “guaranteed.”  It  was  posi- 
tive and  unequivocal.  It  was  either  false  and  made  with  a know- 
ledge of  its  falseness,  or  McNeil  made  it  recklessly  not  caring 
whether  it  was  true  or  false.  Every  agent  of  the  company  had 
a book  in  which  the  amount  of  the  reserve  appropriated  to  a pol- 
icy of  $1,000  of  the  kind  issued  to  the  plaintiff  was  plainly  stated 
for  every  insurable  age.  That  amount,  for  the  plaintiff’s  age 
and  the  kind  of  policy  applied  for,  was  before  McNeil,  if  he  had 
the  book  issued  to  their  agents  by  the  defendants.  It  was  differ- 
ent from  the  amount  stated  by  McNeil.  If  McNeil  had  no  such 
book,  his  statement  in  regard  to  the  reserve  appropriate  to  each 
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of  the  plaintiff’s  policies  was  recklessly  untrue.  The  represen- 
tations as  to  the  amount  of  surplus  and  as  to  the  amount  of  the 
reserve  were^  and  each  was,  I find,  material  in  inducing  the  con- 
tract. While  the  plaintiff  cannot,  I think,  recover  on  the  ground 
of  misrepresentation  as  to  the  surplus,  his  position  as  to  the  re- 
serve is,  in  my  opinion,  different.  The  policy  received  by  the 
plaintiff  stated  that  the  ‘‘full  reserve  . . . was  to  be  com- 

puted by  the  American  table  of  mortality  and  four  per  cent, 
interest.  ” It  is  urged  that  the  plaintiff  could  himself  have  com- 
puted the  exact  amount  of  the  reserve  by  reference  to  the  Ameri- 
can table  of  mortality.  This  factor  in  the  computation  was, 
however,  unknown  to  him.  It  must  be  assumed  to  have  beea 
known  to  the  company,  and,  knowing  it  and  the  age  of  the  as- 
sured, it  was  a matter  of  ease,  as  well  as  of  propriety,  to  state 
the  amount  in  plain  figures  on  the  face  of  the  policy.  A reason 
suggests  itself  why  the  more  cumbrous  statement  of  fact  is  used. 
If  the  assured  found  that  such  figures  did  not  agree  with  the 
representations  made  by  the  agent,  trouble  would  promptly 
arise ; and  covering  the  true  amount  by  stating  merely  the  factors 
employed  in  computing  it — one  of  such  factors  being  unknown 
to  the  vast  majority  of  those  insured — enabled  the  company 
to  benefit  by  the  false  representation  of  the  person  inducing 
the  insurance,  and  then  to  contend,  as  the  defendants  contend 
in  this  case,  that  the  plaintiff,  having  received  and  read  his 
policy,  cannot  be  heard  to  say  that  he  is  not  bound  by  the  terms 
of  an  equation — insoluble  though  it  be  to  him — 'appearing  on 
the  face  of  the  policy.  As  the  Lord  Chancellor  observed  in 
Mutual  Reserve  Life  Insurance  Co.  v.  Foster  (1904),  20  Times 
L.R.  715,  at  p.  717 : “There  had  been  great  ingenuity  displayed 
in  concealing  the  real  effect  of  the  contract.” 


Holding  as  I do  that  McNeil  has  not  been  shewn  to  have  been 
authorised  by  the  company  to  make  the  representation  which  he 
did  make  in  regard  to  the  reserve,  it  follows  that  the  plaintiff 
is  not  entitled  to  recover  the  amount  which  McNeil  guaranteed 
he  would  receive  on  that  account.  But  he  is,  I think,  entitled  to 
have  the  contract  rescinded  as  one  induced  by  a false  representation 
of  fact  made  by  McNeil,  either  with  a knowledge  of  its  falseness, 
or  in  reckless  disregard  of  whether  it  was  true  or  false.  The 
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amount  of  the  reserve  which  the  plaintiff  was  entitled  to  receive 
at  the  expiration  of  the  twenty-year  period  was  known  to  the 
defendants,  but  was  not  stated  upon  the  policy.  The  plaintiff 
must  be  taken  to  have  read  his  policy:  Provident  Savings  Life 
Assurance  Society  of  Netv  York  v.  Mowut  (1902),  32  S.C.R.  147. 
If  he  knew  what  the  American  table  of  mortality  shews — and  he 
did  not — he  mig'ht  have  been  able  to  compute  the  amount  which 
the  company  concealed  from  him  in  a cabalistic  equation. 

In  the  absence  of  any  definite  statement  to  the  contrary  ap- 
pearing on  the  face  of  the  policy,  he  had,  I think,  the  right  to 
assume  that  .the  reserve,  computed  in  the  manner  in  part  re- 
vealed and  in  part  concealed  by  the  policy,  would  amount  to 
what  McNeil  assured  him  it  would  be.  As  soon  as  the  plaintiff 
ascertained  from  the  company  that  he  had  been  deceived,  he 
brought  this  action. 

A recent  case  in  the  Court  of  Appeal  in  England — Kettle- 
well  V.  Refuge  Assurance  Co.,  [1908]  1 K.B.  545 — is  authority 
for  the  proposition  that  an  insurance  company  is  not  entitled 
to  the  benefit  of  a contract  induced  by  the  unauthorised  misre- 
presentations of  its  agent,  and  that,  therefore,  the  company  was 
liable  to  repay  all  the  premiums  paid  after  the  making  of  the 
representations,  even  though  the  company  was  liable  during 
the  term  covered  by  the  policy  to  pay  the  sum  assured,  in  the 
event  of  the  life  falling  in.  Lord  Alverstone,  in  delivering  judg- 
ment affirming  the  judgment  appealed  from,  says,  at  p.  549 : 
‘‘Now,  as  a general  rule,  it  is  clear  that  where  money  is  paid 
upon  >a  fraudulent  misrepresentation  it  can  be  recovered  back. 
But  it  is  said  that  that  does  not  apply  to  policies  of  life  insur- 
ance, because,  inasmuch  as  the  insurance  company  would  not  be 
allowed  in  an  action  on  the  policy  to  set  up  their  o-wn  agents’ 
wrong  and  allege  that  the  policy  was  void,  they  must  have  been 
under  a contingent  liability  to  pay  the  sum  assured  during  the 
whole  time  that  the  premiums  were  being  paid  and  the  policy 
was  in  existence,  and  that  consequently,  as  they  had  been  at 
risk  during  the  whole  of  the  time,  the  contract  was  no  longer 
executory,  and  it  was  too  late  for  the  defrauded  party  to  rescind. 
With  that  contention  I cannot  agree.  In  my  opinion  it  is  not 
right  to  speak  of  a mere  risk  of  that  kind,  which  has  not  produced 
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any  benefit  in  fact  to  the  assured,  as  being  a part  performance 
of  the  contract.  I agree  in  the  view  that  that  is  a state  of  things 
which  arises  in  every  case  in  which  a contract  is  voidable,  the 
one  party  being  bound  and  the  other  not.”  Then,  referring  to 
the  contentions  that  the  agent,  in  making  the  representation,  was 
acting  outside  the  scope  of  his  authority,  and  that  the  represen- 
tation was  not  one  as  to  an  existing  fact  but  a mere  promise  as  to 
what  would  be  done  in  futuro,  the  judgment  proceeds  (p.  550)  : 
‘ ^ But  there  are  a number  of  cases  which  shew  that,  if  the  agent  is 
there  to  do  the  business  for  the  benefit  of  the  principal,  the  princi- 
pal is  responsible  for  representations  made  by  the  agent  in  the 
course  of  the  business.  . . . That  (the  representation  of  the 

agent)  is  a statement  of  an  existing  ipractice,  and  therefore  a re- 
presentation as  to  a present  existing  fact.  On  both  these  grounds 
I think  the  plaintiff  is  entitled  to  recover  back  the  premiums  paid.  ’ ’ 
Buckley,  L.J.,  in  the  same  case,  while  questioning  the  right  of 
the  plaintiff  to  recover  the  premiums  as  moneys  had  and  received 
to  her  use,  says  (p.  552)  : ‘‘But  there  is  another  ground  upon 
which  I think  the  plaintiff  can  succeed.  It  is  well  established 
by  authority  that  a principal  cannot  retain  a profit  made  by  the 
fraud  of  his  agent,  whether  the  principal  authorised  the  fraud  or 
not.  This  is  the  doctrine  that  was  laid  down  in  Barwick  v. 
English  Joint  Stock  Bank  (1867),  L.R.  2 Ex.  259.  This  general 
doctrine  was  thus  expressed  by  Lord  Coleridge,  C.J.,  in  Swift  v. 
Jeivshury  (1874),  L.R.  9 Q.B.  301,  at  p.  312:  ‘Justice  points  out, 
and  authority  supports  justice  in  maintaining,  that  where  a cor- 
poration take  advantage  of  the  fraud  of  their  agent,  they  cannot 
afterwards  repudiate  the  agency,  and  say  that  the  act  which  has 
been  done  by  the  agent  is  not  an  act  for  which  they  are  liable.’ 
The  ground  upon  which  I think  the  plaintiff  is  entitled  to  recover 
here  is,  that  by  the  fraud  of  the  defendants’  agents  he  was  in- 
duced to  pay  them  sums  of  money  which  are  now  in  their  pockets, 
and  are  profit  derived  by  them  from  the  fraud.  ...  On 
discovering  the  fraud  she  is  entitled  to  say  that  they,  having 
by  their  agent’s  fraud  got  her  money  into  their  pocket,  cannot 
be  allowed  to  keep  the  profit  as  against  her.  ’ ’ An  appeal  against 
this  judgment  was  taken  to  the  House  of  Lords,  Refuge  Assur- 
ance Co.  V.  Kettlewell,  [1909]  A.C.  243.  During  the  argu- 
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ment  on  behalf  of  the  assurance  company,  Lord  Loreburn,  L.C., 
asked:  ‘‘Do  you  really  contend  that  the  principal  can  keep 
the  money  obtained  by  the  fraud  of  the  agent?”  Counsel 
answered:  “Yes:  there  was  a consideration  passing  from  the 
company,  the  risk  of  having  to  pay  the  policy  money.  . . . 

The  respondent  has  for  several  years  had  the  benefit  of  the 
contract,  and  the  company  has  during  that  period  been  at  risk. 
It  is  inequitable  that  the  benefit  should  have  been  enjoyed  with- 
out any  consideration  given.”  The  appeal  was  dismissed,  with- 
out calling  upon  counsel  for  the  respondent. 

A number  of  American  cases  have  been  pressed  upon  my 
notice,  including  the  ‘recent  case  Langdon  v.  N or tliive stern 
Mutual  Life  Insurance  Co.  (1910),  199  N.Y.  188.  They  are, 
however,  wide  of  the  issue  involved  in  the  present  case,  which  I 
regard  as  fully  covered  by  Kettlewell  v.  Refuge  Assurance  Co. 

There  will,  accordingly,  be  judgment  that  the  plaintiff  re- 
cover back  from  the  defendants  the  premiums  he  has  paid  them, 
with  interest  and  costs.  If  the  parties  cannot  agree  as  to  the 
amount  payable,  there  will  be  a reference  to  the  proper  officer; 
the  costs  of  the  reference  (if  any  had)  to  be  reserved  until 
after  the  Master  has  made  his  report. 

The  policies  will  be  declared  rescinded. 
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The  defendants  appealed  from  the  judgment  of  Latchford, 

J. 

January  18,  1911.  The  appeal  was  heard  by  Moss,  C.J.O., 
Maclaren,  Meredith,  and  Magee,  JJ.A. 

F.  Arnoldi,  K.O.,  and  D.  D.  Grierson,  for  the  appellants, 
argued  that,  while  the  trial  Judge  was  right  in  holding  that 
McNeil  was  not  authorised  to  make  the  alleged  representations 
to  the  respondent,  who  on  this  account  had  no  cause  of  action 
as  to  the  surplus,  he  was  wrong  in  drawing  a distinction  between 
the  surplus  and  the  reserve,  as  the  same  rule  applied  to  both. 
The  evidence  relied  on  by  the  respondent  to  prove  that  McNeil 
misrepresented  the  amount  of  the  reserve,  and  thereby  deceived 
the  plaintiff,  is  insufficient.  The  slip  referred  to  in  McNeil’s 
letter  to  the  plaintiff,  wdiich  is  not  authenticated  by  any  signa- 
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ture,  if  sent  at  all,  was  not  sent  as  a representation,  but  merely 
to  explain  the  plan  of  the  defendants’  policy,  and  not  to  guar- 
antee results.  Even  if  the  alleged  representation  was  made,  it 
was  not  as  to  an  existing  fact,  but  as  to  something  de  futuro, 
which  was  not  binding  on  the  company  unless  it  amounted  to 
a contract : Horncastle  v.  Equitable  Life  Assurance  Society 
(1906),  22  Times  L.R.  735;  Citizens'  Bank  of  Louisiana  v.  First 
National  Bank  of  New  Orleans  (1873),  43  L.J.  Ch.  269;  Jorden 
V.  Money  (1854),  5 H.L.O.  185;  George  Whitechurch  Limited 
V.  Cavanagh,  [1902]  A.C.  117,  at  pp.  130,  131,  134;  Maddison  v. 
Alderson  (1883),  8 App.  Cas.  467,  473.  The  plaintiff  was  not  an 
ordinary  layman,  but  was  a practising  lawyer  at  the  time  of  the 
transaction  in  question,  and  is  estopped  by  his  laches  and  delay 
from  setting  up  his  present  contention.  The  following  cases 
were  also  referred  to:  Lang  don  N orthw  ester  n Mutual  Life 

Insurance  Co.,  199  N.Y.  188;  Low  v.  Bouverie,  [1891]  3 Ch.  82; 
Colonial  Bank  v.  Cody  & Williams  (1890),  15  App.  Cas.  267; 
McLean  & Hope  v.  Fleming  (1871),  L.R.  2 Sc.  App.  128;  Grant 
V.  Norway  (1851),  10  C.B.  665. 

G.  H.  Kilmer,  K.C.,  for  the  respondent.  The  whole  question 
depends  upon  the  agency  of  McNeil  for  the  defendants,  which 
is  clearly  proved,  as  found  by  the  trial  Judge.  Assuming  that 
agency  is  proved,  the  plaintiff  has  a clear  case.  The  misrepre- 
sentation by  the  agent  of  the  amount  of  reserve  is  established, 
and  it  was  a material  fact  which  induced  the  plaintiff  to  enter 
into  the  contract  of  insurance.  It  was  not  a representation  de 
futuro,  but  was  made  as  to  an  existing  fact — a fixed  amount, 
which  was  capable  of  accurate  computation.  There  is  no  estop- 
pel on  the  plaintiff,  who  had  no  reason  to  doubt  the  truth  of  the 
representations  on  which  he  relied,  until  the  policies  matured. 
The  plaintiff  is,  therefore,  entitled  to  a rescission  of  the  con- 
tract, as  the  defendants  are  bound  by  the  act  of  their  agent,  and 
cannot  take  the  benefit  of  the  contract  while  repudiating  the 
act  of  the  agent  by  whom  it  was  obtained.  The  following  cases 
and  authorities  were  referred  to:  Refuge  Assurance  Co.  y.  Kettle- 
well,  [1909]  A.C.  243,  affirming  the  decision  of  (the  Court  of  Ap- 
peal, [1908]  1 K.B.  545;  Martin  v.  Mtna  Life  Insurance  Co. 
(1875),  1 Tennessee  Cases  (Shannon)  361;  Mutual  Reserve  Life 
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Insurance  Co.  v.  Foster,  20  Times  L.R.  715;  Halsbmy’s  Laws  of 
England,  vol.  1.,  p.  211,  sec.  449,  and  p.  214,  sec.  454;  Wilson 
V.  Hotchkiss  (1901),  2 O.L.R.  261. 

Arnoldi,  in  reply. 

April  1.  Meredith,  J.A.  : — If  documents,  such  as  those  in 
question  in  this  action,  can  be  set  aside,  and  all  the  money  paid 
under  them  recovered  with  interest,  more  than  twenty  years 
after  they  were  executed,  upon  such  slim  evidence  as  was  ad- 
duced in  this  case,  a great  inroad  would  be  made  upon  one’s 
notions  of  the  stability  of  deeds. 

The  plaintiff’s  action  was  brought,  not  in  any  way  to  set 
aside  the  deeds  in  question  and  recover  the  money  paid  under 
them,  but  to  enforce  them;  subsequently  a claim  was  added  for 
“rescission”  and  “repayment,”  but  no  allegations  were  added 
to  support  any  claim  for  such  relief,  and  so  there  is  yet  nothing 
in  the  pleadings  to  support  the  judgment  entered,  declaring 
that  the  deeds  “were  obtained  by  the  fraudulent  misrepresenta- 
tion of  the  defendants’  agent  and  are  void  and  of  no  effect.” 

Pleadings  are  easily  amended;  but  in  such  a case  as  this, 
where  the  evidence  is  so  meagre,  the  attitude  taken  by  the  plain- 
tiff in  bringing  his  action  is  not  without  some  significance. 

It  is  quite  plain  that  up  to  the  time  of  the  amendment  he  had 
not  thought  of  charging  any  one  with  fraud;  and  I cannot  well 
see  how  he  could  have  been  of  any  different  mind.  It  seems 
quite  plain  to  me  that  the  idea  of  charging  fraud,  and  seeking 
to  upset  these  old  transactions  on  that  ground,  first  came  into 
being  when  the  case  of  Kettlewell  v.  Uefuge  Assurance  Co., 
[1908]  1 K.B.  545,  and  [1909]  A.L.  243,  was  first  discovered 
in  his  interests. 

Why  a deliberate  silly  fraud  should  be  attributed  to  any  one, 
upon  the  evidence  in  this  case,  I find  it  difficult  to  understand. 
What  is  it  all  based  upon?  Nothing  more  than  a difference  of 
$93  in  an  item  of  $527,  affecting,  in  one  sense  only,  each  of  the 
two  policies. 

After  the  plaintiff  had  effected  the  insurance,  a statement 
was  sent  to  him  by  the  man  through  whom  it  was  effected,  re- 
specting the  policy,  in  which,  among  many  other  things,  it  was 
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stated  that,  if  the  plaintiff  were  living  after  the  expiration  of 
twenty  years,  he  might,  among  other  options,  surrender  the 
policy  for -cash;  $527  from  the  “reserve”  and  $486  from  “sur- 
plus;” and  that  the  reserve  was  “guaranteed,”  but  that  the 
surplus  was  only  an  estimation  “based  on  past  experience.” 

This  statement  was  sent  in  consequence  of  a letter  written  by 
the  plaintiff  to  the  person  through  whom  the  insurance  was  ob- 
tained. That  letter  was  not  produced;  it  was  not  said,  or  sug- 
gested even,  that  it  was  lost ; and  so  parol  evidence,  as  to  its  con- 
tents, was  inadmissible ; but  the  letter  accompanying  the  state- 
ment shews  what  its  purport  was ; it  evidently  complained,  or  in 
some  way  stated,  that  the  policy  had  not  reached  the  insured; 
and  also  indicated  that  he  was  in  some  doubt  as  to  the  “kind  of 
policy”  he  had  applied  for.  What  the  letter  says  upon  this  sub- 
ject is:  “You  seem  to  be  in  doubt  as  to  the  kind  of  policy  you 
applied  for.  In  order  to  make  it  clear  to  you,  I send  a slip  to 
shew  you  plan.”  There  is  not  a word  in  writing  to  indicate 
that  the  plaintiff  had  asked  for  any  information  as  to  amounts ; 
and,  if  the  plaintiff’s  letter  would  have  helped  him  in  this  re- 
spect, can  any  one  doubt  that  it  would  have  been  produced,  or 
its  loss  proved  and  secondary  evidence  of  its  contents  given! 
The  plaintiff"  is  a lawyer  by  profession,  and  was  represented 
throughout  this  action  by  solicitors  and  counsel. 

Going  no  further  into  the  facts  of  the  case  than  this,  what 
reasonable  ground  is  there  for  attributing  intentional  wrongdo- 
ing to  any  one ! Why  give  wilfully  false  statements,  voluntarily, 
after  the  contract  was  made!  Apparently  all  that  the  plaintiff 
was  in  doubt  as  to  was  “the  kind  of  policy”  he  had  applied  for. 
It  would  have  been  a simple  thing  to  have  given  that  information 
without  any  sort  of  misstatement,  without  mentioning  any  fig- 
ures : it  was  a ‘ ‘ Twenty  years  ’ Investment  Policy ; ’ ’ yet  the  man, 
in  apparently  the  frankest  and  most  obliging  manner,  sent  a 
statement  giving  fullest  and  minutest  information  on  all  points 
connected  with  the  insurance,  including  the  figures  in  question 
— much  more  important  now  than  then — reserve  $527 : figures  the 
inaccuracy  of  which  could  at  once  have  been  discovered,  and, 
as  the  man  must  have  known,  very  likely  to  be  discovered,  if  he 
made  a misstatement,  because  the  policy  very  plainly  provided 
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that  no  agent  had  any  power  to  bind  the  company  by  making 
any  promise ; a provision  which  would  cause  any  prudent  person 
to  have  any  promise  made  to  him  by  an  agent  verified  by  the 
company ; so  that  any  such  wilful  misstatement,  instead  of  doing 
him,  or  any  one  else,  any  good,  was  likely  to  cause  an  end  to  the 
contract  and  his  dismissal  from  his  agency,  and  disgrace. 

But  that  is  by  no  means  all  that  goes  to  shew  that  there  was 
no  wilful  misstatement,  that  the  mistake  was  an  unintentional 
one.  These  figures  formed  but  a small  part  of  the  contract,  and 
were  but  one  set  out  of  many  other,  and  more  important,  ones; 
the  truth  of  which  others  is  not  even  called  in  question.  The 
figures  comprised  but  one-half  of  one  out  of  four  ‘‘options,” 
which  the  insured  had  under  the  policy;  options  which  came  into 
force  only  in  the  event  of  his  surviving  the  policy  period  of 
twenty  years;  during  all  of  which  time  his  life  was  insured 
under  the  policy;  and,  had  he  died  at  any  time  during  that 
period,  even  immediately  after  the  making  of  the  contract,  those 
for  whose  benefit  he  had  insured  his  life  would  have  received 
not  only  the  amount  of  the  policy — ^each  $1,000 — but  also  a 
return  of  all  the  premiums  he  had  paid.  This  is  all  accurate^ 
set  out,  in  much  detail,  in  the  statement  in  respect  of  which 
fraud  is  alleged. 

Then,  having  been  so  insured  for  twenty  years,  and  having 
survived  the  period,  the  plaintiff  happened  to  choose,  out  of  the 
four  options  with  their  six  sets  of  figures,  that  in  which  the  mis- 
take occurred  in  one  out  of  the  two  sets  of  figures  set  out  in  re- 
gard to  it  in  the  statement. 

As  I have  already  mentioned,  no  exception  is  taken  to  any 
other  of  the  many  figures  given  in  the  statement;  and  no  evi- 
dence of  any  misstatement  in  regard  to  them  was  given.  Some  of 
them  are  plainly  shewn  to  be  but  estimations,  and  are  said  to  be 
“based  on  past  experience.”  It  was  shewn  that  in  one  instance 
the  estimation  fell  much  short  of  the  realisation;  but  no  sort 
of  attempt  was  made  to  prove  that  it  was  not,  at  the  time  it  was 
made,  fairly  and  honestly  “based  on  past  experience.”  It  is 
common  knowledge  that  such  estimations  of  twenty  years  ago,  in 
the  best  of  insurance  companies,  have  fallen  sadly  below  accurate 
estimation  based  on  past  experience ; indeed,  it  could  not  but  be 
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SO  with  the  falling  rates  of  interest  upon  money,  and  the  greatly 
increased  competition  in  the  business  of  life  insurance : so  that, 
even  in  companies  in  this  Province  of  the  highest  standing,  in 
some  cases,  those  who,  according  to  such  estimations,  ought  to 
be  having  the  amounts  of  their  insurance  increased  out  of  the 
profits  of  the  company,  are  actually  suffering  u reduction. 

It  is  true  that  the  amount  to  which  this  policy-holder,  having 
survived  the  policy  period,  and  having  elected  to  take  the  first 
of  the  four  options”  set  out  in  the  statement,  became  entitled, 
was,  in  respect  of  the  ''reserve,”  a fixed  amount  which  could 
have  been  ascertained,  or  computed,  at  the  time  when  the  con- 
tract was  made,  as  well  as  at  any  other  time.  But  the  computa- 
tion of  it  was  practically  impossible  without  a table;  as  the  wit- 
ness, the  actuary,  said,  "If  you  took  the  book  away  from  me, 
I could  not  compute  it.” 

All  this  leads  my  mind  plainly  to  two  conclusions:  (1)  that  it 
is  unjust,  and  unwarranted  by  the  evidence,  to  find  the  person 
through  whom  the  contract  was  made  guilty  of  a deliberate 
fraud;  and  ('2)  that  the  contract  was  not,  on  the  plaintiff’s  part, 
based  upon  the  figures  in  which  the  mistake  occurred. 

Why  attribute  deliberate  wrongdoing  because  of  a mistake 
of  $93  only,  in  a string  of  figures;  and  in  regard  to  a matter 
which  might,  as  the  plaintiff  chose — if  he  lived  long  enough  to 
i)ave  the  choice — be  quite  immaterial,  and  quite  immaterial  if 
he  died  within  the  twenty  years  1 Why  not  an  unintentional 
mistake?  If  he  put  the  figures  down  from  memory,  as  most 
of  us  do  in  things  with  which  every-day  dealing  makes  us  fam- 
iliar, was  mistake  impossible  ? If  he  had,  and  referred  to, 
the  book,  was  it  altogether  impossible  that  the  figures  were  taken 
from  the  wrong  place  or  line;  or  that,  in  making  the  necessary 
multiplications,  or  additions,  with  them,  an  innocent  mistake  was 
made  ? If  every  man,  who  has  made  a very  much  worse  mistake 
in  figures  even  more  simple,  were  to  be  adjudged  a rogue,  few 
of  us,  I fear,  could  maintain  the  character  of  honest  men.  I 
firmly  decline  to  find  any  man  so  guilty  upon  such  evidence. 

But,  assuming  that  there  was  fraud  in  this  respect,  it  need 
hardly  be  said  that  that  is  not  enough,  that  the  misrepresentation 
must  have  induced  the  contract ; and  there  is  no  evidence  of  that ; 
and  it  is  extremely  improbable. 
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The  plaintiff  nowhere,  in  his  testimony,  states  that  the  con- 
tract was  based  upon  the  figures  in  which  the  error  occurred; 
that,  had  the  correct  amount  been  stated,  he  would  not  have  made 
the  contract.  As  I have  before  mentioned,  he  is  by  profession  a 
lawyer,  and  throughout  this  action  has  been  represented  by 
solicitors  and  counsel,  yet  his  evidence  will  be  searched  in  vain 
for  any  assertion  that  the  contract  was  induced  by  this  minor 
misstatement.  The  major  consideration  was  life  insurance, 
life  insurance  of  a very  beneficial  'character,  as  before  mentioned ; 
and  the  error  occurred  in  respect  of  one  only  of  the  four  things, 
the  others  of  which  he  might  have  chosen  as  well  as  this ; and  in 
all  an  error  of  $93  only.  If  it  had  been  deposed  to,  I would 
have  great  difficulty  in  finding  that,  but  for  this  error,  the  con- 
tract would  not  have  been  made ; but  it  has  not  been  so  deposed, 
and  so  the  case  seems  to  me  to  have  entirely  failed  on  the  plain- 
tiff’s statement  of  it  in  the  witness-box.  In  his  first  letter  to 
the  defendants  after  the  twenty  years,  he  did  not  take  the  posi- 
tion that  he  was  entitled  to  a certain  fixed  sum,  but  asked  them 
to  let  him  know  the  amounts. 

If  it  were  an  innocent  mistake  of  an  agent  of  the  defendants, 
it  would  be  one  of  those  things  for  which,  under  the  plain  terms 
of  the  policy,  the  defendants  would  not  be  bound;  one  of  those 
things  of  which  a prudent  man,  having  read  his  policy,  would 
have  sought  verification  by  the  company. 

And,  beside  all  this,  there  is  really  no  proof  that  the  man 
through  whom  the  contract  was  made  was  an  agent  of  the  de- 
fendants, or  is  to  be  treated  as  such.  The  only  testimony  upon 
the  question  is  that  of  the  defendants  ’ assistant  actuary,  who 
said  that,  at  the  time  when  these  contracts  were  made,  the  com- 
pany had  none  but  general  agents,  and  that  sub-agents  were  not 
the  agents  of  the  defendants. 

The  plaintiff*  seems  to  have  taken  it  for  granted  that  the  man 
must  have  been  either  an  agent  for  him  or  for  the  defendants, 
that  he  could  not  occupy  any  other  position  in  fact;  but  that 
is  erroneous,  ignoring  that  class  of  business  men  known  as  in- 
surance brokers;  it  is  common  knowledge  that  there  are  many 
persons  who  seek  insurance  contracts,  taking  them  to  such  com- 
panies as  will  give  to  them,  as  well  as  to  their  customers,  the 
best  terms. 
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He  who  bring^s  an  action  ought  to  have  some  clear  idea  of 
that  which  it  is  necessary  to  allege  and  to  prove  in  order  to  suc- 
ceed ; and  ought  to  make  some  sort  of  reasonable  effort  at  allega- 
tion and  proof  accordingly. 

I would  allow  the  appeal  with  costs;  and  direct  that  judg- 
ment be  entered  up  for  the  plaintiff  for  the  amount  paid  into 
Court,  with  costs  up  to  the  time  of  such  payment,  and  would 
make  no  other  order  as  to  costs. 

Moss,  C.J.O.,  and  Maclaren,  J.A.,  concurred. 


Magee,  J.A. : — ^The  plaintiff  was  canvassed  in  September, 
1889,  by  two  persons.  Belfry  and  McNeil,  separately  and  to- 
gether, claiming  to  act  as  agents  for  the  defendant  company,  and 
was  induced  by  them  to  sign  an  application,  dated  the  27th 
September,  1889,  to  the  company  for  $2,000  insurance  on  his  life, 
to  be  covered  by  two  policies  of  $1,000  each.  Two  policies  were 
issued  pursuant  thereto,  dated  the  2nd  November,  1889.  The 
annual  premiums,  $33  on  each,  were  payable  on  the  2nd  Novem- 
ber each  year  till  twenty  premiums  should  be  paid.  By  the 
terms  of  the  policies,  in  case  of  the  plaintiff’s  death  during  the 
twenty  years,  the  $2,000  would  be  payable,  and  the  whole  of  the 
tabular  annual  premiums  would  be  returned,  but,  if  he  survived 
that  period,  the  policies  would  be  credited  with  a share  of  sur- 
plus. As  to  whence  this  surplus  was  to  be  derived,  or  how  it 
was  to  be  ascertained,  the  policy  was  silent.  As  to  that  the  com- 
pany must  have  intended  to  give  much  latitude  to  their  agents 
or  canvassers,  if  any  satisfaction  was  to  be  given  to  their  cus- 
tomers. Each  policy  was  said  to  be  issued  upon  the  twenty 
years’  distribution  plan,  whatever  that  was.  For  any  explan- 
ation of  it  the  public  would  be  apparently  left  to  the  tongues  of 
the  agents  or  loose-leaf  literature  possibly,  of  which  we  have  no 
specimen  or  hint.  In  the  application  it  was  called  the  ‘‘20-pay 
life  return  premium  plan,  20  year  distribution,”  but  with  no 
better  information,  and  there  was  printed  a stipulation  that, 
“in  any  distribution  of  surplus  the  principles  and  methods 
which  may  be  adopted  by'  the  company  for  such  distribution,  and 
its  determination  of  the  amount  equitably  belonging  to  such 
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policy,”  were  thereby  ratified  and  accepted.  If  a company 
chooses  to  leave  its  transactions  beclouded  'by  indefiniteness  of 
this  sort — which  can  only  be  made  clear  in  practice  by  the  state- 
ments of  agents — it  can  hardly  hope,  even  if  it  deserves,  to  escape 
litigation.  However,  that  share  of  surplus  might,  according  to 
the  policies,  be  availed  of  at  the  end  of  the  twenty  years  in  vari- 
ous ways — one  of  which  was  that  it  might  be  drawn  in  cash. 

Each  policy  also  contained  a stipulation  that  it  might  be  sur- 
rendered to  the  company  at  the  end  of  the  twenty  years,  ‘‘and 
the  full  reserve  computed  by  the  American  table  of  mortality 
and  four  per  cent,  interest  and  the  surplus  as  defined  above  will 
be  paid  therefor  in  cash.” 

The  plaintiff  went  on  paying  the  premiums,  and  at  the  end 
of  the  twenty  years  applied  to  surrender  his  policy  and  get  the 
reserve  and  the  surplus  in  cash,  and  was  then  informed  that  these 
amounted  to  $434.06 -and  $238.76,  respectively,  on  each  policy — 
making  in  all  $1,345.64  which  the  company  offered  to  pay,  but  it 
would  pay  no  more.  He  claimed  that  he  had  been  induced  to 
apply  for  the  insurance  upon  the  representation  by  the  com- 
pany’s agents  that  the  amounts  on  each  policy  would  be  $527 
guaranteed  for  reserve  and  $486  estimated  for  surplus,  making 
in  all  $2,026. 

In  this  action  the  plaintiff  at  first  claimed  only  payment  of 
this  latter  amount,  with  interest,  but  at  the  trial  he  added  an 
alternative  claim  for  the  return  of  his  premiums  with  interest. 
The  learned  trial  Judge  gave  effect  to  this  alternative  claim,  and 
found  that  there  was  misrepresentation  with  regard'  to  the 
amount  of  the  reserve,  but  not  with  regard  to  the  surplus,  such 
as  to  entitle  the  plaintiff  to  avoid  the  whole  contract,  'and  judg- 
ment was  entered  against  the  company  for  $2,078.64,  the  amount 
of  the  premiums  paid,  with  interest. 

It  is  not  here  contended  for  the  plaintiff  that  there  was  mis- 
representation as  to  the  surplus  which  would  entitle  the  plaintiff 
to  relief.  At  best,  that  amount  would  be  extremely  uncertain, 
and  nothing  more  than  an  estimate  could  be  made,  and  no  more 
was  in  fact  professed  to  be  given,  and  there  is  no  evidence  what- 
ever of  fraudulent  exaggeration  with  regard  to  it.  Fortunately, 
the  new  Insurance  Act  of  1910  prohibits  such  estim'ates  for  the 
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The  appeal  is  thus  narrowed  to  the  alleged  misrepresentation 
as  to  reserve,  the  amount  of  which  was  not  at  any  time  uncertain, 
but  always  a fixed  ascertainable  sum.  It  must  be  said  that  the 
plaintiff’s  evidence  is  not  very  clear  with  regard  to  it.  He  says 
that  Belfry,  an  insurance  agent,  first  canvassed  him ; then  McNeil 
came  as  a special  agent,  and  the  two  interviewed  him  and  '^made 
certain  representations”  to  him  and  talked  about  a twenty-year 
tontine  policy,  whereby,  among  other  things,  he  would  get,  if 
he  survived  the  twenty  years,  ‘‘certain  benefits”  under  the 
policy,  telling  him  “what  those  benefits  would  be.”  He  says: 
“I  do  not  pretend  now  to  say  that  I remember  them,  but  they 
said  there  would  be  a cash  surrender  value  or  an  annuity  or 
other  benefits  of  the  policy — that  is  from  memory.  I signed  an 
application  for  $2,000.”  On  the  same  day  he  seems  to  have  paid 
llie  first  premium  upon  one  policy  and  given  his  promissory  note, 
payable  in  one  m'onth,  (in  favour  of  McNeil  o'r  bearer,  for  the 
premium  on  the  other.  His  examination  proceeds:  “Q.  Then 
afterwards  what  did  you  do?  A.  Thinking  the  matter  over,  I 
thought  I ought  to  have  in  writing  what  this  agent  had  stated  to 
me  verbally,  and  I wrote  to  Mr.  McNeil.”  That  letter  seems  to 
have  been  on  the  6th  November,  and,  therefore,  after  his  note 
had  become  due,  which  he  says  he  paid,  though  it  does  not  appear 
when  he  paid  it.  The  plaintiff  says  that  in  that  letter  he  asked 
McNeil  to  send  him  “a  statement  of  the  kind  of  policy  and  the 
benefits  I was  to  derive  thereunder.”  Objection  was  taken  to 
this  secondary  evidence  of  the  contents,  neither  the  letter  nor 
any  copy  being  produced.  McNeil’s  reply  of  the  llth  November 
was,  however,  produced,  in  which  he  says:  “You  seem  to  be  in 
doubt  as  to  the  kind  of  policy  you  applied  for.  In  order  to  make 
it  clear  to  you,  I send  a slip  to  shew  you  plan.  You  will  observe 
that  the  cash  value  in  twenty  years  is  composed  of  two  amounts, 
i.e.,  the  reserve  and  the  surplus.”  It  is  upon  the  “slip”  enclosed 
that  the  plaintiff  relies,  not  entirely  as  the  foundation  of  his  case, 
but  as  strong  proof  of  it.  It  is  a printed  form  with  blanks  for 
sums  to  be  filled  in.  It  does  not  bear  the  defendant  company’s 
name,  but,  as  it  is  so  peculiarly  adapted  to  this  form  of  policy. 
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and  there  is  no  attempt  to  disavow  it,  althoug'h  a high  officer  of 
the  company  was  called  as  a witness,  I would  unhesitatingly  find 
it  to  be  a form  issued  by  the  company  for  use  by  their  agents, 
and  evidently  adapted  for  submission  to  persons  about  to  insure 
and  who  wished  to  know  the  sort  of  contract  they  would  get.  It, 
in  fact,  addresses  itself  to  the  person  to  whom  it  is  handed.  It 
says:  ‘‘The  contract  provides  that,  in  the  event  of  death  within 
twenty  years,  the  company  guarantees  to  pay  not  only  the  $1,000 
but  will  pay,  in  addition  thereto,  all  payments  made  by  you  to 
them  ...  At  the  termination  of  the  twenty  years  you  will 
have  the  right  to  select  any  one  of  the  following  options : 1.  Sur- 
render policy  for  cash  reserve,  $527,  surplus  486=$1,013 : re- 
served guaranteed  surplus  estimated  on  past  experience  . . . ” 

The  plaintiff  says : “ I was  satisfied  when  I received  this  slip 
of  paper,  because  it  sets  forth  the  representations  made  to  me 
verbally  by  McNeil  and  Belfry,  and  I attached  it  to'  my  policy, 
kept  it  with  the  policy,  and  have  had  it  for  twenty  years.  At  the 
expiry  of  that  time  I expected  the  representations  made  in  that 
paper  to  be  made  good.” 

On  cross-examination,  he  says  he  cannot  pretend  to  recollect 
what  was  said  to  him  before  he  received  the  letter — but  he  has 
“no  doubt  they  went  through  the  whole  gamut  of  insurance 
talk:”  “Q.  And  are  you  prepared  to  swear  here  now  what  the 
figures  were  they  gave  you?  A.  Yes.  Q.  More  by  reference  to 
the  statement  they  gave  you  which  you  received  on  the  12th  of 
November?  A.  I got  that  statement  in  writing  when  the  matter 
was  fresh  in  my  memory.  I examined  the  writing  immediately 
I got  it,  and  it  was  right  and  satisf  actory,  and  I filed  it  away  with 
my  policy.”  Again  he  says:  “Those  policies  were  issued  to  me 
in  pursuance  of  the  application  I made  for  insurance  on  those 
representations.  ’ ’ 

Now,  all  that  is  not  as  specific  as  one  would  like.  It  would 
not  be  inconsistent  with  this  evidence  that  Belfry  and  McNeil 
had  stated  verbally  to  him  the  correct  amount  of  the  reserve, 
and  that,  finding  the  amount  not  less  favourable  in  the  state- 
ment, he  was  satisfied  with  the  latter,  although  he  had  been 
equally  satisfied  with  the  lower  amount.  Or  no  sum  might  have 
been  mentioned  as  the  amount  of  the  reserve,  and  the  reference 
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to  the  mortality  table  may  have  been  taken  as  specific  enough. 
His  examination  was  not  further  pressed.  He  had  been  ex- 
amined for  discovery,  and  it  may  be  that  the  defendants’ counsel 
knew  just  what  he  would  say  if  more  closely  questioned,  and 
deemed  it  useless  to  go  further.  There  was  no  attempt  by  the 
plaintiff  to  evade  any  question.  The  learned  trial  Judge  seems 
to  have  taken  his  evidence  as  meaning  that,  while  the  matter  was 
fresh  in  his  mind,  he  saw  that  not  only  the  other  items  in  the 
“slip,”  but  also  the  amount  of  the  reserve  so  stated  therein, 
were  the  same  as  had  been  stated  to  him  verbally  a few  weeks 
previously.  The  examination  was  short.  If  it  had  been  con- 
sidered that  his  evidence  was  not  specific  enough,  it  could  have 
been  cleared  up  there  and  then  one  way  or  the  other.  I have 
had  considerable  doubt  whether  now  full  effect  ought  not  to  be 
given  to  his  statement  that  the  slip  set  forth  the  representations 
made  to  him  verbally,  as  meaning  that  it  did  not  set  forth  more, 
and  that  it  stated  not  merely  an  amount  for  reserve,  with  which 
he  was  satisfied,  but  also  exactly  the  same  amount  which  had 
been  told  him,  and  whether  we  should  at  this  stage  criticise  so 
closely  statements  to  which  the  learned  trial  Judge  evidently 
attached  the  meaning  which,  no  doubt,  was  intended  to  be  con- 
veyed. But,  on  the  other  hand,  the  onus  was  distinctly  upon  the 
plaintiff  to  make  out  a very  clear  case,  and,  if  he  choose  to  leave 
his  evidence  in  an  uncertain  shape,  it  certainly  was  not  for  the 
defendants  to  make  it  more  precise.  I do  not  feel  warranted  in 
differing  from  the  other  members  of  the  Court  in  the  conclusion 
that  the  evidence  was  too  unsatisfactory  to  undo  a transaction 
entered  into  so  many  years  ago.  I confess,  too,  that  I cannot 
bring  myself  to  believe  that  there  was  intentional  misrepresen- 
tation by  McNeil  in  the  sum  stated  as  the  amount  of  reserve  in 
the  slip.  He  was  putting  in  writing  that  which  could  so  easily 
have  been  contradicted  at  any  time  by  the  tables.  It  seems  to  be  the 
reserve  on  a policy  of  a man  eight  years  older,  and  he  or  some 
clerk  may  easily  have  made  a careless  mistake  in  referring  to  the 
printed  table. 

That  sum  was  only  one  among  a large  number  written  on  the 
slip.  It  adds  to  the  doubt  in  one’s  mind  that  such  a mistake 
could  have  been  made  twice  by  McNeil  and  once  by  Belfry; 
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and  hence  doubt  of  the  fact  that  the  precise  amount  of  reserve 
written  in  that  slip  had  'been  verbally  stated  at  all  by  both  or 
cither  of  them.  It  would  be  no  reflection  upon  Mr.  Shaw’s  evi- 
dence, if,  seeing  that  it  was  not  less  than  had  been  verbally 
stated  to  him,  he  was  satisfled  with  it  and  put  it  away  without 
giving  further  thought,  and  naturally  he  would  now  not  be  able 
to  state  the  precise  amount,  if  any,  which  had  been  mentioned. 

Then  one  other  fact  which  is  important  is  the  agency  of  Mc- 
Neil. The  company  does  not  call  any  evidence  to  deny  his 
agency — except  in  the  question  to  their  assistant  actuary,  whose 
duties  would  not  bring  him  in  contact  with  the  agents  or  their 
appointment.  He  is  not  shewn  to  have  been  with  the  company 
before  1892,  and  he  simply  says  he  knows  the  system  of  1889. 
He  says  that  Messrs.  T.  & H.  K.  Merritt  (a  firm  of  Toronto) 
were  the  general  agents  of  the  company  in  Ontario,  and,  being 
asked  if  the  company  had  any  other  agents  in  Ontario,  answered : 
‘‘No,  sir,  our  system  at  that  time  was  to  appoint  a general 
agent.”  Then,  on  cross-examination:  “Q.  How  did  you  know 
these  people  were  the  agents?  A.  Simply  from  seeing  the  name 
on  applications  and  the  list  of  agents.  Q.  Then  the  general 
agents  appointed  sub-agents?  A.  He  appointed  agents.  They 
were  not  agents  of  the  company.  Q.  What  would  you  call  agents 
so  appointed?  A.  These  men  were  appointed  by  the  general 
agent.  ’ ’ 

I think  it  is  manifest  that  this  witness  did  not  even  claim  to 
have  been  in  communication  with  Messrs.  Merritt,  or  any  agents, 
as  he  says  he  was  in  the  actuarial  department.  He  has  no  know- 
ledge of  the  agreement  with,  or  authority  given  to,  the  general 
agent.  But  it  is  quite  manifest  that  the  latter  was  expected  to 
appoint  others  to  do  the  work  throughout  the  Province  (the 
printed ‘form  of  application  has  the  words  “soliciting  agent” 
printed  on  it),  and  the  conclusion  of  the  witness  that  those 
others  were  not  the  company’s  agents  is  manifestly  a conclusion 
of  law  by  him  without  knowledge  of  the  facts.  What  is  certain 
is  that  McNeil  and  Belfry  assumed  to  act  as  the  company’s 
agents,  had  its  printed  forms  of  application  and  interim  receipt, 
rate-books  and  printed  letter-heads,  and  McNeil  had  the  un- 
challenged form  of  statement  or  slip ; both  of  them  sign  the 
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application  as  witnesses,  McNeil  writing  his  name  on  a line 
beneath  which  the  words  ''soliciting  agent”  are  printed  and  not 
struck  out,  and  on  which  line  it  was  manifestly  intended  the 
soliciting  agent  should  sign,  and  the  application  thus  went  be- 
fore the  company ; the  policy  is  delivered  pursuant  to  that  appli- 
cation, through  Belfry,  and  there  is  no  attempt  to  shew  that  any 
one,  other  than  those  two,  was  actually  concerned,  or  ithat  any  one 
else  received  commission  or  remuneration  for  the  transaction. 
The  finding  of  the  learned  trial  Judge  that  McNeil  was  the 
agent  of  the  company  appears  to  me  well  warranted.  Then, 
further,  it  should,  I think,  on  this  evidence,  be  held  that  McNeil 
was  authorised  to  inform  applicants  for  insurance  what  the 
amount  of  the  reserve  would  be,  and  an  estimate  of  profits  and 
the  nature  of  the  plan  upon  which  the  insurance  was  being 
effected.  Both  the  application  and  the  policy  are  silent  as  to 
those,  and,  as  I have  said,  the  company  must  have  intended  that 
the  agents  themselves  would  give  the  information.  Even  in  the 
United  States,  the  American  table  of  mortality  and  the  calcula- 
tions thereon  at  four  per  cent,  would  be  unknown,  and  it  might 
almost  be  said  inaccessible,  to  far  the  greater  bulk  of  their  cus- 
tomers ; and  how  much  less  could  they  expect  people  in  Canada 
to  know  it,  any  more  than  if  it  were  a table  made  up  and  used 
by  this  company  alone — or  to  do  business  without  knowing  it? 
Then,  too,  if  the  "slip”  sent  by  McNeil  was  indeed  a form  issued 
by  the  company,  as  upon  this  evidence  should,  I think,  be  held, 
it  plainly  implied  that  the  blanks  would  be  filled  in  by  the 
agent,  and,  by  the  use  of  the  word  "you,”  that  the  purchaser 
was  to  see  and  rely  upon  it,  and,  if  the  agent  was  expected  or 
authorised  to  fill  in  that  blank,  equally  he  would  be  authorised 
to  make  the  statement  verbally. 

Then,  in  addition,  the  dates  of  McNeil  and  Belfry^’s  letters 
bear  out  the  plaintiff’s  statement  that  he  received  the  "slip” 
before  receiving  the  policy,  and  would  find  nothing  in  the  latter 
to  cast  doubt  upon  the  information  given  to  him. 

If  the  facts  were,  that  the  representation  as  to  the  amount 
of  reserve  being  $527  was  made  before  the  application;  that  the 
plaintiff  made  the  application  upon  the  representation ; that  the 
representation  was  made  by  an  agent  of  the  company;  and  that 
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such  agent  was  acting  within  the  scope  of  his  authority  in  mak- 
ing representations  as  to  the  amount  of  reserve;  and  that  the 
policy  contained  nothing  to  shew  that  the  representation  was 
incorrect  or  put  the  plaintiff  on  his  guard;  there  would  be,  in 
my  opinion,  no  ground  for  interfering  with  the  judgment. 

The  policy  contained  a notice  that  no  agent  had  power  to 
make  or  modify  that  or  any  contract  of  insurance,  to  extend  the 
time  for  paying  a premium,  or  to  bind  the  company  by  making 
any  promise  or  by  receiving  any  representations  or  information 
not  contained  in  the  application.  But  these  limitations  upon  the 
agent’s  power  did  not  touch  his  action  in  this  case.  He  was  not 
assuming  to  make  or  modify  a contract  or  a promise.  If  the 
contract  was  to  pay  $15  for  each  year  of  the  company’s  age, 
could  it  be  contended  that,  in  stating  how  old  the  company  was, 
the  agent  would  be  modifying  the  contract.  If  he  had  authority 
to  state  the  age  or  the  reserve,  his  doing  so  would  be  the  same 
as  if  the  general  manager  of  the  company  itself  were  doing  it; 
and,  if  so  done,  it  would  not  be  a modification  of  the  contract, 
but  an  explanation  or  declaration  of  the  company’s  own  inter- 
pretation of  a term  left  without  explanation  on  the  face  of  the 
contract  itself.  If  it  was  within  the  scope  of  the  agent’s  author- 
ity to  state  the  amount,  the  mere  fact  of  his  making  a mistake  in 
the  amount  does  not  entitle  the  company  to  escape  the  conse- 
quences of  his  act. 

The  defendants,  having  received  the  plaintiff’s  money 
through  the  misrepresentation,  could  not  equitably  retain  it. 
The  case  is  on  the  same  footing  as  British  Work- 
man’s and  General  Assurance  Co.  v.  Cunliffe  (1902), 
18  Times  L.R.  425,  502,  where  there  was  misrepre- 
sentation without  fraud,  and  the  premiums  were  re- 
turned, and  Kettlewell  v.  Befuge  Assurance  Co.,  [1908]  1 K.B. 
545,  and  [1909]  A.C.  243,  where  the  fact  of  the  company  having 
run  the  risk  of  being  called  upon  to  pay,  in  case  of  the  plaintiff’s 
death,  was  held  not  to  relieve  it  from  returning  the  premium. 

In  the  case  of  Horncastle  v.  Equitable  Life  Assurance  Soci- 
ety, 22  Times  L.R.  735,  cited  for  the  defendants,  where  the 
plaintiff  relied  upon  representations  and  a memorandum  as  to 
profits  similar  to  the  one  here,  and  failed,  the  action  was  to  en- 
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force  them  as  a collateral  contract,  which  was  held  to  he  incon- 
sistent with  and  excluded  by  the  terms  of  the  policy.  Jordan  v. 
Money,  5 H.L.C.  185,  and  Maddison  v.  Alderson,  8 App.  Oas. 
467,  were  also  cited  as  against  the  enforcement  of  a representa- 
tion of  intention  as  opposed  to  representation  of  fact,  but  here  it 
was  a representation  of  fact,  the  contents  of  the  American  table 
of  mortality. 

But,  in  the  view  that  the  plaintiff  did  not  clearly  prove  that 
the  proper  amount  of  reserve  was  not  in  fact  stated  to  him,  I 
concur  in  allowing  the  appeal. 

Appeal  allowed  with  costs;  and  judgment  to  he  entered  as 
stated  hy  Meredith,  J.A. 
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County  of  Wentworth  v.  Township  of  West  Flamborough 

Highway — Township  Boundary  Line — Deviation — Substituted  Road — As- 

sumption  by  County — Dedication — Liability  to  Repair — Expenditure 

by  County — Right  of  Action  to  Recover — Municipal  Act,  1903,  secs. 

620,  622,  648-653. 

In  an  action  by  a county  corporation  against  a township  corporation  to 
recover  one-half  the  amount  expended  by  the  former  upon  a road  alleged 
to  be  a township  boundary  line  not  assumed  by  the  county  council,  under 
sec.  648  et  seq.  of  the  Municipal  Act,  1903,  it  appeared  that  part  of  the 
road  was  the  original  road  allowance  between  two  townships;  but  the 
remaining  portion  consisted  of  a road  marked  on  a plan  as  “the  Guelph 
road,”  east  of  and  parallel  to  the  boundary  line  road,  and  lying  wholly 
within  one  of  the  townships;  access  to  the  Guelph  road,  from  the 
opened  and  travelled  part  of  the  boundary  line  road,  was  by  means  of  a 
municipal  concession  road,  at  right  angles  to  the  boundary  line,  and 
up  to  which  the  Guelph  road  had  been  opened.  The  Guelph  road  was 
originally  opened  through  the  private  lands  of  one  iC.,  and  by  him  dedi- 
cated to  public  use.  This  dedication  had  been  accepted  by  the  action  of 
the  county  council,  which  had  conveyed  to  C.,  in  lieu  thereof,  the  old 
unopened  part  of  the  boundary  line  allowance:  — 

Held,  that  the  site  of  the  road  contemplated  in  the  unopened  part  of  the 
boundary  road  allowance  had  been,  for  sufficient  physical  reasons, 
shifted  by  the  act  of  the  county  council  to  the  travelled  Guelph  road, 
which  was  a “deviation,”  within  the  meaning  of  sec.  622  of  the  Municipal 
Act,  1903. 

Definition  of  “deviation.” 

Review  of  the  authorities. 

Held,  also,  that  the  county  corporation  having  executed  the  repairs,  were 
entitled,  by  action  against  the  township  corporation  which  repudiated 
liability,  to  recover  one-half  of  the  money  expended. 

Sections  620,  622,  and  648  to  653  of  the  Municipal  Act,  1903,  considered. 
Judgment  of  ^Middleton,  J.,  reversed. 

Action  to  recover  $627.83,  alleged  to  be  due  as  one-half  the 
amount  expended  upon  a road  alleged  to  be  a ‘Township  boundary 
line  not  assumed  by  the  county  council,^’  under  sec.  648  et  seq. 
of  the  Municipal  Act,  1903. 

November  12  and  December  6,  1910.  The  action  was  tried 
before  Middleton,  J.,  without  a jury,  at  Hamilton  and  Toronto. 

J . L.  Counsell,  for  the  plaintiffs. 

G.  Lynch-Staunton,  K.C.,  for  the  defendants. 

December  12,  1910.  Middleton,  J.: — Tart  of  the  road  in 
question  is  the  original  road  allowance — this  lies  between  the  Dun- 
das  road  and  the  road  between  the  1st  and  2nd  concessions.  As 
to  this  road,  the  township  is  ready  to  pay  its  share,  and,  upon 
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the  evidence,  the  $100  already  offered  is  ample.  The  remaining 
portion  of  the  road  in  question  consists  of  a road  marked  on  Car- 
roll’s  plan  as  ‘The  Guelph  road.”  This  is  east  of  and  parallel 
to  the  town  road;  as  surveyed,  it  lies  entirely  within  East  Flam- 
borough,  and  runs  south  from  the  concession  road  to  the  Plains 
road,  along  the  shore  of  Burlington  bay.  The  concession  road 
is  open  for  a short  distance  between  these  two  roads  (and  a little 
easterly),  thus  forming  the  connecting  link  between  the  travelled 
portion  of  the  town  line  and  the  Guelph  road. 


It  is  said,  in  answer  to  this  claim,  that  a road  running  from  the 
mountain,  in  part  along  the  boundary  between  lots  26  and  27  in 
the  1st  and  2nd  concessions  in  West  Flamborough,  and  connecting 
with  the  Plains  road  some  considerable  distance  west  of  the  town 
line  road  as  surveyed  (and  which,  for  convenience,  I shall  call 
“the  Stone  road”),  constitutes  a deviation  of  the  town  line,  and 
that,  upon  this  deviation  being  made  many  years  ago,  the  original 
town  line  as  surveyed,  and  then  unopened,  ceased  to  be  a potential 
road. 

North  of  the  Dundas  road,  and  below  the  mountain,  the  town 
line  road  has  never  been  opened.  Above  the  mountain,  the  town 
line  road  has  been  opened  northerly,  and  is  used  throughout  to 
the  northern  limit  of  the  township  and  beyond. 

At  the  brow  of  the  mountain  this  road  connects  with  what  I 
have  called  “the  Stone  road,”  which  winds  down  the  mountain, 
and  then  follows  the  course  already  indicated.  The  travel  coming 
down  from  the  township  road  north  of  the  mountain  follows  this 
Stone  road,  and  reaches  Hamilton  either  by  the  Dundas  road  or 
the  Plains  road. 

The  origin  of  the  Stone  road  is  obscure.  The  only  evidence 
before  me,  and  apparently  the  only  evidence  that  can  be  obtained, 
is  contained  in  by-laws  7 and  65  of  the  United  Counties  of  Went- 
worth and  Halton. 

By-law  7,  passed  on  the  31st  January,  1850,  recites  that  it  is 
expedient  to  alter  the  line  of  road  at  the  north-west  angle  of  lot 
26,  2nd  concession,  Flamborough  West,  and  enacts  that  a road 
therein  described  shall  be  established.  This  road  commences 
upon  the  mountain,  where  the  travelled  road  intersects  the  original 
town  line  road,  and  descends  the  mountain  by  devious  curves, 
ending  where  “the  present  travelled  road  between  lots  26  and  27” 
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is  reached.  This  by-law  is,  no  doubt,  for  the  purpose  of  defining 
and  in  some  respects  altering  a road  down  the  mountain  connecting 
two  already  established  and  travelled  roads — above  the  mountain 
upon  the  town  line  and  below  the  mountain  upon  the  boundary 
between  lots  26  and  27. 

The  second  by-law,  passed  on  the  31st  March,  1853,  “to  es- 
tablish the  line  of  road  down  the  mountain  on  or  near  the  township 
line  between  East  and  West  Flamborough,’’  establishes  the  same 
road  by  the  same  description,  save  that  it  is  made  66  feet  wide, 
instead  of  50.  The  inference  is,  that  prior  to  1850  this  Stone  road 
had  become  a county  road.  I do  not  think  this  road  can  be  in 
any  way  regarded  as  a deviation  of  the  town  road.  My  reasons 
are  given  later  in  discussing  the  “Guelph  road.’’ 
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The  origin  of  the  “Guelph  road”  {i.e.,  the  short  road  through 
Carroll’s  property,  so-called  for  convenience)  is  as  follows.  One 
Carroll,  in  December,  1843,  purchased  the  land  east  of  the  town 
road  and  south  of  the  concession  road.  The  road  may  have 
existed  upon  the  ground  as  a travelled  road,  but  it  is  not  mentioned 
in  the  conveyance.  In  April,  1855,  Carroll  made  a plan  of  this 
land,  which  was  registered  on  the  13th  June,  1857.  Upon  this 
plan  this  road  is  shewn  as  laid  out  by  him  upon  his  own  property. 
By  deed  of  the  12th  May,  1855,  Carroll  sold  some  lots  according 
to  this  plan.  Upon  this  plan  the  road  allowance  is  dealt  with  as 
Carroll’s  property,  though  he  had  not  then  acquired  any  title  to 
it.  Carroll,  in  1863,  applied  to  the  county  council  for  a convey- 
ance of  the  original  road  allowance,  upon  the  ground  that  by  the 
laying  out  of  the  road  upon  his  own  property,  under  the  law  then 
in  force  (similar  to  the  present  sec.  641  (1)  ),  he  was  entitled  to  it. 
On  the  22nd  June  (minutes,  pp.  27  and  29)  this  request  was  referred 
to  the  standing  committee  on  roads  and  bridges,  which  on  the  23rd 
June  (p.  34)  reported  that,  having  examined  his  application,  they 
recommend  the  council  to  comply  with  his  request,  upon  con- 
dition of  his  furnishing  a surveyor’s  report  stating  that  the  road 
given  is  sufficient  for  public  purposes.  This  report  was,  on  the 
same  day,  adopted  by  the  council  (p.  30).  On  the  14th  December, 
1863,  a surveyor’s  report  was  presented  and  referred  to  the  same 
committee,  who  reported  that  Carroll  had  complied  with  the  re- 
quest of  the  committee,  and  had  furnished  the  report  of  Thomas 
A.  Blyth,  P.L.S.,  certifying  that  he  had  laid  out  a road  or  street 
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leading  from  the  marsh  across  the  railway,  and  thence  in  a 
north-westerly  direction  to  the  road  allowance  between  the  1st 
and  2nd  concessions  as  laid  down  in  the  plan,  and  that  the  same 
is  sufficient  for  public  travel.  The  committee  recommend  that 
the  council  pass  a by-law  conveying  the  road  allowance  to  Carroll 
(minutes,  p.  52);  this  report  was  adopted  (minutes,  p.  45).  No 
by-law  was  passed,  but  this  allowance  was  conveyed  to  Carroll. 
Carroll’s  plan,  though  made  long  before  this  conveyance,  assumed 
to  deal  with  this  road  allowance  as  part  of  his  lands.  Carroll, 
in  1855,  sold  lands  with  reference  to  this  plan. 

The  original  road  allowance,  by  reason  of  ponds,  ravines, 
and  marshes,  was  incapable  of  being  used  as  a road. 


The  validity  of  the  conveyance  to  Carroll  without  a by-law 
may  be  open  to  question,  but  that  is  quite  beside  the  present  dis- 
pute (see  sec.  641  of  the  Municipal  Act,  1903). 

When  Carroll  made  and  registered  his  plan  and  conveyed  lands 
according  to  it,  the  street  laid  out  was  dedicated  by  him  as  a high- 
way, and,  upon  acceptance  by  the  township,  would  become  a 
township  road.  The  action  of  the  county  as  above  outlined  did 
not  in  any  way  indicate  an  intention  upon  its  part  to  assume  it 
as  a county  road.  The  county  desired,  as  required  by  law,  to 
assure  itself  that  the  road  so  laid  out  by  Carroll  in  the  township 
was  adequate  to  accommodate  the  public  travel,  before  conveying 
to  him  in  recognition  of,  and  pro  tanto  in  compensation  for,  the 
road  so  dedicated,  the  unopened  allowance  for  which  then  was, 
in  view  of  the  substituted  road,  of  no  public  use.  This  road,  so  given, 
is  not,  in  any  sense,  a deviation  of  the  original  road.  It  is  a new 
road.  It  does  not  form  any  part  of  the  town  line  road.  True, 
it  may  serve  to  accommodate  the  travel  which  would  have  passed 
over  the  original  road,  if  it  had  been  practicable  to  open  it,  and 
if  it  had  been  opened. 

I shall  not  attempt  to  define  a deviation — a definition  is  the 
most  dangerous  of  dicta;  certainly  the  road  with  its  deviation 
must  still  remain  in  substance  the  same  road.  In  the  case  of  town 
line  roads,  it  must,  in  a general  way,  still  define  and  follow  the  muni- 
cipal boundary,  though  it  may,  when  deviating  to  surmount 
some  physical  difficulty  in  an  economical  manner,  depart  from 
the  straight  line  shewn  in  the  original  survey.  As  long  as  the 
identity  of  the  road  remains,  the  minor  departure  from  the  direct 
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course  is  not  material;  but,  when  the  situation  is  such  that  the 
original  location  is  entirely  abandoned,  and  a new  location  is 
taken,  then  the  road  becomes  a new,  independent,  and  substituted 
road,  and  cannot  be  called  a deviation  of  the  original  road. 

In  this  view,  the  action  fails. 

Sections  622-24  and  648  speak  of  township  boundary  lines, 
and  do  not  speak  of  deviations.  Section  617  says  that  a road 
shall  '‘for  the  purpose  of  this  section”  be  regarded  as  a boundary 
road,  though  it  may  deviate  so  as  to  be  at  some  place  wholly  within 
one  municipality.  This  may  place  a further  obstacle  in  the  plain- 
tiffs’ way. 

I have  not  said  anything  with  reference  to  the  failure  of  the 
county  to  do  what  may  well  be  essential  to  the  foundation  of  their 
case,  i.e.,  to  comply  strictly  with  the  provisions  found  in  sec.  648 
et  seq.,  as  I thought  it  better  to  deal  with  the  matter  upon  broader 
lines. 

Action  dismissed  with  costs. 

The  plaintiffs  appealed  from  the  judgment  of  Middleton,  J. 

March  27,  1911.  The  appeal  was  heard  by  a Divisional 
Court  composed  of  Boyd,  C.,  Clute  and  Sutherland,  JJ. 

J.  L.  Counsell,  for  the  plaintiffs,  argued  that  the  road  in 
question  was  a deviation  of  the  original  road,  within  the  meaning 
of  the  Municipal  Act,  1903,  3 Edw.  VII.  ch.  19,  sec.  622;  and 
cited  in  support  of  this  contention  Township  of  Fitzroy  v.  County 
of  Carleton  (1905),  9 O.L.R.  686. 

G.  Lynch- Staunton,  K.C.,  for  the  defendants,  contended  that 
the  road  was  not  a deviation.  He  also  urged  that  the  plaintiffs 
had  not  complied  strictly  with  the  provisions  of  secs.  648,  649, 
and  651  of  the  Municipal  Act. 

Counsell,  in  reply,  stated  that  the  plaintiffs  had  not  proceeded 
under  sec.  651,  but  under  sec.  652. 

April  7.  The  judgment  of  the  Court  was  delivered  by  Boyd, 
C.: — By  the  Act  of  1887,  sec.  536  (Act  of  1903,  sec.  620), all  town- 
ship boundary  lines  (not  assumed  by  the  county  council)  shall 
be  opened,  maintained,  and  improved  by  the  township  councils. 
Section  538:  "In  case  a road  lies  wholly  or  partly  between  a . . . 


D.  C. 
1910 

County 

OF 

Wentwoeth 

V. 

Township 
OF  West 
Flam- 

BOEOUGH. 
Middleton.  J. 


588 


ONTARIO  LAW  REPORTS. 


D.  C. 
1911 

County 

OF 

Wentworth 

V. 

Township 
OP  West 
Flam- 
borough. 

Boyd,  C. 


[vOL. 

township  . . . and  an  adjoining  . . . township  . . . 
the  councils  of  the  municipalities  between  which  the  road  lies 
shall  have  joint  jurisdiction  over  the  same,  although  the  road 
may  so  deviate  as  in  some  places  to  be  wholly  or  in  part  within 
either  of  them”  (Act  of  1903,  sec.  622). 

The  former  section  declares  the  duties  cast  upon  the  township 
councils  in  respect  of  boundary  line  roads,  and  the  latter  declares 
that  such  boundary  line  roads  are  under  the  joint  jurisdiction  of 
the  township  councils,  although  the  road  m^ay  deviate  occasionally 
from  the  exact  boundary  line  so  as  to  be  wholly  in  one  township 
at  that  place  of  deviation:  County  of  Victoria  v.  County  of  Peter- 
borough (1888),  15  A.R.  617,  per  Osier,  J.A.,  at  pp.  624-626. 
He  refers  to  Pi  re  McBride  and  Township  of  York  (1871),  31 
U.C.R.  355,  as  one  case  where  there  was  deviation  of  a road 
dividing  different  townships.  Part  of  it  was  not  opened  opposite 
to  a particular  lot,  and  the  road  deviated  from  the  original  allow- 
ance across  the  end  of  that  lot.  That  deviation  was  held  to 
be  part  of  a road  dividing  different  townships,  so  that  (under 
the  then  Municipal  Act  of  1866,  sec.  341)  it  could  only  be  closed 
by  the  county  council.  Osier,  J.A.,  then  proceeds  (p.  627): 
‘‘The  term  ‘deviation’  indicates  a departure  from  some  other 
course  or  way  which  might  have  been  pursued  at  more  or  less 
inconvenience,  and  is  inappropriate  where  there  is  none  such 
to  follow  or  deviate  from.  It  is  used  in  the  Act”  (Lc.,  the  Muni- 
cipal Act)  “as  meaning  a departure  from  the  allotted  road  allow- 
ance in  the  boundary  line  where  that  is  necessary  . . . for 

the  purpose  of  obtaining  a good  line  of  road.”  His  words  later 
imply  that  it  would  be  a reasonable  construction  of  the  Act  to 
hold  that  the  term  “deviation”  applied  to  a road  substituted  for 
the  possible  one  on  the  boundary  line:  ih. 

In  the  Court  below  (15  O.R.  446)  Robertson,  J.,  had  in  like 
manner  dealt  with  the  word  “deviate.”  He  said  it  “means  to 
leave  the  original  or  established  course,  and  to  take  another  course 
therefrom;  in  doing  this,  how  is  it  possible  to  avoid  going  ‘wholly 
within  one  of  such  municipalities,  etc.?’  And,  having  once  done  so, 
the  evident  intention  of  the  Act  is  to  enable  the  road  to  be  made 
where  it  is  most  convenient  and  most  useful  to  the  two  interested 
municipalities:”  15  O.R.  at  p.  452.  This  language  is  not  affected, 
though  his  decision  was  overruled  in  the  Court  of  Appeal.  That 
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Court  was  affirmed  by  the  Supreme  Court:  Cameron’s  Supreme 
Court  Cases,  p.  608.  In  the  Supreme  Court  Patterson,  J.,  says: 
Notice  that  it  is  the  road  that  may  deviate  . . . that  is  to 

say,  the  road  that  was  intended  to  run  on  the  line  may  accidentally 
by  reason  of  inaccurate  surveying,  or  purposely  in  order  to  shun 
some  obstacle,  or  for  some  other  cause,  get  off  the  line.  In  that 
case  it  is  to  be  treated  as  it  would  be  treated  if  it  had  adhered  to 
the  line.  That  is  the  effect  of  the  statute.  But  where  there  is 
no  road  intended  to  be  on  the  line,  there  is  no  road  that  can 
deviate  from  the  line:”  p.  617. 

‘‘Deviation”  as  used  in  railway  legislation  has  also  this  liberal 
meaning  as  permitting  a change  of  line  from  that  laid  down  on 
the  plans  to  a new  line  not  to  deviate  more  than  the  prescribed 
distance — a changing  of  the  site  from  one  place  to  the  other: 
Doe  d.  Payne  v.  Bristol  and  Exeter  R.W.  Co.  (1840),  6 M.  & W.  320, 
341,  345;  Murphy  v.  Kingston  and  Pembroke  R.W.  Co.  (1886), 
11  O.R.  302.  In  Herron  v.  Rathmines  and  Rathgar  Improvement 
Commissioners,  [1892]  A.C.  498,  517,  Lord  Watson  said:  “Devia- 
tion, in  its  ordinary  and  natural  sense,  and  also  in  the  sense  in 
which  ...  it  has  . . . been  used  in  Acts  of  Parliament, 

simply  means  shifting  the  work  in  its  integrity  from  one  site  to 
another  which  may  be  deemed  more  suitable.” 
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Applying  this  definition  to  the  facts  of  the  case,  it  would  appear 
that  the  site  of  the  road  contemplated  in  the  unopened  part  of 
the  boundary  road  allowance  has  been,  for  sufficient  physical 
reasons,  shifted  by  the  act  of  the  county  council  to  the  travelled 
Guelph  road  now  established  about  parallel  to  the  unopened 
allowance,  access  to  which,  from  the  opened  and  travelled  part 
of  the  boundary  line  road,  is  by  means  of  a municipal  concession 
road  at  right  angles  to  the  boundary  line  and  up  to  which  the 
Guelph  road  has  been  opened.  This  Guelph  road  was  originally 
opened  through  the  private  lands  of  Carroll,  and  by  him  dedi- 
cated to  public  use.  This  dedication  has  been  accepted  by  the 
action  of  the  council  of  the  county,  in  which  both  Flamborough 
townships  are  situate,  and  that  council  has  conveyed  to  him, 
in  lieu  thereof,  the  old  unopened  part  of  the  boundary  line  allow- 
ance, which  has  thus  become  permanefitly  closed  by  proper 
municipal  action:  In  re  McBride  and  Township  of  York,  31 
U.C.R.  355,  and  O’Connor  v.  Townships  of  Otonabee  and  Douro 
(1874),  35  U.C.R.  73,  85. 
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The  plan  of  this  Carroll  or  Guelph  road  was  registered  in 
1857.  The  action  of  the  county  council  in  accepting  this  road 
and  directing  a conveyance  to  the  private  owner,  Carroll,  of 
the  unopened  part  of  the  old  allowance,  was  carried  out  in  the 
end  of  1863,  and  since  then  the  Carroll  road  has  been  used  as 
part  or  extension  of  the  boundary  line  road — substituted  for 
or  taken  over  in  lieu  of  the  old  impassable  site.  This  public 
transaction,  in  which  the  representatives  of  both  townships  who 
were  members  of  the  county  council  adjudged  that  the  original 
road  allowance  between  the  townships  should  be  conveyed  to 
Carroll,  in  lieu  of  the  road  laid  out  by  him,  and  certified  to  be 
fit  for  all  the  purposes  of  a public  highway,  should  estop  every 
one  from  saying  that  the  new  road  was  not  substituted  for  the 
other,  and  that,  as  a consequence,  the  new  road  is,  within  the 
meaning  of  the  statute,  a deviation  of  the  boundary  line  un- 
opened allowance  for  road — one,  therefore,  for  the  repair  and 
maintenance  of  which  both  townships  are  liable,  though  this 
part  lies  entirely  within  the  territory  of  Flamborough  East. 

The  county,  acting  in  good  faith,  after  notification  to  the 
defendants,  and  their  making  objection  to  being  at  all  liable, 
proceeded,  perhaps  with  not  the  greatest  regularity,  to  expend 
money,  some  $1,200,  in  making  the  repairs,  of  which  the  half  has 
been  paid  by  Flamborough  East.  The  other  half  the  defen- 
dants refuse  to  pay;  and  hence  this  action. 

East  Flamborough  made  application,  under  sec.  648  of  the 
Municipal  Act,  to  the  county  council,  on  the  3rd  June,  1907, 
to  adjust  the  dispute  between  the  two  Flamboroughs,  and  this 
was  passed  on  by  the  council,  in  the  presence  of  representatives 
of  both,  on  the  7th  June,  and,  after  inspection  of  the  road  in 
dispute,  it  was  resolved  that,  as  before  this  time  the  Township 
of  East  Flamborough  had  done  the  repairs  without  consulting 
West  Flamborough,  that  would  not  be  disturbed,  but  for  the 
future  the  road  in  dispute  should  be  deemed  the  town  line  be- 
tween the  townships,  and  that  both  should  bear  a like  sum  in 
keeping  the  road  in  repair. 

On  the  26th  September,  1907,  the  council  of  the  county 
resolved,  under  sec.  652  of  the  Act,  that  it  was  expedient  and 
necessary  to  appoint  a commissioner  to  see  that  the  road  should 
be  placed  and  maintained  in  fit  repair,  and  that  all  expenses 
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incurred  in  doing  so  should  be  chargeable  to  and  collectable 
from  the  two  townships  in  equal  proportions;  and  Peter  Ray 
was  appointed  to  carry  out  this  provision. 

The  county  council  adjudicated  that  half  the  expense  of 
keeping  the  place  in  repair  should  be  borne  by  each  township 
interested,  but  no  steps  were  taken  to  fix  beforehand  how  much 
that  was  to  be.  The  county  proceeded  to  appoint  a commis- 
sioner to  enforce  that  order  and  do  the  work,  and,  the  townships 
failing  to  intervene,  the  work  was  done  by  the  commissioner, 
and  the  moiety  of  that  outlay  has  been  paid  by  one  of  the  in- 
terested townships,  but  not  by  the  defendants.  • 

The  modus  operandi  provided  by  the  statute  is  not  very 
clear.  I can  find  only  one  reference  to  the  sections  in  a case 
reported,  O^Connor  v.  Townships  of  Otonabee  and  Douro,  35 
U.C.R.  73,  86,  where  the  county  made  five  yearly  grants  for 
the  entire  line,  amounting  in  all  to  $875,  which  was  expended 
by  commissioners  appointed  for  the  purpose;  and  it  is  said  that 
this  is  the  course  directed  to  be  taken  by  secs.  434,  435,  and  436, 
when  the  county  is  doing  the  work  for  the  townships  because 
the  townships  are  not  willing  to  do  the  work  themselves. 

The  proper  reading  of  secs.  648-653  is  to  be  considered.  As 
pointed  out  by  Mr.  Harrison,  in  his  Municipal  Manual,  the 
original  of  sec.  648  supposes  that  one  of  the  townships  is  disposed 
to  do  what  is  required;  but  sec.  649  is,  where  all  neglect  or  refuse 
to  act;  and  that  case  of  joint  inaction  or  refusal  is  provided  for 
by  sec.  650,  referring  to  petitions  provided  for  in  terms  by  sec. 

649.  I read  secs.  650  and  651  as  closely  connected  together, 
and  as  conferring  a permissive  power  to  act  under  sec.  649.  That 
is  indicated  by  the  amendment  made  in  1869,  changing  what 
was  then  sec.  341,  sub-sec.  4,  from  compulsory  to  permissive 
provisions:  33  Viet.  ch.  26,  sec.  16.  So  that,  in  effect,  secs.  649, 

650,  and  651  are  to  be  read  as  bracketed  together  and  as  of  per- 
missive character;  648  and  652  may  be  read  together  as  of  com- 
pulsory character,  i.e.,  when  once  the  county  has  directed  joint 
action  or  declared  joint  liability  on  the  part  of  the  townships, 
it  shall  be  the  duty  of  the  county  to  appoint  a commissioner 
to  execute  and  enforce  these  orders  as  to  the  joint  road;  and  if 
the  representatives  of  the  townships  do  not  intimate  their  inten- 
tion to  execute  the  work  themselves  (the  initiative  as  to  the  in- 
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tention  so  to  intervene  rests  on  the  township),  then  it  is  open 
for  the  county  council  to  proceed  ‘‘during  the  favourable  season’^ 
and  finish  the  work.  If  the  county  has  not  predetermined  the 
exact  amount  to  be  spent,  that  does  not,  as  I read  the  Act,  dis- 
qualify that  body  from  doing  the  work  and  recovering  the  out- 
lay from  the  township  in  default. 

Section  651,  as  to  a prior  determination  of  the  amount,  whether 
by  statute  labour  or  money  expenditure  or  both,  is  not  a neces- 
sary step  in  the  proceeding;  it  is  a permissive  provision  only.  It 
may  be,  on  a strict  construction  of  sec.  653,  that  when  there  has 
been  such  prior  determination  of  the  portion  to  be  paid  by  the 
township,  the  method  of  recovering  that  outlay  is  provided  for 
by  retention  of  any  township  money  in  the  control  of  the  county 
or  by  levy  of  an  additional  rate  on  the  township  sufficient  to 
cover  such  advances.  But,  even  so,  that  would  not  preclude 
an  action  to  recover  the  statutory  debt,  whether  arising  out 
of  a strict  adherence  to  the  permissive  terms  of  the  Act,  or  by 
the  actual  doing  of  the  work  by  the  county,  when  the  township 
elected  not  to  do  it.  This  is  the  result  of  the  early  decisions — 
Huron  District  Council  v.  London  District  Council  (1848),  4 U.C.R. 
302,  and  County  of  Wellington  v.  Township  of  Wilmot  (1859), 
17  U.C.R.  82,  86,  87. 

Owing  to  the  difficulty  of  the  law  on  these  sections,  I would 
not  be  averse,  in  the  present  case,  to  avoid  any  allegation  that 
unnecessary  expenditure  has  been  incurred  by  the  county,  to 
say  that  it  should  be  referred  to  the  Master  to  moderate  the 
amount,  if  the  township  so  desires;  otherwise  judgment  will 
go  for  the  payment  claimed  (less  $100,  which,  I understand, 
has  been  paid  for  part  of  the  road). 

This  litigation  arose  out  of  the  repudiation  of  any  liability 
for  the  road  in  question  by  the  defendants;  and,  therefore,  the 
costs  of  action  up  to  the  hearing  should  be  paid  by  the  defen- 
dants, and  also  the  costs  of  appeal. 

There  will  be  no  costs  to  either  party  of  a reference,  if  asked. 


[May  30.  Moss,  C.J.O.,  granted  leave  to  the  defendants  to  appeal  to  the 
Court  of  Appeal  from  the  judgment  of  the  Divisional  Court,  upon  the  sole 
question  whether  the  road  was  a deviation  of  a town  line  road  within  the 
meaning  of  the  Municipal  Act.  See  2 O.W.N.  1223.] 
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[DIVISIONAL  COURT.] 

Austin  v.  Riley. 

Free  Grants  and  Homesteads  Act — Patent  from  Crown — Reservation  of 

Mineral  Rights — Amending  Act,  8 Edw.  VII.  ch.  17,  sec.  4,  sub-sec. 

.3 — Construction  and  Effect — R.S.O.  1897,  ch.  29,  sec.  20 — Effect  of  Wife 

of  Locatee  not  Joining  in  Conveyance. 

The  statute  8 Edw.  VII.  ch.  17,  sec.  4,  sub-sec.  3 (O.) — rescinding  and 
making  void  all  reservations  of  mines,  ores  and  minerals  contained  in 
any  patent  theretofore  issued  for  lands  patented  under  the  Free  Grants 
and  Homesteads’  Act,  and  declaring  that  “all  mines,  ores  and  minerals  in 
such  lands  shall  be  deemed  to  have  passed  with  the  said  lands  to  the  sub- 
sequent and  present  owners  thereof” — operates,  not  as  a present  convey- 
ance or  release  of  the  mineral  rights  to  the  person  who  has  acquired  the 
title  conferred  by  the  patent,  but  as  a withdrawal  ab  initio  of  the  reser- 
vation, and  confirmation  of  the  title  of  the  original  patentee  and  of  all 
persons  claiming  under  him,  as  if  no  such  reservation  had  been  made. 
Effect  of  sec.  20  of  the  Free  Grants  and  Homesteads  Act,  R.S.O.  1897,  ch. 
29,  where  the  wife  of  the  locatee  does  not  join  with  him  in  the  convey- 
ance of  an  interest  in  the  land,  pointed  out. 

Appeal  by  the  defendant  from  the  judgment  of  Garrow,  J.A., 
at  the  trial,  in  favour  of  the  plaintiff,  in  an  action  for  a declaration 
that  he  was  the  owner  of  all  the  mineral  rights  in  lot  34  in  the  17th 
concession  of  the  township  of  Monmouth,  and  for  an  injunction 
restraining  the  defendant  from  interfering  with  the  plaintiff  in 
the  use  of  the  lot. 

March  22,  1910.  The  appeal  was  heard  by  a Divisional 
Court  composed  of  Mulock,  C.J.Ex.D.,  Maclaren,  J.A.,  and 
Clute,  J. 

R.  J.  McLaughlin,  K.C.,  for  the  defendant. 

A.  J.  Russell  Snow,  K.C.,  for  the  plaintiff. 

July  6.  The  judgment  of  the  Court  was  delivered  by  Clute, 
J.: — The  facts  (which  are  not  in  dispute)  are  as  follows: — 

On  the  17th  November,  1886,  one  Martin  Clement  (described 
as  a ‘Tree  grant  settler”)  obtained  a patent  from  the  Crown  of 
lot  34  in  the  17th  concession  of  the  township  of  Monmouth,  in  the 
provisional  county  of  Haliburton,  under  the  Free  Grants  and 
Homesteads  Act,  reserving  all  mines  and  minerals  to  the  Crown. 
On  the  24th  August,  1899,  Clement,  in  consideration  of  one  dollar, 
executed  an  instrument  in  favour  of  the  plaintiff,  called  a mining 
lease  and  option,  whereby  he  “agreed  to  allow”  the  plaintiff  to 
enter  upon  the  said  lot,  and  mine  for  gold  and  all  other  metals, 
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for  the  term  of  twenty-two  days  from  the  date  thereof,  “provided 
the  lessee  may  purchase  the  entire  mineral  right  of  the  lands  and 
premises  with  all  mines,  &c.,  &c.,  for  $100” — covenant  “to 
convey  by  a good  and  sufficient  deed  and  clear  from  all  incum- 
brances in  case  of  purchase  of  the  said  mineral  rights,”  &c.;  the 
agreement  to  bind  heirs  and  representatives.  Shortly  after  the 
agreement  was  executed,  the  plaintiff  paid  the  $100,  entered  upon 
the  lot,  and  began  to  mine,  and  did  a considerable  amount  of  de- 
velopment work. 

Clement  sold  and  conveyed  the  lands  to  the  defendant  by  deed 
dated  the  8th  March,  1902,  subject  to  the  reservations,  limitations, 
provisoes,  and  conditions  expressed  in  the  original  grant  thereof 
from  the  Crown;  and  his  wife,  Annie  Clenient,  joined  in  the  deed 
as  a party  of  the  second  part  and  barred  her  dower  in  the  said 
lands.  Negotiations  for  this  sale  had  taken  place  some  time 
previous  to  the  execution  of  the  deed.  It  was  not  contended  that 
the  defendant  did  not  know  of  the  earlier  agreement  with  the 
plaintiff  or  that  the  plaintiff  had  entered  under  it  and  expended 
money. 

By  8 Edw.  VII.  ch.  17  (an  Act  to  amend  the  Free  Grants 
and  Homesteads  Act),  sec.  4,  sub-sec.  3,  it  is  provided  that  “all 
reservations  of  mines,  ores  or  minerals  contained  in  any  patent 
heretofore  issued  for  lands  patented  under  the  said  Act,  where 
such  mines,  ores  or  minerals  are  the  property  of  the  Crown  and 
have  not  been  staked  out,  recorded,  leased  or  granted  under  the 
Mining  Act  of  Ontario,  or  any  statute  or  regulation  previously  in 
force,  are  hereby  rescinded  and  made  void,  and  all  mines,  ores 
and  minerals  in  such  lands  shall  be  deemed  to  have  passed  with 
the  said  lands  to  the  subsequent  and  present  owners  thereof.” 

The  trial  Judge  took  the  view  that  the  case  turned  upon  the 
construction  to  be  placed  on  this  clause  of  the  statute,  and  pro- 
ceeds: “In  my  opinion,  it  is  consistent  with  the  language  and  is 
best  calculated  to  effect  its  obvious  purpose,  to  read  it,  not  as  a 
present  conveyance  or  release  of  the  mineral  rights  to  the  person 
who  at  that  time  had  acquired  the  title  conferred  by  the  patent, 
but  as  a withdrawal  ah  initio  of  the  reservation  and  a confirmation 
of  the  title  of  the  original  patentee  and  of  all  persons  claiming 
under  him,  as  if  no  such  reservation  had  been  made.  Such  a 
construction  seems  to  me  to  work  out  justice  and  to  be  entirely 
consistent  with  the  language  of  the  statute.” 
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By  the  Free  Grants  and  Homesteads  Act,  R.S.O.  1897,  ch.  29, 
sec.  20  (corresponding  to  R.S.O.  1887,  ch.  25,  sec.  17),  “No 
alienation  ...  of  the  land,  or  of  any  right  or  interest  therein 
by  the  locatee  after  the  issue  of  the  patent,  and  within  twenty 
years  from  the  date  of  the  location,  and  during  the  lifetime  of  the 
wife  of  the  locatee,  shall  be  valid  or  of  any  effect,  unless  the  same 
be  by  deed  in  which  the  wife  of  the  locatee  is  one  of  the  grantors 
with  her  husband,  nor  unless  such  deed  is  duly  executed  by  her.” 

This  section  was  not  brought  to  the  attention  of  the  trial 
Judge.  The  wife,  who  is  still  living,  did  not  join  in 
the  agreement  made  with  the  plaintiff,  and  that  agree- 
ment was  void  and  of  no  effect:  American-Ahell  Engine 
and  Thresher  Co.  v.  McMillan  (1909),  42  S.C.R.  377. 
Whether  the  wife’s  execution  of  the  deed  as  a party  thereto 
to  bar  her  dower  satisfies  the  requirements  of  sec.  20,  seems  open 
to  doubt.  See  Canada  Permanent  Loan  and  Savings  Co.  v.  Taylor 
(1880),  31  C.P.  41.  Section  24,  which  gives  to  the  wife  all  the  locatee’s 
interest  in  the  land  during  widowhood,  also  gives  the  widow  the 
right  to  elect  to  have  her  dower  in  the  land  in  lieu  of  the  provision 
aforesaid.  The  right  to  elect  does  not  arise  until  the  death  of 
the  husband.  Whether  any  and  what  interest  passed  to  the  de- 
fendant by  the  deed  of  the  8th  March,  1902,  it  is  unnecessary 
and  inexpedient  to  decide,  in  the  absence  of  Clement  and  his  wife. 

It  is  sufficient  for  the  present  case  that  nothing  passed  to  the 
plaintiff  under  his  agreement,  and  he  was  not,  at  the  date  of  the 
passing  of  8 Edw.  VII.  ch.  17,  the  owner  of  the  lands,  so  as  to 
enable  sec.  4,  sub-sec.  3,  to  operate  in  his  favour  to  give  him  the 
minerals.  He,  in  short,  fails  to  shew  title,  and  the  action  fails 
as  against  the  defendant,  who  is  in  possession. 

I think  the  appeal  should  be  allowed.  As  the  point  upon 
which  the  case  is  now  disposed  of  is  raised  for  the  first  time  at 
Bar,  there  should  be  no  costs  here  or  below. 

At  the  date  of  the  argument  and  when  the  above  judgment 
was  delivered,  both  counsel  and  Court  were  under  the  impression 
that  the  grantor  was  married  at  the  time  of  the  conveyance  re- 
ferred to;  but  it  was  ascertained,  before  entry  of  the  judgment, 
that  the  grantor’s  wife  had  died  on  the  30th  August,  1899,  only 
four  days  before  the  execution  of  the  conveyance;  and  a re-argu- 
ment  of  the  appeal  was,  thereupon,  directed. 
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January  31,  1911.  The  appeal  was  reheard  by  a Divisional 
Court  composed  of  Mulock,  C.J.Ex.D.,  Clute  and  Suther- 
land, JJ. 

R.  J.  McLaughlin,  K.C.,  for  the  defendant,  argued  that  8 
Edw.  VII.  ch.  17,  sec.  4,  sub-sec.  3,  vested  the  minerals,  not  in 
the  patentee,  but  in  the  “subsequent  and  present  owners  of  the 
land,”  that  is,  the  owners  of  the  land  at  the  time  of  the  giv  ng  of 
the  royal  assent  to  the  Act.  Further,  it  had  to  be  the  owner  of 
the  land,  not  the  owner  of  an  easement.  Up  to  the  passing  of 
the  Act,  neither  the  plaintiff  nor  the  defendant  had  any  right  to 
these  minerals.  It  was  the  intention  of  the  Legislature  to  benefit 
the  settler,  the  owner  of  the  land.  Riley  was  the  owner  of  the 
land  at  the  time  of  the  passing  of  the  Act;  and  the  minerals  were 
consequently  his.  The  statute  had  no  retroactive  effect. 

A.  J.  Russell  Snow,  K.C.,  for  the  plaintiff,  contended  that  the 
statute  was  not  a conveyance  or  release  of  the  mineral  rights  to 
the  person  who  at  that  time  had  acquired  the  title  conferred  by 
the  patent,  but  a vesting  of  these  rights  in  the  original  patentee 
from  the  Crown,  and  all  persons  claiming  under  him.  If  Clement 
had  not  executed  a conveyance  to  Riley,  then,  as  against  Austin, 
he  could  not  dispute  the  transfer  of  the  minerals  to  him.  If, 
therefore,  Clement  was  estopped  from  disputing  the  sale,  so  would 
the  parties  claiming  under  him  be  estopped,  more  especially  in 
this  case,  where  the  sale  of  the  mineral  lands  was  registered,  and 
they  had  notice  thereof. 

McLaughlin,  in  reply,  contended  that  Austin  had  purchased 
from  Clement  nothing  more  than  an  easement  to  remove  the 
minerals.  Austin  had  never  got  an  absolute  conveyance  from 
Clement  of  the  mines  and  minerals;  and,  therefore,  the  doctrine 
of  estoppel  did  not  apply. 

April  10.  The  judgment  of  the  Court  was  delivered  by 
Clute,  J.: — This  case  came  before  this  Court  and  judgment  was 
given,  in  July  last,  allowing  the  appeal, upon  the  ground  that  under 
R.S.O.  1897,  ch.  29,  sec.  20,  the  conveyance  to  the  plaintiff  was 
void,  his  wife  not  having  joined  therein  as  required  by  the  Act. 
Both  counsel  and  Court  were  under  the  impression  that  the  plain- 
tiff was,  at  the  time  of  the  conveyance,  married.  It  was  ascer- 
tained before  judgment  was  entered  that  the  plaintiff’s  wife  had 
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died  on  the  30th  August,  1899,  the  deed  in  question  having  been 
executed  only  four  days  after.  The  case  was  thereupon  reargued 
on  the  31st  January,  1911. 

[The  learned  Judge  then  set  out  the  facts  as  in  the  former 
judgment.] 

The  statute  8 Edw.  VII.  ch.  17,  sec.  4,  sub-sec.  3,  rescinds  and 
makes  void  the  reservation  of  mines  and  minerals  contained  in 
the  patent,  and  declares  that  ‘^all  mines,  ores  and  minerals  in 
such  lands  shall  be  deemed  to  have  passed  with  the  said  lands  to 
the  subsequent  and  present  owners  thereof.’' 

The  trial  Judge  construed  the  statute,  not  as  a present  con- 
veyance or  release  of  the  mineral  rights  to  the  person  who  at  that 
time  had  acquired  the  title  conferred  by  the  patent,  but  as  a 
withdrawal  ah  initio  of  the  reservation,  and  confirmation  of  the 
title  of  the  original  patentee  and  of  all  persons  claiming  under 
him,  as  if  no  such  reservation  had  been  made. 

I agree  in  this  construction  of  the  statute.  It  is,  I think,  its 
natural  meaning,  and  gives  effect  to  every  part  of  it  without 
injustice  to  any  one. 

The  defendant  is  in  no  better  position  than  his  grantor.  The 
document  under  which  the  plaintiff  claims  was  registered,  and  he 
had  actual  notice  of  the  plaintiff’s  claim  and  of  his  work  upon  the 
land.  The  plaintiff  gets  that  for  which  he  paid,  and  the  defendant 
suffers  no  injustice,  the  minerals  having  been  reserved  in  his  grant. 

Mr.  McLaughlin  urged  that,  upon  examination  of  the  file  in 
the  Crown  Lands  Department,  a copy  of  which  was  admitted  as 
evidence  at  the  trial,  it  would  appear  that  the  plaintiff  had  really 
agreed  to  pay  $400  for  minerals,  of  which  $100  was  to  go  to  Clement 
and  the  balance  to  the  Crown;  that  the  Crown  intended  to  benefit 
the  original  settler;  and  it  was,  therefore,  an  injustice  to  permit 
the  plaintiff  to  have  the  benefit  of  the  statute.  • 

Having  taken  the  view  I do  of  the  true  construction  to  be 
placed  upon  the  statute,  1 do  not  think  any  effect  can  be  given  to 
this  argument.  Clement  assumed  to  sell  the  minerals,  and  was 
paid  his  price,  leaving  the  plaintiff  to  settle  with  the  Crown  Lands 
Department.  The  defendant  never  purchased  or  intended  to 
purchase  any  right  to  the  minerals.  Clement  has  not  made, 
and,  so  far  as  at  present  appears,  does  not  intend  to  make,  claim 
either  to  the  minerals  or  to  the  $300,  and  the  defendant  is  not  in 
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a position  to  take  an  objection  which  rests  upon  the  remote  pos- 
sibility of  Clement  making  some  such  claim. 

The  appeal  is  dismissed  with  costs. 


[MIDDLETON,  J.] 

Re  West  Lorne  Scrutiny. 

Municipal  Corporations — Local  Option  By-laio — Voting  on — Scrutiny — 
Votes  of  Tenants — Residence — Finality  of  Voters’  Lists — Votes  of 
Persons  not  Entitled  to  Vote — Effect  in  Computing  Three-fifths  Ma- 
jo7'ity — Inquiry  as  to  how  Ballots  Marked — Municipal  Act,  1903, 
secs.  200,  371. 

A County  Court  Judge,  upon  a scrutiny  of  the  votes  cast  at  the  voting 
upon  a local  option  by-law,  must  determine  the  question  whether  a ten- 
ant who  voted  was  entitled  to  vote  by  reason  of  his  having  resided  within 
the  municipality  for  one  month  next  before  the  election.  The  voters" 
list,  while  conclusively  establishing  that  the  voter  was  a tenant  at  the 
time  of  the  revision,  does  not  determine  the  question  of  residence;  and 
it  can  make  no  difference  that  the  evidence  upon  the  question  of 
residence  may  incidentally  disclose  the  fact  that  the  voter  ought  not  to 
have  been  upon  the  list  at  all. 

Re  Ellis  and  Town  of  Renfreio  (1911),  23  O.L.E.  427,  at  p.  435,  referred  to. 

It  appeared  upon  a scrutiny  that  five  persons  voted  who  were  not  entitled 
to  do  so;  and  the  effect  of  deducting  these  votes  from  the  total  of  the 
ballots  cast  and  from  the  votes  in  favour  of  the  by-law,  would  be  that  the 
by-law  failed  to  carry,  because  the  requisite  three-fifths  of  the  votes  were 
not  in  favour  of  the  by-law:  — 

Held,  that  it  was  not  to  be  assumed  that  the  five  persons  voted  in  favour  of 
the  by-law,  and  the  Judge  upon  the  scrutiny  must  inquire  and  ascer- 
tain how  the  five  persons  marked  their  ballots  in  order  to  “determine 
whether  the  majority  of  the  votes  given,  is  for  or  against  the  by-law:” 
sec.  371  of  the  Municipal  Act,  1903;  and  his  so  doing  would  not  violate 
sec.  200  of  the  Act,  because  the  five  persons  were  not  voters,  did  not 
vote,  and  were  not  within  the  protection  of  the  Act. 


Motion  by  Dugald  McPherson,  an  elector  of  the  village  of 
West  Lorne,  for  an  order  prohibiting  (or  restraining)  the  Judge 
of  the  County  Court  of  the  County  of  Elgin  from  entering  upon 
any  inquiry  (in  the  course  of  a scrutiny)  as  to  the  right  to  vote 
of  any  person  whose  name  was  entered  on  the  voters’  list  upon 
which  the  voting  on  a certain  local  option  by-law  took  place, 
unless,  under  the  provisions  of  the  statutes  in  that  behalf,  subse- 
quent to  the  list  being  certified,  such  person  had  become,  by 
change  of  residence,  disentitled  to  vote;  and  from  making  any 
allowance  for,  and  from  taking  into  consideration  in  his  certificate 
to  be  given  as  the  result  of  the  scrutiny,  pursuant  to  the  statute, 
the  votes  of  such  persons,  and  particularly  of  certain  voters  named 
in  the  notice  of  motion. 
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April  13.  The  motion  was  heard  by  Middleton,  J.,  in  the 
Weekly  Court  at  Toronto. 

W.  E.  Raney,  K.C.,  for  the  applicant. 

C.  St.  Clair  Leitch,  for  the  respondent,  the  elector  who  applied 
for  the  scrutiny. 

April  13.  Middleton,  J.: — I agree  with  the  learned  County 
Court  Judge  that,  no  matter  how  great  the  degree  of  finality 
given  to  the  voters’  list,  revised  on  the  28th  October,  1910,  he 
must,  upon  the  scrutiny,  determine  the  question  whether  the 
tenant  who  has  voted  was  entitled  to  vote  by  reason  of  his  having 
resided  within  the  municipality  for  one  month  next  before  the 
election.  The  voters’  list,  while  conclusively  establishing  that 
the  voter  was  a tenant  at’ the  time  of  the  revision,  does  not  de- 
termine this  question  of  residence;  and  it  can  make  no  difference 
that  the  evidence  upon  the  question  of  residence  may  incidentally 
disclose  the  fact  that  the  voter  ought  not  to  have  been  upon  the 
list  at  all.  What  is  said  by  Mr.  Justice  Garrow  in  Re  Ellis  and 
Town  of  Renfrew  (1911),  ante  427,  435,  is  conclusive. 

I have  then  to  face  the  more  difficult  branch  of  the  case,  as  this 
scrutiny  reveals  the  fact  that  five  persons  voted  who  were  not 
entitled  to  do  so.  Deducting  these  votes  from  the  total  ballots 
cast  and  from  the  votes  in  favour  of  the  by-law,  the  result  is  137 
in  favour,  out  of  229;  and  the  by-law  fails  to  carry,  as  three-fifths 
of  229  is  ,137 i If  it  can  be  assumed  that  the  five  voters  in 

question  voted  in  favour  of  the  by-law,  than  this  is  the  proper 
result;  but,  if  the  fact  be  that  these  five  really  voted  against  the 
by-law,  it  was  carried  by  a majority  of  four  over  the  required 
three-fifths.  If  only  one  of  the  five  voted  against  the  by-law,  it 
would  be  carried. 

The  applicant  contends  that  he  should  be  allowed  to  shew  that 
one  or  more  of  these  five  votes  was  in  fact  cast  against  the  by-law, 
and  contends,  with  much  force,  that  to  deny  him  this  right  is  to 
enable  one  who  has  no  right  to  vote  really  to  vote  against  the  by- 
law, as  the  effect  of  his  improper  act  of  casting  a ballot  is  to 
subtract  one  from  the  votes  cast  in  favour  of  the  by-law\ 

When  the  question  arises  upon  an  election  which  is  attacked 
in  the  ordinary  way  under  a summons  in  the  nature  of  a quo 
warranto,  the  practice  has  grown  up  of  ascertaining  whether  the 
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number  of  votes  improperly  cast  is  equal  to  or  greater  than  the 
majority,  and,  when  this  is  so,  the  Court  orders  a new  election, 
upon  the  principle  that  the  will  of  the  electorate  cannot  be  ascer- 
tained as  the  result  of  the  inquiry,  as  these  votes  may  have  con- 
stituted the  majority;  but  the  Court  does  not  deduct  the  number 
of  votes  cast  from  the  vote  of  the  candidate  having  the  majority 
and  declare  the  minority  candidate  elected. 


I have  been  referred  to  no  case  arising  upon  a scrutiny  where 
the  Judge  upon  the  scrutiny  might  have  to  face  the  same  problem 
because  he  could  not  direct  a new  election. 

If  the  scrutiny  had  been  confined  to  a mere  recount  of  the 
ballots  cast,  without  any  inquiry  as  to  the  right  of  the  voters  to 
cast  ballots,  the  question  could  not  arise. 

Had  the  ballots  been  numbered  or  in  any  way  been  rendered 
capable  of  identification,  then  the  vote  improperly  cast  would  be 
rejected.  In  the  absence  of  any  such  safeguard,  the  law  places 
a manifestly  improper  power  in  the  hands  of  the  man  who,  having 
no  right  to  vote,  votes.  If  there  can  be  no  inquiry  as  to  how  he 
voted,  and  he  has  in  fact  voted  against  the  by-law,  his  vote  must 
yet  be  deducted  from  the  votes  in  favour,  and,  if  there  can  be  an 
inquiry,  the  result  depends  upon  his  veracity,  which  cannot  be 
in  any  way  checked. 

There  is  much  said,  in  the  cases  upon  motions  to  quash,  which 
indicates  that  the  same  rule  as  that  adopted  in  elections  should 
be  applied;  but  in  all  such  cases  the  result  of  the  quashing  is  to 
leave  the  matter  open  for  the  submission  of  a new  by-law  at  the 
following  municipal  election.  But  when,  as  in  this  case,  instead 
of  moving  to  quash,  the  opponents  of  the  by-law  avail  themselves 
of  a scrutiny,  they  contend  that  the  result  is,  not  another  election, 
but  a vote  adverse  to  the  by-law,  which  precludes  submission  to 
the  electorate  for  three  years. 

I find  many  statements  in  the  cases  against  the  right  to  compel 
a voter  to  disclose  how  he  voted;  but,  as  the  result  of  the  best 
consideration  I can  give  the  matter,  I have  reached  the  con- 
clusion that  those  men  who  have  improperly  cast  ballots  must 
disclose  how  they  voted. 

Section  371  of  the  Municipal  Act,  1903,  directs  the 
Judge  to  ‘determine  whether  the  majority  of  the  votes 
given,  is  for  or  against  the  by-law.”  The  Judge  cannot 
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say,  as  did  Mr.  Justice  Mabee  in  Re  Gleary  and  Town- 
ship of  Nepean  (1907),  14  O.L.R.  392,  394,  with  reference 
to  votes  improperly  cast,  'At  is  impossible  for  the  Court  to  say,’’ 
&c.;  because  a duty  is  cast  upon  him  to  determine  the  fact  whether 
the  majority  of  the  votes  was  given  for  or  against  the  by-law,  and 
this  he  must  ascertain,  not  by  the  application  of  any  artificial 
rule,  but  by  an  actual  ascertaining  of  the  real  facts.  The  papers 
cast  as  ballots  by  those  not  entitled  to  vote  are  not  really  ballots 
at  all;  and  it  is  the  duty  of  the  Judge  to  eliminate  from  the  real 
votes  the  spurious  ballots  mingled  with  the  true  by  the  inadvertent 
admission  to  the  polling  booth  of  those  not  entitled  to  exercise 
the  franchise. 

This  does  not,  I think,  violate  sec.  200:  "No  person  who  has 
voted  at  an  election  shall,  in  any  legal  proceeding  to  question  the 
election  or  return,  be  required  to  state  for  whom  he  has  voted.” 
These  five  men  were  not  voters;  they  did  not  vote;  they  are  not 
within  the  protection  of  the  Act.  As  strangers  and  interlopers, 
they  have  placed  in  the  ballot  box  a paper  which  interferes  with 
the  counting  of  the  true  votes,  and,  so  that  the  result  may  be 
ascertained,  they  are  now  asked  how  this  was  marked,  so  that 
the  consequences  of  their  attempt  to  pose  as  having  a qualification 
they  did  not  possess  may  be  destroyed,  and  the  will  of  the  elec- 
torate, as  manifested  by  the  genuine  votes,  may  be  ascertained. 
This  general  provision  may  also  be  read  as  subject  to  the  require- 
ment of  sec.  371,  which,  upon  the  scrutiny,  it  seems  to  me,  not 
only  permits  but  compels  the  Judge  to  ascertain  how  the  result 
was  affected  by  the  unauthorised  vote. 

The  order  which  I make  upon  this  motion  is  to  prohibit  the 
learned  County  Court  Judge  from  certifying  to  the  municipal 
council  that  the  by-law  has  not  been  approved  by  three-fifths 
of  the  qualified  voters  voting  thereon,  until  he  has  made  inquiry 
and  ascertained  how  the  five  spurious  voters,  or  a sufficient  number 
of  them  to  enable  him  to  certify,  marked  the  ballots  improperly 
cast  and  placed  in  the  ballot  box,  and  directing  the  learned  Judge 
to  enter  upon  the  inquiry  indicated  for  the  purpose  of  ascertaining 
the  facts  necessary  to  enable  him  to  certify  as  a matter  of  fact, 
and  not  as  the  result  of  an  assumption  that  the  improper  votes 
must  be  deducted  from  those  cast  in  favour  of  the  by-law. 

The  applicant  must  have  his  costs  of  this  motion  against 
the  relator  on  the  scrutiny. 

[An  appeal  from  this  decision  was  heard  by  a Divisional  Court  on  the 
lUtli  May,  1911.  Judgment  was  reserved.] 
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[IN  THE  COURT  OF  APPEAL.] 
ZuvELT  V.  Canadian  Pacific  R.W.  Co. 


Railway — Jnjury  to  and  Confiequent  Death  of  Persons!  Grossing  Tt'och — 
Negligesice — Findings  of  Jury — Inefficient  Head-light  on  Snow-plough 
— Absence  of  Statutory  Signals — Evidence — Onus — Excessive  Speed — 
Unsatisfactory  Verdict — Vew  Trial — Ansivers  of  Jury  to  Questions — 
Agreement  of  Ten,  but  not  the  same  Ten  on  each  Question — Judicature 
Act,  sec.  108 — “Village,”  Meaning  of — Railway  Act  of  Canada,  sec.  275. 

The  plaintiffs  sought  damages,  under  the  Fatal  Accidents  Act,  for  the  death 
of  their  children,  alleged  to  have  been  caused  by  the  negligence  of  the  de- 
fendants. The  deceased  vrere  driving  across  the  defendants’  track  at  a 
street  crossing  in  a village,  when  they  were  struck  by  a snow-plough  in 
front  of  the  locomotive  of  a train,  and  sustained  injuries  which  resulted 
in  their  death.  The  jury  found  that  the  snow-plough  had  a head-light, 
but  it  was  insufficient  because  not  placed  in  a suitable  position  so  as  to 
shew  the  light  directly  in  front  of  the  snow-plough;  that  there  was  a 
failure  to  sound  the  whistle  and  to  ring  the  bell  as  required  by  the 
statute;  that  the  place  was  thickly  peopled;  that  the  speed  was  15  miles 
an  hour,  and  was  excessive;  that  the  three  causes  of  the  injury  were,  an 
insufficient  head-light  on  the  snow-plough,  failure  to  sound  the  whistle 
and  bell,  and  excessive  speed;  and  that  there  was  no  contributory  negli- 
gence; and  they  assessed  the  damages  at  $3,000.  Judgment  was  entered 
by  the  trial  Judge,  upon  these  findings,  in  favour  of  the  plaintiff’s,  for 
the  recovery  of  $3,000:  — 

Held,  that  the  verdict  was  not  satisfactory,  and  there  should  be  a new  trial. 

Per  Moss,  C.  J.O. : — There  is  no  obligation,  statutory  or  otherwise,  upon  rail- 
way companies  to  maintain  a head-light  on  a snow-plough ; but  there  was 
a head-light  upon  this  particular  snow-plough ; and  there  was  no  evidence 
upon  which  a jury  could  reasonably  find  negligence  so  far  as  the  head- 
light was  concerned.  The  finding  with  regard  to  running  at  an  excessive 
speed  through  a thickly  peopled  portion  of  the  village  was  not  complete, 
for  all  the  necessary  facts  were  not  found.  And  the  finding  with  respect 
to  the  statutory  signals  was  not  a reasonable  one  upon  the  evidence. 

Per  Garrow,  J.A.  : — As  to  the  sufficiency  of  the  head-light,  if  that  was  a 
question  proper  for  the  jury  at  all,  which  was  doubtful,  there  was  no 
evidence  to  justify  their  finding.  As  to  the  statutory  signals,  the  onus 
was  upon  the  plaintiff’s  to  give  some  evidence  from  which  the  jury  might 
reasonably  find  the  fact  to  be  that  the  signals  were  not  given.  Evidence 
of  persons  who  say  that  they  did  not  hear  the  signals  must  go  for  nothing 
if  there  is  reasonable  evidence,  by  equally  credible  witnesses,  that  the 
signals  which  the  others  did  not  hear  were  actually  given ; and  that  was 
the  situation  here.  The  finding  was  not  merely  against  the  weight  of 
evidence,  but  approached,  if  it  did  not  reach,  the  perverse.  The  find- 
ings as  to  excessive  speed  and  a thickly  peopled  place  were  immaterial 
without  a finding  as  to  fencing. 

Per  Meredith,  J.A. : — The  verdict  was  not  rightly  found,  because  the  jury 
were,  in  effect,  told  by  the  trial  Judge,  that  any  ten  of  Uiem  could  answer 
any  of  the  questions,  and  that  it  was  not  necessary  that  the  same  ten 
should  agree  upon  more  than  one  answer ; and  that  wms  erroneous.  On 
the  facts  of  this  case,  it  was  necessary  that  the  same  ten  jurors  should 
have  agreed  upon  some  set  of  facts  entitling  the  plaintiffs  to  recover  be- 
fore any  verdict  or  judgment  could  be  given  in  their  favour. 

Per  Moss,  C.J.O.,  and  Garrow,  J.A.,  that,  upon  the  proper  construction  of 
sec.  108  of  the  Judicature  Act,  having  regard  particularly  to  the 
language  of  sub-sec.  2,  it  is  enough  if  any  ten  jurors  concur  in  answering 
each  question. 
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Per  Garkow  and  Maclaren,  JJ.A.  : — “Village”  in  sec.  275  of  the  Railway 
Act  of  Canada  includes  what  is  known  as  “a  police  village,”  that  is,  an 
unincorporated  village,  organised  for  certain  limited  purposes  under  the 
^Municipal  Act. 

Appeal  by  the  defendants  from  the  judgment  of  Magee,  J., 
at  the  trial,  entered  upon  the  findings  of  a jury,  in  favour  of  the 
plaintiffs. 

The  action  was  brought  by  the  father  and  mother  of  Ernest 
Edgar  Zuvelt  and  Ida  Marion  Zuvelt,  who,  while  driving  on  Zorra 
street,  in  the  village  of  Beachville,  and  crossing  the  defendants^ 
railway,  were  struck  by  a snow-plough  placed  in  front  of  the 
locomotive  of  a train,  and  received  injuries  which  resulted  in 
their  death,  to  recover  damages  for  -their  death;  the  plaintiffs 
alleging  negligence  on  the  part  of  the  defendants. 

December  5,  1910.  The  appeal  was  heard  by  Moss,  C.J.O., 
Garrow,  Maclaren,  and  Meredith,  JJ.A. 

I.  F.  Hellmuth,  K.C.,  and  Angus  MacMurchy,  K.C.,  for  the 
defendants.  The  question  is,  whether  the  defendants  are  liable 
at  all  or  not.  If  they  are  liable,  they  do  not  quarrel  with  the 
sum  awarded  as  damages.  There  is  no  evidence  to  support  the 
finding  of  the  jury  that  the  defendants  were  running  at  an  excessive 
rate  of  speed — in  order  to  cut  down  the  rate  of  speed  at  which 
a train  must  travel,  the  plaintiff  must  shew  ^‘chapter  and  verse’’ 
for  the  alleged  prohibition,  which  cannot  be  done  here.  Beach- 
ville is  not  an  incorporated  village,  so  that  sec.  275  of  the  Railway 
Act  does  not  apply;  nor  was  the  locality  where  the  accident 
occurred  a thickly  peopled  one.  Coming  to  the  finding  of  the  jury 
that  the  defendants  were  guilty  of  negligence  in  failing  to  sound 
the  whistle  and  bell,  a perusal  of  the  evidence  shews  an  over- 
whelming mass  of  testimony  on  behalf  of  the  defendants  that  the 
proper  signals  were  given,  and  the  case  is  brought  within  the  de- 
cision of  the  Supreme  Court  in  Grand  Trunk  R.W.  Co.  v.  Sims 
(1907),  8 Can.  Ry.  Cas.  61,  in  which  a new  trial  was  ordered. 
Thus  the  only  thing  left  to  be  dealt  with  is  the  finding  as  to  “in- 
sufficient head-light  on  the  snow-plough.”  As  to  this  there  is  no 
statutory  requirement,  and  the  evidence  shews  that  the  defendants 
could  not  have  placed  it  in  any  more  advantageous  position  than 
where  it  was.  The  driver  of  the  vehicle  had  no  right  to  approach 
the  crossing  at  so  great  a rate  of  speed,  and  was  guilty  of  what 
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may  be  called  contributory  negligence:  Hanna  v.  Canadian 
Pacific  R.W.  Co.  (1908),  7 Can.  Ry.  Cas.  392,  at  p.  400,  per 
Garrow,  J.A.  It  may  be  said  that  the  driver’s  negligence  would 
not  exempt  the  defendants  from  liability  to  the  plaintiffs;  but 
this  case  is  not  like  The  Bernina  {2)  (1887),  12  P.D.  58,  but  rather 
like  Flood  v.  Village  of  London  West  (1896),  23  A.R.  530.  [Moss, 
C.J.O.,  referred  to  Foley  v.  Township  of  East  Flamborough  (1899), 
26  A.R.  43.]  There  is  also  the  point  as  to  the  verdict 
of  ten  jurors  under  sec.  108  . of  the  Judicature  Act. 
It  is  submitted  that  the  ten  jurors  who  say  that  the 
defendants  are  guilty  of  negligence  must  be  the  same 
ten  who  find  that  the  plaintiffs  were  not  guilty  of  contributory 
negligence.  There  should  be  the  same  unanimity  on  the  part 
of  the  ten  that  was  formerly  required  on  the  part  of  the  whole 
twelve  as  to  the  facts  entitling  a plaintiff  to  recover. 

IT.  M.  Douglas,  K.C.,  and  G.  F.  Mahon,  for  the  plaintiffs, 
argued  that  there  was  ample  evidence  to  justify  all  the  findings 
of  the  jury,  and  that  no  objection  could  be  taken  to  the  Judge’s 
charge.  The  Sims  case  is  not  an  authority  against  the  general 
rule  that  questions  of  fact  such  as  are  at  issue  in  the  case  at  bar 
are  for  the  jury — it  is  merely  an  authority  as  to  the  special  cir- 
cumstances of  that  case.  [Garrow,  J.A.,  referred  to  Wabash 
R.R.  Co.  V.  Misener  (1906),  38  S.C.R.  94.]  That  case  is  in  our 
favour,  as  also  Grand  Trunk  R.W.  Co.  v.  Hainer  (1905),  36  S.C.R. 
180;  Peart  v.  Grand  Trunk  R.W.  (1884),  10  A.R.  191;  McGraw 
V.  Toronto  R.W.  Co.  (1908),  18  O.L.R.  154;  Milligan  v.  Toronto 
R.W.  Co.  (1909),  18  O.L.R.  109;  Beckett  v.  Grand  Trunk  R.W.  Co. 
(1886),  13  A.R.  174,  which  is  a case  very  like  the  present,  but 
weaker  for  the  defendants.  The  evidence  of  the  defendants  is 
inconsistent;  and  there  is  a decided  preponderance  in  favour  of 
the  plaintiffs.  The  jury  has  found  that  the  speed  of  the  train  was 
fifteen  miles  an  hour,  and  the  evidence  shews  that  there  was  not 
the  proper  fencing  required  by  the  Railway  Act.  Grand  Trunk 
R.W.  Co.  V.  McKay  (1903),  34  S.C.R.  81,  does  not  apply  to  the 
present  case.  As  to  whether  Beach ville  is  a “village”  or  not, 
within  the  meaning  of  sec.  275  of  the  Railway  Act,  that  is  a ques- 
tion of  law.  It  is  a police  village,  and  the  dictionary  definitions 
of  the  word  would  include  it.  It  does  not  necessarily  mean  an 
incorporated  village,  and  a police  village  is  in  a sense  a corporation. 
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It  is  in  fact,  and  in  a wide  sense,  a village:  see  Rahim-ud-Din  v. 
Rewal  (1903),  19  Times  L.R.  349.  As  to  the  findings  of  the  jury 
with  regard  to  the  inefficient  Lead-light  and  the  absence  of  the 
statutory  signals,  there  was  evidence  to  support  them,  and  the 
findings  should  not  be  disturbed.  There  was  no  evidence  that 
the  driver  was  guilty  of  contributory  negligence — he  was  driving 
at  a rate  little  faster  than  a walk,  and  on  account  of  a depression 
in  the  road  was  prevented  from  seeing  the  approach  of  the  train. 
He  acted  on  his  best  judgment  in  an  emergency,  and  was  justified 
in  doing  so.  As  to  the  argument  that  the  same  ten  jurors  must 
agree  on  every  question  submitted  to  them,  the  view  of  the  de- 
fendants is  not  well  founded.  Each  question  stands  on  the  same 
basis  as  a verdict;  and,  if  on  every  question  ten  men  are  in  favour 
of  the  plaintiff,  the  statute  is  satisfied. 

Hellmuth,  in  reply,  argued  that  the  evidence  on  behalf  of  the 
defendants  was  of  a higher  class  than  that  of  the  plaintiffs.  The 
defendants  had  done  all  the  fencing  prescribed  by  the  Act,  and  the 
McKay  case  governed.  If  the  view  of  the  plaintiffs  was  correct, 
eight  men  could  find  a verdict  in  such  a case  as  the  present. 
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April  21.  Moss,  C.J.O.: — The  plaintiffs  assigned  four  acts 
of  negligence  or  breaches  of  duty  on  the  part  of  the  defendants 
whereby  the  injuries  were  inflicted  which  caused  the  death  of  the 
plaintiffs’  son  and  daughter.  These  were:  (1)  failure  properly  to 
protect  the  crossing  at  which  the  accident  occurred;  (2)  want  of 
an  efficient  head-light  on  the  snow-plough  preceding  the  locomotive 
engine;  (3)  failure  to  give  the  statutory  signals  by  bell  and  whistle 
on  approaching  the  crossing;  and  (4)  running  at  excessive  speed 
through  a thickly  peopled  portion  of  the  village  of  Beachville. 

As  to  the  first  ground,  no  specific  question  was  addressed  to 
the  jury,  nor  did  they  in  terms  make  any  finding  upon  it.  In 
answer  to  questions  bearing  on  the  other  grounds,  they  found  that 
the  head-light  on  the  snow-plough  was  not  an  efficient  head-light, 
the  one  in  use  not  being  placed  in  a suitable  position  so  as  to  shew 
the  light  directly  in  front  of  the  snow-plough;  that  there  was  a 
failure  to  sound  the  whistle  of  the  engine  at  least  80  rods  before 
reaching  the  crossing  and  to  ring  the  engine  bell  continuously  for 
a distance  of  80  rods  before  reaching  the  crossing  and  until  the 
engine  had  passed  it;  that  the  place  was  a thickly  peopled  portion 
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of  Beach  ville;  that  the  train  was  running  at  a speed  of  fifteen 
miles  per  hour;  and  that  such  speed  was  excessive,  considering 
the  locality.  And,  in  response  to  the  9th  question,  they  summed 
up  their  findings  as  to  the  cause  of  the  injury  in  the  following 
answer:  ^^Insufficient  head-light  on  the  said  snow-plough,  failure 
to  sound  the  whistle  and  bell,  and  excessive  speed.”  They 
exonerated  the  deceased  and  their  brother,  who  was  driving  the 
sleigh  which  was  struck,  from  any  want  of  care  in  approaching 
the  crossing  or  avoiding  the  accident. 


After  some  interrogation  of  the  jury  as  to  their  agreement 
upon  the  several  answers  returned  by  them,  the  learned  trial 
Judge  entered  judgment  for  the  plaintiff  for  $3,000,  the  damages 
found  by  the  jury. 

Probably  no  other  course  was  open  to  him;  but,  in  view  of  the 
testimony,  and  having  regard  to  the  frame  of  the  jury’s  answer 
to  the  9th  question,  it  cannot  be  said  that  the  result  is  very  satis- 
factory. It  is  not  easy  to  determine  whether  the  jury  by  that 
answer  intended  to  find  that  any  one  or  two  of  the  breaches  found 
was  or  were  sufficient  to  cause  the  injury,  or  whether  it  was  their 
opinion  that,  but  for  the  combination  of  all  three  causes,  the 
accident  would  not  have  happened.  Whatever  may  have  been 
their  opinion,  a perusal  of  the  great  mass  of  testimony  adduced 
shews  plainly  enough  that  the  issue  to  which  the  greatest  attention 
was  directed  was  as  to  sounding  the  whistle  and  ringing  the  bell. 
Apart  from  the  finding  of  the  jury  upon  that  issue,  there  is  not 
sufficient  to  maintain  the  judgment. 

There  is  no  obligation,  statutory  or  otherwise,  upon  railway 
companies  to  maintain  a head-light  on  a snow-plough,  when 
placed  and  running,  as  it  must  always  be  when  working,  in  front 
of  the  locomotive.  But,  according  to  the  evidence,  there  was  a 
head-light  on  this  particular  snow-plough,  placed  in  the  most 
advantageous  position  it  was  possible  to  have  it,  having  regard 
to  the  form  and  construction  of  a snow-plough  and  the  nature  of 
the  service  to  be  performed  by  it.  There  was  no  evidence  to  shew 
that  any  better  or  more  effective  means  of  shewing  a light  from  a 
snow-plough  was  known  or  in  use.  There  is,  in  truth,  no  evidence 
upon  which  a jury  could  reasonably  find  negligence  so  far  as  the 
head-light  was  concerned. 

The  finding  with  regard  to  running  at  an  excessive  speed 
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through  a thickly  peopled  portion  of  Beachville  is  not  complete, 
for  all  the  necessary  facts  are  not  found.  It  appears  from  the 
testimony  that,  in  approaching  the  crossing  from  the  west,  the 
line  of  the  defendants'  tracks  runs  upon  and  along  another  high- 
way— Durham  street — but  whether  with  or  without  the  consent 
or  leave  of  the  municipality,  obtained  before  the  present  provisions 
of  the  Railway  Act  with  respect  to  the  Board  of  Railway  Com- 
missioners, or  under  leave  obtained  from  the  Board,  or  without 
such  leave,  does  not  appear. 

No  doubt,  the  situation  on  the  ground  creates  difficulty  as  to 
fencing  or  protection  in  the  manner  prescribed  by  the  Railway  Act. 
The  facts  were  not  developed  as  to  these  matters,  and  the  jury 
were  not  asked  to  nor  have  they  made  any  finding  on  these  points. 

Then,  with  respect  to  the  statutory  signals,  there  was  in  this 
case  much  more  testimony  than  is  usually  presented  on  behalf 
of  a railway  company  charged  with  omitting  the  signals.  For  the 
plaintiffs  there  is,  no  doubt,  a considerable  body  of  testimony  by 
witnesses  who  did  not  hear  the  signals.  But,  on  the  other  hand, 
there  is  much  direct  and  positive  testimony,  not  alone  from  the 
train  hands  or  employees  of  the  defendants,  but  from  independent 
and  apparently  disinterested  parties,  who  deposed  to  hearing  both 
signals  and  gave  facts  and  circumstances  tending  to  support  the 
truth  of  their  statements.  In  face  of  such  testimony,  it  is  very 
difficult  to  understand  how  the  jury  could  have  found  for  the  nega- 
tive of  the  question,  or  to  see  the  grounds  upon  which,  on  a reason- 
able view  of  the  evidence  as  a whole,  they  could  reach  the  con- 
clusion that  the  negative  evidence  countervailed  the  much  more 
convincing  affirmative  testimony  adduced  on  behalf  of  the  de- 
fendants. 

Upon  the  whole  case,  the  result  appears  to  be  so  unsatisfactory 
and  inconclusive — even  apart  from  the  question  raised  by  the 
replies  of  the  foreman  of  the  jury  to  the  queries  addressed  to  him 
after  they  had  handed  in  their  answers  to  the  questions  submitted 
to  them — as  to  justify  the  granting  of  a new  trial:  Grand  Trunk 
R.W.  Co,  V.  Sims,  8 Can.  Ry.  Cas.  61. 

The  question  arising  under  sec.  108  of  the  Judicature  Act,  by 
reason  of  the  statement  made  by  the  foreman  of  the  jury  to  the 
effect  that,  while  each  answer  was  agreed  to  by  10  of  the  jury,  the 
same  10  were  not  agreed  in  every  instance,  is  not  free  from  diffi- 
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culty.  At  first  sight  it  may  appear  strange  and  even  anomalous 
that,  where  the  agreement  of  ten  is  substituted  for  that  of  the 
twelve,  there  should  not  be  the  same  unanimity  on  every  question 
that  was  formerly  required  of  the  twelve.  But,  obviously,  the 
object  of  the  legislation  was  to  end  or  shorten  litigation  and  to 
avoid  the  necessity  for  a further  trial  in  consequence  of  disagree- 
ment. It  is  doubtful  if  much  advance  to  that  end  is  made  if 
the  failure  to  obtain  the  agreement  of  the  same  ten  to  every  ques- 
tion is  to  have  the  same  effect  as  a disagreement  under  the  former 
practice.  Sub-section  2 of  sec.  108  was  apparently  enacted  for 
the  purpose  of  avoiding  the  inconvenience  and  confusion  likely  to 
arise  in  a case  such  as  the  present,  where  a considerable  number 
of  questions  were  submitted,  if  the  agreement  on  every  answer 
of  the  same  ten  was  to  be  deemed  a prerequisite  to  their  giving 
the  verdict  or  answering  the  questions  submitted  to  them.  In 
my  opinion,  that  is  not  the  effect  of  the  section. 

There  will  be  a new  trial;  the  costs  of  the  former  trial  and  of 
the  appeal  to  be  in  the  action. 


Garrow,  J.A.: — Appeal  by  the  defendants  from  the  judgment 
at  the  trial  before  Magee,  J.,  and  a jury,  which  resulted  in  favour 
of  the  plaintiffs. 

The  plaintiffs  are  the  father  and  mother  of  Ernest  Edgar 
Zuvelt  and  Ida  Marion  Zuvelt,  and  bring  this  action  to  recover 
damages,  under  the  Fatal  Accidents  Act,  for  the  death  of  their 
children  caused  by  a collision  at  a street  crossing  in  the  village  of 
Beach ville,  under  circumstances  of  alleged  negligence. 

The  accident  occurred  on  the  evening  of  the  4th  January, 
1910,  at  about  8 o’clock. 

The  negligence  alleged  in  the  statement  of  claim  is  that  the 
crossing  was  rendered  dangerous  by  reason  of  buildings  which 
obscured  the  view;  the  train  was  proceeding  at  an  excessive  rate 
of  speed;  the  place  was  thickly  peopled;  and  the  speed  exceeded 
10  miles  an  hour;  no  head-light  on  the  snow-plough  which  was 
in  front  of  the  engine;  and  the  statutory  signals  of  whistling  and 
ringing  the  bell  were  not  given. 

The  only  defence  pleaded  was,  “not  guilty  by  statute.” 

The  findings  of  the  jury  were  that  the  snow-plough  had  a head- 
light, but  it  was  insufficient  because  not  placed  in  a suitable 
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position  so  as  to  shew  the  light  directly  in  front  of  the  snow-plough; 
there  was  a failure  to  sound  the  whistle  and  to  ring  the  bell  as 
required  by  the  statute;  the  place  was  thickly  peopled;  the  speed 
was  15  miles  an  hour,  and  was  excessive;  the  three  causes  of  the 
injury  were,  an  insufficient  head-light  on  the  snow-plough,  failure 
to  sound  the  whistle  and  bell,  and  excessive  speed;  no  contributory 
negligence;  and  damages  $3,000,  for  which  the  plaintiffs  were 
given  judgment. 

Upon  the  jury  returning  into  Court  with  their  findings,  this 
took  place: — 

Mr.  MacMurchy:  ‘‘I  would  like  to  know  if  the  jury  were 
unanimous.” 

His  Lordship:  ‘‘Were  you  unanimous  in  your  answers,  or 
were  there  any  upon  which  you  differed?” 

The  Foreman:  “I  suppose  it  is  my  place  to  answer  your 
Lordship?” 

His  Lordship:  “Yes,  Mr.  Foreman.” 

The  Foreman:  “We  were  not  quite  unanimous.” 

His  Lordship:  “There  were  ten  jurors  to  every  question?” 
Mr.  MacMurchy:  “If  you  do  not  know,  we  will  poll  the  jury.” 
The  Foreman:  “Yes,  there  were  ten  on  every  question.” 

Mr.  McKay:  “That  is  sufficient.” 

The  Foreman:  “I  think  there  were  ten  on  every  question.” 
His  Lordship:  “Are  you  all  agreed  upon  that,  that  there  were 
ten  upon  every  question?” 

The  Jury:  “Yes.” 

His  Lordship:  “And  were  there  the  same  ten  upon  every 
question?” 

The  Jury:  “No.” 

His  Lordship:  “But  there  were  ten  upon  every  question?” 
The  Jury:  “Yes.” 

Section  108  of  the  Judicature  Act  provides:  (1)  that  “in  all 
civil  cases  . . . where  issues  are  tried  or  where  damages  are 

assessed  by  a jury,  it  shall  be  sufficient  if  ten  of  the  jurors  em- 
panelled for  the  trial  or  assessment  shall  agree,  instead  of  twelve; 
and  in  such  case  ten  jurors  may  give  the  verdict  or  answer  the 
questions  submitted  to  the  jury  by  the  Judge.  (2)  A verdict 
rendered  or  question  answered  under  the  provisions  of  this  section 
shall  have  the  same  effect  as  the  verdict  or  answer  given  by  twelve 
jurors.” 
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There  is  thus  presented  the  rather  curious  question  whether 
the  same  ten  jurors  must  concur  in  answering  all  the  questions 
in  a series  upon  which,  in  the  end,  the  judgment  is  entered,  as  is 
contended  by  the  defendants,  or  whether,  as  the  plaintiffs  contend, 
it  is  enough  if  any  ten  concur  in  answering  each  question. 

Before  the  change  made  by  the  Judicature  Act,  the  jury  had 
to  be  unanimous.  All  twelve  had  to  be  of  and  to  express  but 
one  mind  as  to  all  questions  necessary  to  enable  a judgment  to  be 
rendered. 

It  is  quite  possible,  I think,  that  the  Legislature  intended 
merely  to  substitute  for  the  unanimity  of  the  twelve,  a similar 
unanimity  on  the  part  of  ten,  that  is,  the  same  ten,  of  the  twelve; 
and  such  a result  would,  in  my  opinion,  be  according  to  the  proper 
■construction  of  sub-sec.  1,  standing  by  itself.  But  sub-sec.  2 
seems  to  carry  the  matter  further,  and  to  make  the  only  unanimity 
necessary  to  be  that  of  any  ten  rather  than  of  the  same  ten  upon 
.any  one  question. 

It  is,  of  course,  our  duty  to  abide  by  the  language  of  the  section, 
which  seems  to  be,  upon  the  whole,  plain  enough,  although  the 
result  may  not  be,  and  indeed,  in  my  opinion,  is  not,  entirely 
satisfactory.  That,  however,  is  for  the  Legislature,  not  for  us. 

I do  not  pause  to  discuss  the  question  of  the  sufficiency  of  the 
head-light,  further  than  to  say  that,if  that  was  a question  proper  for 
the  jury  at  all.,  which  I doubt,  there  was,  in  my  opinion,  no  evidence 
to  justify  their  finding  upon  the  subject.  A snow-plough  is  a 
necessary  part  of  a railway’s  equipment  in  this  climate;  and  the 
head-light  in  question  is  not  shewn  to  have  been  abnormal  in 
any  way,  or  such  as  is  not  commonly  in  use,  or  that  a light  could 
have  been  placed  differently  so  as  to  be  effective,  having  regard 
to  the  work  which  a snow-plough  does.  That  is  a question  for 
experts,  and  not  to  be  guessed  at  by  a jury. 

The  main  contest  at  the  trial  was  upon  the  question  of  the 
statutory  signals. 

Although  proof  of  a negative,  the  onus  was  upon  the  plaintiffs 
to  give  some  evidence  from  which  the  jury  might  reasonably 
find  the  fact  to  be  as  the  plaintiffs  contended,  that  is,  that  they 
were  not  given.  Ten  witnesses  called  by  the  plaintiffs  swore 
they  did  not  hear  either  bell  or  whistle.  Some  of  them  were 
indoors,  and  some  were  outside  at  the  time.  Some  of  them  did 
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hear  a whistle  immediately  before  the  crash;  others  of  tham, 
apparently  quite  as  well  situated  for  hearing,  did  not  even  hear 
that.  One,  an  employee  of  another  railway  company  (Mr.  Harris)) 
heard  a whistle  which  he  regarded  as  at  Downing’s  Crossing,  a 
mile  away,  but  heard  no  whistling  afterwards. 

Some  of  them,  the  timid  ones,  were  content  to  describe  where 
they  were  at  the  time  and  to  say  they  did  not  hear.  Others,  with 
more  assurance  perhaps,  tried  to  go  farther  by  saying  the  signals 
were  not  given  because  they  did  not  hear  them,  an  argumentative- 
result,  which,  in  no  way  that  I can  see,  increases  the  value  of  the 
testimony.  A man  either  hears  or  he  does  not  hear.  If  he  did 
not  hear,  the  actual  event  to  be  proved  becomes  the  more  probable 
in  proportion  to  his  proximity,  readiness  of  perception,  occupation 
at  the  time,  or  other  favourable  circumstances,  from  the  fact  that 
he  did  not  hear.  And,  if  several  persons,  ,all  credible  and  all 
somewhat  similarly  situated,  say  the  same  thing,  each  individual 
testimony  increases  the  evidential  value  of  the  other,  because  it 
is  much  less  likely  that  several  would  all  be  mistaken  than  that 
one  might  be.  But  it  is  evident  that  evidence  of  that  class,  from 
its  very  nature,  must  go  for  nothing  if  there  is  reasonable  evidence, 
by  equally  credible  witnesses,  that  the  signals  which  the  others 
did  not  hear  were  actually  given.  And  that,  in  an  unusually 
striking  degree,  seems  to  be  the  situation  in  this  case.  I do  not 
propose  to  discuss  the  evidence  fully,  or  to  do  more  than  indicate 
in  a general  way  my  impressions  of  it,  inasmuch  as,  in  my  opinion, 
upon  the  whole  case,  there  must  be  a new  trial,  and  a full  discussion 
of  the  evidence  now  would  be  premature  and  not  according  to 
the  course  usually  followed  where  a new  trial  is  ordered. 

I say  nothing  of  the  train  crew,  all  of  whom  deposed  that  the 
signals  were  given,  not  because  I am  of  the  opinion  that  they 
should  not  be  believed,  but  because  of  the  suggestion  that  they 
are  interested  witnesses.  But  what  I do  point  out  is  that  the  train 
crew’s  testimony  is  corroborated  most  satisfactorily  by  that 
given  by  several  of  the  other  wholly  disinterested  witnesses  called 
for  the  defence,  notably  by  Miss  Green  and  her  brother,  who 
reside  about  200  or  300  feet  from  the  line  of  the  railway,  and  near 
the  whistling-post  for  the  crossing  in  question,  who  both  stated 
positively  that  they  heard  the  whistle  at  the  post.  The  brother, 
Mr.  James  Green,  is  himself  a railway  man  upon  another  line. 
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‘ and  not  likely  to  have  been  mistaken.  Arthur  Briggs,  a motor- 
man  on  the  electric  railway,  who  has  to  be  on  the  lookout  for 
ZuvELT  passing  or  crossing  trains,  heard  the  whistle  for  Downing’s  cross- 

V, 

Canadian  which  the  Grand  Trunk  watchman,  called  by  the  plaintiffs, 

said  he  also  heard;  but  the  former  also  heard  what  Mr.  Harris 

did  not,  namely,  a subsequent  whistle,  a long  blast,  about  half  a 

mile  farther  on  past  Downing’s  crossing.  James  Long,  whose 
residence  is  about  80  yards  west  from  the  house  of  the  witnesses 
Green,  said  that  he  too  heard  the  whistle  at  about  the  whistling- 
post,  as  the  Greens  say  they  did.  None  of  these  apparently 
heard  the  bell;  but  Mrs.  Goodhand  deposed  that  she  heard  the 
bell  ringing  just  before  the  crash,  and  the  bell  continued  to  ring 
afterwards,  in  passing  the  section-house  near  the  crossing,  where 
she  was  at  the  time.  Similar  evidence  is  also  given  by  her  husband, 
who  said  he  heard  a whistle,  or  two  low  whistles,  probably  the  two 
whistles  given  immediately  before  the  crossing,  as  to  which  others 
also  depose.  But,  at  all  events,  he  heard  the  beil,  which  was 
ringing,  and  continued  to  ring  until  it  passed  out  of  his  hearing. 

The  night  was  dark  and  stormy,  with  a strong  east  wind  blow- 
ing and  some  snow  falling.  The  train  was  coming  from  the  west, 
and  therefore  against  the  wind.  What  wonder  that  a number 
of  people  could  be  found  such  as  were  called  by  the  plaintiffs  to 
say  that  they  did  not,  under  such  circumstances,  hear  the  usual 
signals  of  so  common  and  ordinary  an  occurrence  as  that  of  a 
passing  train?  The  real  wonder  is,  that,  in  the  light  of  such 
apparently  convincing  testimony,  a conscientious  jury  should 
have  preferred  the  negative  to  the  positive  evidence  to  which  I 
have  made  some,  but  by  no  means  an  exhaustive,  reference. 

The  result  is  not  merely  against  the  weight  of  evidence,  but 
approaches,  if  it  does  not  reach,  the  perverse;  for  the  learned 
Judge  in  his  charge  dealt  with  the  subject  very  much  as  I have 
done. 

Some  questions  also  arise  as  to  the  findings  relating  to  the 
speed.  Section  275  of  the  Railway  Act,  R.S.C.  1906,  ch.  37, 
provides  that  ‘‘no  train  shall  pass  in  or  through  any  thickly 
peopled  portion  of  any  city,  town  or  village,  at  a speed  greater 
than  ten  miles  an  hour,  unless  the  track  is  fenced  or  properly  pro- 
tected in  the  manner  prescribed  by  this  Act,  or  unless  permission 
is  given  by  some  regulation  or  order  of  the  Board.” 
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The  jury  found  that  the  territory  in  question  was  thickly 
peopled,  and  the  speed  excessive,  but  there  is  no  finding  upon  the 
subject  of  fencing.  Apparently  the  attention  of  the  jury  was  not 
even  called  to  the  subject  in  the  learned  Judge’s  charge;  but  it  is 
obvious  that,  without  a finding  as  to  it,  the  other  findings  are 
immaterial,  for,  if  the  fencing  was  proper,  the  speed  at  15  miles 
an  hour  was  not  an  offence.  What  is  proper  fencing  is  described 
in  the  case  of  Grand  Trunk  R.W.  Co.  v.  McKay,  34  S.C.R.  81. 

A further  question  also  arises  as  to  the  meaning  of  the  term 
“village”  in  sec.  275.  Beachville  is  not  an  incorporated  village, 
but  what  is  known  as  a police  village,  organised  for  certain  limited 
purposes  under  the  Municipal  Act.  The  defendants’  argument 
is,  that  the  word  is  found  associated  with  “city”  and  “town,” 
both  implying  incorporation;  and  that,  therefore,  the  same  im- 
plication should  be  made  in  the  case  of  “village.”  That  argu- 
ment, however,  having  regard  to  the  object  of  the  section,  does 
not  impress  me.  There  are  probably  throughout  the  Dominion 
many  villages,  that  is,  villages  in  fact,  which  are  not  incorporated, 
and  yet  are  thickly  peopled;  and  I do  not  feel  able  to  draw  a dis- 
tinction between  such  a village,  having  such  a population,  and  one 
which  has  secured  incorporation,  or  between  a village  with  full 
incorporation,  and  one  with  the  limited  incorporation,  or  rather 
organisation,  of  a police  village.  Human  life  and  property  ought 
to  be  as  safe  in  the  one  as  in  the  other. 

There  must,  therefore,  much  as  it  is  to  be  regretted,  be  a new 
trial;  and  the  costs  of  the  last  trial  and  of  the  appeal  should  be 
costs  in  the  cause  to  the  finally  successful  party. 
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Maclaren,  J.A. : — The  verdict  in  this  case  is  far  from  being 
a satisfactory  one,  and  it  is  difficult  to  see  how  even  ten  men  could 
have  answered  some  of  the  questions  as  they  did,  in  view  of  the 
sworn  evidence  given  before  them.  As  the  case  is  being  sent  back 
for  a new  trial,  I refrain  from  discussing  the  evidence  or  the 
answers  in  detail. 

With  regard  to  the  question  raised  by  the  appellants  as  to  the 
meaning  of  the  word  “village”  in  sec.  275  of  the  Railway  Act, 
which  provides  that  “no  train  shall  pass  in  or  through  any  thickly 
peopled  portion  of  any  city,  town  or  village,  at  a speed  greater 
than  ten  miles  an  hour,  unless  the  track  is  fenced,”  etc.,  I am  of 
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opinion  that  the  word  does  not  necessarily  mean  an  incorporated 
village.  As  is  well  known,  the  law  and  the  usage  as  to  the  incor- 
poration of  villages  differ  widely  in  the  different  Provinces  of  the 
Dominion,  and  many  unincorporated  villages  are  much  larger 
and  more  thickly  peopled  than  many  others  that  are  incorporated, 
in  the  same  or  in  other  Provinces.  In  my  opinion,  the  word  is 
used  in  the  section  in  its  popular  or  ordinary  sense,  and  means 
something  larger  than  a hamlet  and  smaller  than  a town.  There 
is  nothing  in  the  Act  to  indicate  that  the  public  in  an  incorporated 
village  need  or  were  intended  to  be  given  greater  protection  than 
in  one  that  had  not  been  incorporated. 


Meredith,  J.A.: — Except  for  the  finding  of  negligence  in 
respect  of  the  duty  to  sound  the  whistle  and  ring  the  bell,  the 
plaintiffs  could  hardly  sustain  the  judgment  directed  to  be  entered 
in  their  favour;  but  there  was  a conflict  of  testimony  regarding, 
such  negligence,  as  well  as  of  evidence  on  the  question  of  con- 
tributory negligence,  which  made  it  necessary  that  the  case  should 
go  to  the  jury;  and  I can  see  no  reason  why  a verdict,  if  rightly 
found,  upon  such  questions,  on  such  evidence,  ought  not  to  stand. 

But,  in  my  opinion,  the  verdict  was  not  rightly  found.  The 
jury  were,  in  effect,  told  by  the  learned  trial  Judge,  that  any  ten 
of  them  could  answer  any  of  the  questions,  and  that  it  was  not 
necessary  that  the  same  ten  should  agree  upon  more  than  one 
answer.  That  I cannot  but  think  erroneous.  The  rule,  under 
the  statute,  is  that  ten  jurors  may  give  the  verdict  or  answer  the 
questions.  Unanimity  of  the  twelve  was  formerly  required,  but 
that  is  modified  so  that  ten  agreeing  may  give  the  verdict  of  alL 
That  assuredly  must  mean  unanimity  of  the  ten  in  all  things 
essential  to  the  verdict — the  ten  being  merely  substituted  for 
the  twelve.  It  can  never  have  been  meant,  for  instance,  in  a case 
in  which  the  existence  of  ten  separate  facts  was  essential  to  a 
verdict,  that,  if  two  different  jurors  differed,  as  to  each  fact,  from 
the  other  ten,  there  would  be  enough  to  support  a verdict  for  the 
plaintiff,  because  the  whole  twelve  would  be  opposed  to  it  in  some 
essential  part.  So  that  a verdict  for  the  defendant  would  be  more 
in  accordance  with  their  minds;  in  reality  not  one  man  of  the 
twelve  would  find  for  the  plaintiff,  although,  under  the  ruling  in 
question,  he  would  be  entitled  to  the  verdict.  If  a general  verdict 
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were  to  be  given  in  such  a case,  it  would  be  impossible  for  any- 
one of  the  twelve  rightly  to  find  for  the  plaintiff,  because  there 
would  be  a link  missing  in  the  chain  of  facts  required  to  give  a 
right  of  action. 

To  those  who  were  familiar  with  the  practice  before  the 
statutory  alteration  of  the  common  law  on  the  subject,  the  ques- 
tion should  present  no  difficulty.  The  mischief  which  was  in- 
tended to  be  removed  was  the  loss  of  a trial  through  the  obstin- 
acy, or  improper  conduct,  of  one  or  two  jurors.  Even  one 
juror,  such  as  in  these  days  would  be  called  a ^ 'crank,”  or 
one  interested  or  bribed,  could,  by  reason  of  the  rule  as  to 
unanimity,  impede  the  course  of  justice  for  a season,  and  cause 
the  great  delay,  expense,  and  worry  of  another  trial;  and  this 
was,  as  all  such  know,  the  evil  intended  to  be  remedied  by  the 
enactment  in  question:  to  carry  it  beyond  that,  would,  in  my 
opinion,  be  contrary  to  the  known  purpose  of  the  legislation,  and 
(luite  unwarranted  by  the  words  the  Legislature  employed  to 

I 

effect  that  purpose,  literally  or  otherwise : but,  even  if  their 
words  were  ambiguous,  is  the  common  law,  and  especially  the 
common  laAV  upon  the  subject  of  the  right  of  trial  by  jury,  to 
be  torn  into  shreds  upon  uncertain  words,  and  to  be  so  altered 
that,  instead  of  unanimity,  a verdict  might  be  entered  for  the 
plaintiffs  although  each  juror,  of  the  twelve,  when  polled, 
would  be  obliged  to  say  that  it  was  not  his  verdict? 
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In  the  facts  of  this  case,  in  bay  opinion,  it  was  necessary  that 
the  same  ten  jurors  should  have  been  agreed  upon  some  set  of 
facts,  entitling  the  plaintiffs  to  recover,  before  any  verdict  or  judg- 
ment could  be  given  in  their  favour. 

It  is  probable  that  the  same  ten  men  did  agree  upon  the  facts 
necessary  to  entitle  the  plaintiffs  to  succeed  in  respect  of  breach  of 
duty  to  sound  the  whistle  and  ring  the  bell,  but  it  is  possible  that 
they  did  not;  jurors  are  not,  nor  are  their  findings,  always  logical; 
and  it  would  be  quite  logical  and  quite  reasonable,  upon  the  other 
grounds  of  action,  for  any  one,  finding  negligence,  to  be  unable 
to  find  that  such  negligence  was  the  cause  of  the  accident,  or, 
finding  that  the  accident  was  caused  by  an  act  of  the  defendants, 
to  be  unable  to  find  negligence.  In  any  case,  the  plaintiffs,  having 
induced  the  misdirection,  which  was  promptly  objected  to  by 
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the  defendants,  and  having  failed  to  shew,  as  they  might  have 
done  by  polling  the  jury,  exactly  how  it  affected  the  verdict, 
must  take  the  consequences:  see  Biggs  v.  Barry  (1855),  2 Curt. 
(U.S.)_  259;  Dorr  v.  Fenno  (1832),  12  Pick.  (Mass.)  521;  and 
Murray  v.  New  York  Life  Insurance  Co.  (1884),  96  N.Y.  614. 

I would  set  aside  the  verdict  and  judgment,  and  order  a new 
trial  upon  the  whole  case;  costs  here,  and  of  the  last  trial,  to  the 
defendants  in  any  event. 


Order  directing  a new  trial;  costs  of  the  former  trial  and  of  the 
appeal  to  be  costs  in  the  action. 


C.  A. 

1911 

April  21 


[IX  THE  COURT  OF  APPEAL.  1 

Canadian  Gas  Power  and  Launches  Limited  v. 
Orr  Brothers  Limited. 


Sale  of  Goods — Manufactured  Articles — Written  Contract — Implied  Condi- 
tion as  to  Fitness  for  Purpose  of  Purchasers’  Business — Collateral  Con- 
tract— Knotvledge — Acceptance. 


In  an  action  to  recover  a balance  alleged  to  be  due  to  the  plaintiffs  under  a 
written  contract  for  the  supply  to  the  defendants  of  an  engine  and  dyna- 
mo, the  defendants  alleged  that  there  was  an  expressed  agreement 
that  the  articles  would  be  sufficient  for  the  purposes  for  which  they 
were  bouglit;  and,  if  not,  that  there  was  an  implied  agreement  of 
that  character.  The  plaintiffs’  contentions  were;  (1)  that  the 
transaction  was  the  purchase  by  and  sale  to  the  defendants  of  articles 
specially  described  and  selected  by  them,  and  that  the  articles  furnished 
corresponded  to  the  order,  and  all  conditions  were  fulfilled  necessary  to 
entitle  them  to  payment  of  the  price;  (2)  that,  if  the  defendants  ever 
intended  the  articles  for  purposes  such  as  they  alleged,  they  had  know- 
ledge and  information  in  regard  to  the  capabilities  of  such  articles  and 
as  to  what  was  necessary  in  order  to  produce  the  results  arrived  at,  and 
deliberately  accepted  the  articles,  taking  the  risk  of  failure:- — 

Beld,  affirming  the  judgment  of  Clute,  J.,  that  the  plaintiffs  were  not 
entitled  to  succeed  upon  either  of  these  issues. 

Per  Moss,  C.J.O.; — In  regard  to  the  second  issue,  the  onus  was  on  the 
plaintiffs : it  was  necessary  for  them  to  bring  home  to  the  defendants  in- 
telligent knowledge  of  what  was  necessary  in  order  to  produce  what  they 
required,  a clear  appreciation  of  what  was  lacking  in  the  articles  they 
were  procuring  from  the  company,  and  a deliberate  decision  to  accept 
them  as  they  were;  and  in  these  respects  the  testimony  failed  to  support 
the  plaintiff's’  contention.  In  regard  to  the  first  contention,  the  rule  is, 
that  where  a manufacturer  or  dealer  contracts  to  supply  an  article  which 
he  manufactures  or  produces,  or  in  which  be  deals,  to  be  applied  to  a 
particular  purpose,  so  that  the  buyer  trusts  to  the  judgment  or  skill  of 
the  manufacturer  or  dealer,  there  is  an  implied  term  or  warranty  that 
it  shall  be  reasonably  fit  and  proper  for  the  purpose  for  which  it  was 
designed;  and,  upon  the  evidence,  this  rule  should  be  applied  in  the 
defendants’  favour,  for  the  plaintiff’s  understood  what  the  engine  and 
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dynamo  were  required  for,  the  defendants  intended  to  rely  upon  the  skill 
and  judgment  of  the  plaintifl's,  and  the  articles  furnished  did  not  per- 
form the  purposes  for  which  they  were  designed. 

Per  ^Meredith,  J.A.  : — Upon  the  evidence,  the  agreement  between  the 
parties  was,  that  the  plaintiffs  should  supply  machinery  sufficient  to 
meet  tlm  requirements  of  the  defendants’  business;  the  machinery  failed 
in  that  respect;  the  agreement  to  supply  machinery  fit  for  the  purpose 
was  to  be  considei-ed  as  one  collateral  to  the  written  contract — one  upon 
the  pei’formance  of  which  the  other  was  to  depend. 
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1911 
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Appeal  by  the  plaintiffs  from  a judgment  of  Clute,  J.,  after 
trial  without  a jury,  dismissing  the  action  and  awarding  the 
defendants  $897.52  on  their  counterclaim. 

The  action  was  commenced  by  the  Canadian  Gas  Power  and 
Launches  Limited  (hereinafter  called  ^Hhe  company”)  to  recover 
from  the  defendants  the  sum  of  $4,041.84,  balance  claimed  to  be 
due  and  payable  under  a contract  for  the  supply  to  the  defendants 
of  one  special  50  horse  power  engine  complete  with  all  necessary 
attachments  and  one  500  sixteen  candle  power  dynamo  with  certain 
attachments. 

The  defendants  alleged  that  the  sale  and  purchase  carried 
or  implied  a condition  or  warranty  that  the  articles  supplied 
would  answer  the  particular  purpose  for  which  they  were  required, 
which  condition  or  warranty  was  not  fulfilled;  and  they  counter- 
claimed damages. 

While  the  action  was  proceeding,  an  order  was  made  for  the 
winding-up  of  the  company,  and  John  A.  Mackay  was  appointed 
permanent  liquidator  while  the  trial  was  going  on.  Thereupon 
the  trial  Judge  added  him  as  a party  plaintiff. 


Orb 

Brothers 

Limited. 


January  17  and  18.  The  appeal  was  heard  by  Moss,  C.J.O., 
Maclaren,  Meredith,  and  Magee,  JJ.A. 

G.  H.  Watso7i,  K.C.,  for  the  plaintiffs.  The  action  is  on  the 
written  contract  referred  to  in  the  pleadings,  which  was  duly 
accepted  by  the  defendants,  and  under  which  the  machinery  was 
delivered  to  them,  and  still  remains  in  their  possession.  There 
is  no  finding  by  the  learned  trial  Judge  that  the  written  contract 
does  not  contain  all  the  terms  of  the  agreement  between  the  parties. 
There  is  no  finding  as  to  any  collateral  agreement  that  the  machin- 
ery should  be  fit  for  the  defendants’  purposes,  but  only  that  the 
plaintiffs  knew  that  it  was  to  be  used  for  certain  purposes,  and  he 
finds  that  no  fraud  is  to  be  imputed  to  the  plaintiffs  in  connection 
with  the  transaction.  It  is  submitted  that  the  trial  Judge  erred 
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in  basing  his  judgment,  not  upon  the  written  contract  between 
the  parties,  but  upon  a supposed  purchase  and  sale  of  goods 
ordered  by  the  purchasers  for  specific  purposes,  which  were  known 
at  the  time  to  the  vendors,  and  as  to  which  they  incurred  certain 
obligations  which  are  not  contained  in  the  written  contract. 
He  finds  that  the  engine  supplied  by  the  plaintiffs  was  not  suitable 
for  the  defendants’  purposes,  in  that  it  made  too  much  noise, 
and  that  the  light  was  not  steady  enough  for  their  business;  and 
evidence  on  those  points  was  admitted,  although  objected  to  as 
irrelevant,  and  having  nothing  to  do  with  the  real  contract,  which 
contains  no  warranty,  express  or  implied,  as  to  these  matters: 
Northey  Manufacturing  Co.  v.  Sanders  (1899),  31  O.R.  475. 

The  case  of  Oyitario  Sewer  Pipe  Co.  v.  Macdonald  (1910),  2 O.W.N. 
483,  relied  on  by  the  defendants,  does  not  apply  here,  as  the  circum- 
stances were  different,  and  it  did  not  arise  on  a WTitten  contract; 
nor  are  the  plaintiffs  liable  within  the  rules  laid  down  by  Mellor, 
J.,  in  Jones  v.  Just  (1868),  L.R.  3 Q.B.  197.  The  following  cases 
and  authorities  were  also  referred  to:  Chanter  v.  Hopkins  (1838), 
4 M.  & W.  399;  Ollivant  v.  Bayley  (1843),  5 Q.B.  288;  Borthwick 
V.  Young  (1886),  12  A.R.  671;  Frye  v.  Milligan  (1885),  10  O.R. 
509;  Tomlinsoii  v.  Morris  (1886),  12  O.R.  311;  Am.  & Eng. 
Encyc.  of  Law,  vol.  30,  pp.  135,  145,  168,  169;  Be  Witt  v.  Berry 
(1890),  134  U.S.  306. 


E.  F.  B.  Johnston,  K.C.,  and  R.  McKay,  K.C.,  for  the  de- 
fendants, relied  on  the  findings  of  the  learned  trial  Judge,  which 
there  was  ample  evidence  to  support,  that  this  was  a case  in  which 
the  appellants  knew  that  the  machinery  ordered  was  required  for 
certain  specific  purposes,  and  that  the  plant  supplied  was  quite 
inefficient  and  impossible  of  operation  for  these  purposes.  In 
such  a case  it  is  settled  law  that  there  is  an  implied  warranty  by 
the  manufacturer  that  the  plant  shall  be  fit  for  the  purpose  for 
which  it  was  supplied,  which  warranty  was  clearly  broken  in  this 
instance.  They  referred  to  the  case  of  Ontario  Sewer  Pipe  Co.  v. 
Macdonald,  supra,  and  to  Bigelow  v.  Boxall  (1876),  38  U.C.R.  452. 

Watso7i,  in  reply. 


April  21.  Moss,  C.J.O.  (after  setting  out  the  facts 
as  above) : — The  contract  put  forward  and  relied  upon  by 
the  plaintiffs  bears  date  the  12th  May,  1908.  It  is  a printed 
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form,  filled  up  and  completed  in  pencil  writing,  and  signed 
on  behalf  of  the  defendants.  As  completed,  it  is  a somewhat 
loosely  constructed  instrument,  and  in  some  respects,  at  all  events, 
does  not  represent  the  condition  of  affairs  actually  existing  at  the 
time.  For  example,  although  both  the  plaintiffs  and  defendants 
were  resident  and  carrying  on  business  in  Toronto,  the  defendants 
request  the  company  to  ship  to  their  address  . . . from 

Toronto,  Ontario,  . . . the  goods  . . . free  on  board 

cars  or  boat  or  launch  at  Toronto  Bay.  It  is  quite  manifest  that 
none  of  these  modes  or  places  of  delivery  was  contemplated  in 
this  instance,  and  we  are  driven  to  look  outside  of  the  instrument 
in  order  to  ascertain  the  real  state  of  the  case  as  understood  by 
the  parties  when  the  bargain  was  made  between  them.  The  only 
address  of  the  defendants  that  appears  in  the  writing  is  “44  Rich- 
mond E.,”  written  underneath  the  signature.  It  is  shewn  that 
they  were  at  that  date  and  still  are  carrying  on  an  extensive 
business  as  proprietors  of  a restaurant,  bowling-alleys,  billiard 
and  pool-rooms,  &c.,  in  a large  building,  the  south  fronting  on 
Richmond  street  east  and  the  north  fronting  on  Queen  street  east. 

No  time  is  specified  within  which  delivery  of  the  articles  is  to 
be  made,  but,  by  the  terms  of  payment — which,  if  the  whole  of 
the  printed  matter  be  read  together  with  the  pencil-writing,  are 
ambiguous  if  not  unintelligible — S500  was  to  be  paid  in  cash  on 
delivery  of  the  engine,  another  1500  when  it  was  running,  and  a 
further  $500  when  both  engine  and  dynamos  were  running  properly. 

Shortly  before  the  20th  June,  1908,  a 50  horse  power  engine 
was  delivered  at  the  defendants’  premises  in  Queen  and  Richmond 
streets,  and  on  the  20th  June  a payment  of  $500  was  made.  All 
this  goes  to  shew,  what  indeed  has  never  been  seriously  disputed, 
that  the  bargaining  was  for  the  supply  of  an  engine  and  dynamo  for 
use  by  the  defendants  at  the  premises  in  which  thay  carried  on 
their  business  as  proprietors  of  the  restaurant,  bowling-alleys, 
and  billiard  and  pool-rooms,  in  the  different  floors  and  rooms  of 
the  building. 

The  evidence  is  not  clear  as  to  the  time  when  the  dynamo  was 
delivered,  but  it  was  probably  not  earlier  than  the  beginning  of 
August,  1908.  Various  trials  were  made  in  order  to  get  the 
engine  and  dynamo  to  run  properly,  but  the  result  was  not  satis- 
factory. In  the  end,  the  defendants  refused  to  accept  or  pay  for 
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them;  and  this  action  was  commenced  on  the  2nd  December, 
1909. 

The  plaintiffs’  position  is,  that  the  transaction  was  the  purchase 
by  and  sale  to  the  defendants  of  articles  specifically  described 
and  selected  by  them,  and  that  the  articles  furnished  corresponded 
to  the  order,  and  all  conditions  were  fulfilled  necessary  to  entitle 
them  to  payment  of  the  price. 

The  defendants,  on  the  other  hand,  set  up,  among  other 
answers  to  the  plaintiffs’  demand,  that  the  articles  were  required 
for  particular  purposes  connected  with  the  defendants’  business 
which  especially  called  for  absence  of  noise  in  working  the  machin- 
ery, and  the  production  of  steady  electric  light;  that  the  company 
had  knowledge  of  these  facts  and  also  of  the  fact  that  the  de- 
fendants were  relying  upon  the  company’s  skill  and  judgment  to 
supply  what  was  intended  and  required  in  order  to  accomplish 
the  purpose;  and  that  the  sale  and  purchase  carried  or  implied 
a condition  or  warranty  that  the  articles  supplied  would  answer 
the  particular  purpose,  which  condition  or  warranty  was  not 
fulfilled. 

The  plaintiffs,  while  denying  the  defendants’  contention,  also 
set  up  that,  if  the  defendants  ever  intended  the  articles  for  purposes 
such  as  they  alleged,  they  had,  by  personal  inquiry,  observation, 
and  inspection,  obtained  a knowledge  of  the  working  and  capabili- 
ties of  such  articles,  and  were  also  specially  informed  as  to  what 
could  and  what  could  not  be  accomplished  by  the  engine  and 
dynamo  in  question,  and  of  what  further  was  necessary  in  order 
to  produce  the  results  they  aimed  at;  and  that  they  deliberately 
made  up  their  minds  to  accept  the  articles  as  they  were  and  take 
the  risk  of  their  failing  to  do  all  that  was  needed,  and  in  that  case 
providing  such  supplementary  articles  as  might  be  needed. 

Upon  the  hypothesis,  the  onus  of  this  issue,  which  was  entirely 
a question  of  fact,  was  on  the  plaintiffs.  There  was  a distinct 
conflict  of  testimony  as  to  whether  or  not  the  defendants  under- 
stood and  appreciated  what  was  required  in  order  to  the  prevention 
of  noise  in  operation  of  the  machinery  and  the  production  of  a 
steady  light  such  as  was  shewn  to  be  necessary  in  connection  with 
an  establishment  and  business  of  the  kind  the  defendants  were 
maintaining.  For  the  purposes  of  this  branch  of  the  case  it  was 
necessary  for  the  plaintiffs  to  bring  home  to  the  defendants  in- 


XXIII.] 


ONTARIO  LAW  REPORTS. 


621 


telligent  knowledge  of  what  was  necessary  in  order  to  produce 
what  they  required,  a clear  appreciation  of  what  was  lacking  in 
the  articles  they  were  procuring  from  the  company,  and  a deliber- 
ate decision  to  accept  them  as  they  were.  In  these  respects  the 
testimony  fails  to  support  the  plaintiffs’  contention. 

The  witness  Johnson,  the  manager  of  the  Canadian  Motor 
Electrical  Company,  who  supplied  the  plaintiffs  with  the  dynamo 
in  question,  appears  to  have  been  ali  ve  to  the  difficulty  of  assuring 
a steady  light  through  the  medium  of  the  engine  and  dynamo 
without  the  aid  of  a storage  battery;  but,  as  the  learned  trial 
Judge  found,  none  of  the  others  engaged  in  the  discussion  about  it, 
including  the  company’s  representative,  Mr.  Haggas,  seem  to 
have  appreciated  it.  And,  in  view  of  all  the  circumstances,  it  is 
altogether  unlikely  that  the  matter  was  brought  forcibly  to  the 
defendants’  attention.  It  can  hardly  be  conceived  that,  if  it  had 
been,  they  would  have  abandoned  their  existing  system  of  inside 
lighting,  which  was  satisfactory  to  them,  upon  the  chance  of 
another,  against  which  they  were  warned,  proving  equally  satis- 
factory, with  the  prospect  of  further  trouble  and  increased  outlay 
in  case  of  failure. 

The  question  is,  therefore,  narrowed  to  the  inquiry  whether 
there  was  attached  to  the  sale  an  implied  condition  or  warranty 
that  the  engine  and  dynamo  would  answer  the  particular  purposes 
for  which  they  were  being  procured  by  the  defendants. 

The  contract  being  in  writing,  nothing  ought  to  be  imported 
into  it  which  it  would  not  be  clear  to  reasonable  people  must  have 
been  present  to  the  minds  of  the  contracting  parties. 

But,  in  order  to  get  at  what  was  present  to  the  minds  of  the 
parties,  the  circumstances  connected  with  and  surrounding  the 
transaction  may  be  looked  at.  If,  for  instance,  a purchaser 
specifically  describes  the  article  he  requires,  or  selects  what  he 
wants,  relying  on  his  own  judgment  as  to  its  fitness  for  the  purpose 
to  which  he  intends  to  apply  it,  the  mere  fact  that  the  vendor 
is  aware  of  the  use  for  which  it  is  designed  will  not  raise  an  implied 
condition  or  stipulation  or  warranty  on  his  part  that  it  is  fit  for 
that  purpose.  An  example  of  this  class  is  Chanter  v.  Hopkins, 
4 M.  & W.  399.  But  many  cases  decided  in  the  English  Courts, 
both  before  and  since  the  passing  of  sec.  14  (1)  of  the  Sale  of  Goods 
Act,  1893  (of  which  it  has  been  said  that  it  only  formulates  the 
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already  existing  law  on  the  subject — jper  Collins,  M.R.,  in  Clarke  v. 
Army  and  Navy  Co-operative  Society,  [1903]  1 K.B.  155,  at  p.  163, 
and  in  Preist  v.  Last,  [1903]  2 K.B.  148),  and  in  our  own 
Courts,  have  clearly  affirmed  the  rule  that  where  a manufacturer 
or  dealer  contracts  to  supply  an  article  which  he  manufactures 
or  produces,  or  in  which  he  deals,  to  be  applied  to  a particular 
purpose,  so  that  the  buyer  trusts  to  the  judgment  or  skill  of  the 
manufacturer  or  dealer,  there  is  in  that  case  an  implied  term  or 
warranty  that  it  shall  be  reasonably  fit  and  proper  for  the  purpose 
for  which  it  was  designed : Rrorcri  y.  Edgington,{lS4:l) , 2 M.&G.  279; 
Jones  V.  Just,  L.R.  3 Q.B.  197;  Bigelow  v.  Boxall,  38  U.C.R.  452; 
Clarke  v.  Army  and  Navy  Co-operative  Society  and  Preist  v.  Last 
(supra);  and  Ontario  Sewer  Pipe  Co.  v.  Macdonald,  17  O.W.R, 
1014,  2 O.W.N.  483. 

Having  regard  to  the  circumstances  under  which  the  order 
was  given  in  this  case,  as  developed  by  the  direct  testimony,  it  is 
difficult  to  adopt  the  plaintiffs’  contention.  This  was  not  the 
single  isolated  transaction  of  giving  a defined  order  to  the  plaintiffs 
for  the  supply  of  the  articles  in  question,  but  was  the  outcome  or 
result  of  several  communications,  chiefly  verbal  but  some  in 
writing,  passing  between  the  parties  with  reference  to  the  object 
and  purpose  for  which  the  articles  were  required. 

The  defendants  were  apparently  first  brought  into  contact 
with  the  company  through  the  latter’s  representative,  Haggas. 
The  defendants  were  looking  for  motive  power  to  be  applied  in 
operating  a fan  or  fans  in  the  interior  of  their  establishment,  and 
electric  flash-light  signs  on  the  exterior,  and,  after  conferences 
and  consultations  with  Haggas,  they  decided  to  procure  from  the 
company -a  35  horse  power  engine— and  an  order  was  given  for 
the  supply  of  such  an  engine.  But  during  these  conferences  there 
was  discussion  as  to  the  desirability  and  feasibility  of  lighting  the 
interior  by  electricity,  instead  of  by  means  of  gas  with  Auer 
mantels.  Haggas  was  of  the  opinion  that  this  could  not  be 
effectively  accomplished  with  a 35  horse  power  engine,  and  pro- 
posed or  suggested  an  engine  of  greater  force,  with  a dynamo 
capable  of  producing  the  required  energy.  It  seems  very  evident 
that,  as  regards  knowledge  as  to  what  would  be  needed,  the  de- 
fendants had  no  experience  and  no  mechanical  or  technical  skill. 
But  they  made  it  plain  that  they  only  desired  to  change  their 
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existing  system,  provided  the  substituted  system  would  be  capable 
of  supplying,  at  a less  or  no  greater  daily  expense,  light  equal 
if  not  superior  in  brilliancy  and  steadiness  to  that  which  they 
were  using,  and  that  its  production  would  not  occasion  noise  or 
heat  to  an  extent  at  all  likely  to  interfere  with  the  comfort  or  con- 
venience of  those  resorting  to  their  establishment  for  food  or 
amusement.  . 

The  Idarned  trial  Judge  found,  on  the  whole  evidence,  that 
Haggas  understood  perfectly  what  the  engine  and  dynamo  were 
required  for — that  he  understood  that  a varying  light  would  not 
answer  and  that  any  noise  which  would  interfere  with  the  business 
would  not  be  tolerated.  He  certainly  gave  the  defendants  to 
understand,  and  it  was,  no  doubt,  his  desire,  that  they  should  accept 
his  view,  that  with  a 50  horse  power  engine  and  a proper  dynamo 
they  could  light  the  interior  of  their  premises  in  addition  to 
operating  the  fans  and  the  electric  flash  lights  outside.  In  the 
end,  the  defendants  decided  to  abandon  the  order  for  the  35  horse 
power  engine  and  to  enter  upon  the  larger  scheme.  The  weight 
of  evidence  is,  that,  in  doing  this,  they  intended  to  rely  upon  the 
skill  and  judgment  of  the  company  as  manufacturers  or  producers 
of  the  articles  the  use  of  which  was  to  produce  the  end  aimed 
at,  and  that  the  company  were  made  aware  of  and  understood  what 
was  expected.  The  letter  of  Archibald  Orr  of  the  12th  June, 
1908,  was  a plain  intimation  to  the  company  of  the  understanding 
of  the  writer,  who  was  one  of  the  defendants’  board  of  directors. 
It  is  said  that  these  were  not  the  views  of  the  other  members. 
But  the  evidence  does  not  support  that  position.  The  others 
did  not  repudiate  in  any  way  the  statements  made  as  to  what 
the  defendants  looked  to  the  company  to  do.  They  differed  only 
from  the  writer  in  not  doubting,  as  he  did,  the  company’s  intention 
and  ability  to  accomplish  what  was  expected  of  the  machinery 
they  had  undertaken  to  furnish. 

Then,  the  company’s  obligation  being  to  furnish  in  position 
the  machinery  capable  of  properly  running  so  as  to  produce  the 
results  on  the  strength  of  which  the  contract  was  entered  into, 
it  is  scarcely  open  to  question  that  the  articles  furnished  did  not, 
and  could  not,  without  a great  deal  of  further  expenditure  of 
money  and  trouble,  be  made  to,  perform  the  purposes  for  which 
they  were  designed.  The  evidence  clearly  establishes  their  failure 
in  these  respects.  No  good  purpose  would  be  served  by  dealing 
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in  detail  with  the  testimony  and  pointing  out  the  defects  in  the 
working  of  the  engine  and  dynamo.  It  is  sufficient  to  say  that 
the  learned  trial  Judge’s  finding  that  the  machinery  for  which 
payment  is  sought  has  never  been  capable  of  performing  the  work 
or  accomplishing  the  purpose  for  which  it  was  required,  is  in  accor- 
dance with  the  weight  of  the  testimony,  and  in  some  respects 
not  at  variance  with  the  opinions  of  some  of  the  witnesses  called 
on  behalf  of  the  plaintiffs. 

That  being  so,  the  judgment  should  stand  and  the  appeal  be 
dismissed  with  costs. 

Meredith,  J.A.: — If  the  rights  of  the  parties  were  to  be  de- 
termined by  that  which  appears  in  the  writing  only,  I am  unable 
to  perceive  how  the  judgment  in  appeal  could  stand,  why  the 
plaintiffs  would  not  be  limited  to  their  rights  under  the  warranty 
contained  in  it.  A breach  of  warranty  does  not  ordinarily  give  a 
right  to  rescind. 

But,  according  with  the  findings  of  the  learned  trial  Judge, 
I can  have  no  doubt  that  the  agreement  between  the  parties  was, 
that  the  plaintiffs  should  supply  machinery  sufficient  to  meet 
the  requirements  of  the  defendants’  business;  that  seems  to  me 
to  be  established  out  of  the  testimony  of  the  agent  of  the  plaintiffs 
who  made  the  sale,  and  by  the  circumstances  of  the  case,  as  well 
as  by  the  evidence  adduced  in  the  defendants’  behalf;  nor  can  I 
doubt  that  the  machinery  in  question  signally  failed  in  that 
respect. 

Then,  unless  the  writing  prevents,  the  judgment  in  appeal 
is  right. 

I cannot  think  that  it  does:  the  agreement  to  supply  machinery 
fit  for  the  purpose  may  rightly,  I think,  be  considered  a collateral 
one;  one  upon  the  performance  of  which  the  other  was  to  depend. 
If  the  two  had  been  embraced  in  the  one  writing,  this  obligation 
would  not  have  been  a warranty,  but  would  have  been  a condition 
upon  which  any  obligation  on  the  part  of  the  defendants  would 
depend:  see  ErskineY.Adeane  (1873),L.R.8  Ch.  756;  Bristol  Tram- 
ways, etc.,  Carriage  Co.  v.  Fiat  Motors  Limited,  [1910]  2 K.B. 
831. 

For  these  reasons,  I would  affirm  the  judgment  directed  to 
be  entered  at  the  trial. 

Maclaren  and  Magee,  JJ.A.,  concurred. 

Appeal  dismissed  with  costs. 
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[RIDDELL,  J.] 

Harris  Maxwell  Larder  Lake  Mining  Co.  v.  Gold  Fields 

Limited. 

Parties — Misjoinder  of  Plaintiffs — Separate  Causes  of  Action  Improperly 

Combined  in  one  Action — Company — Shareholders — Class  Action — 

Election. 

There  were  four  plaintilTs  in  this  action,  a company  and  three  individuals; 
and  tliree  defendants,  two  coin}>anies  and  an  individual.  The  plaintiff 
W.  was  described  ^s  suing  on  behalf  of  himself  and  all  other  shareholders 
of  tlie  plaintiff  com])any;  and  his  claim  was  to  have  it  declared  that  an 
alleged  agreement  between  the  plaintiff  company  and  the  defendants  was 
not  valid  or  had  expired;  he  was  one  of  the  shareholders  of  the  plain- 
tiff' company  who  did  not  sign  the  agreement,  and  he  affected  to  repre- 
sent those  of  the  shareholders  vdio  were  in  the  same  interest.  He  also 
alleged  that  the  defendant  M.  induced  the  signing  of  the  agreement, 
and  charged  that  the  signatures  were  not  binding:  — 

Ueld,  that  W.  could  not  maintain  his  alleged  causes  of  action;  and  the 
action,  so  far  as  it  was  his,  was  summarily  dismissed,  without  prejudice 
to  liis  right  to  bring  any  action  against  the  defendants,  or  any  of 
them. 

The  other  claims  wei’e:  (1)  the  claim  of  the  plaintiff  company,  (a)  to  set 
aside  the  agreement  and  all  other  agreements  between  the  companies,  and 
(b)  for  a declaration  of  the  plaintiff  company’s  title  to  certain  lands  as 
against  the  defendants,  an  injunction,  etc.;  (2)  the  claim  of  the  plain- 
tiff' P.  to  set  aside  his  signature  to  the  agreement  and  all  that  depended 
upon  this;  and  (3)  the  like  claim  on  the  part  of  the  plaintiff  M. : — 
Held,  that  these  three  claims  were  wdiolly  distinct,  none  depending  on  any 
other;  and  th.e  plaintiffs  must  elect  upon  which  of  the  three  they  would 
proceed. 

Motion  by  the  defendants  for  an  order  setting  aside  the 
statement  of  claim,  on  the  ground  that  the  plaintiffs  had  no 
joint  cause  of  action  and  had  improperly  joined  separate  and 
independent  causes  of  action. 

The  action  was  brought  by  the  plaintiff  company,  Robert 
Paterson,  Horner  Mason,  and  Walter  R.  Wakefield,  against  the 
Gold  Fields  Limited,  the  Tournonie  Old  Indian  Mining  Company, 
and  George  A.  MacKay,  for  the  relief  stated  in  the  judgment. 

April  22.  The  motion  was  heard  by  Riddell,  J.,  in  the 
Weekly  Court,  having  been  adjourned  from  Chambers. 

G.  H.  Kilmer,  K.C.,  for  the  defendants. 

F.  E.  Hodgins,  K.C.,  for  the  plaintiffs. 

April  24.  Riddell,  J.: — The  plaintiffs  by  their  statement 
of  claim,  allege  that  the  Harris  Maxwell  company  had  a valuable 
mining  claim,  and  the  Tournonie  company  (practically  owned  and 
controlled  by  George  A.  MacKay),  one  almost  useless;  and 
MacKay  and  the  Tournonie  company  wished  to  get  control 
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of  the  Harris  Maxwell  company.  They  accordingly,  early  in 
1910,  sent  a circular  to  the  shareholders  of  the  Harris  Maxwell 
company,  in  the  form  of  an  agreement  which  the  shareholders 
were  expected  to  sign,  for  the  formation  of  a new  company, 
to  be  known  as  the  ''New  Ontario  Gold  Fields  Limited;’’  the 
shareholders  in  the  Harris  Maxwell  company  to  get  share  for 
share  in  the  new  company;  the  new  company  to  arrange  that 
the  Tournonie  company  should  sell  to  the  Harris  Maxwell  com- 
pany a 30-stamp  mill  for  $30,000,  to  be  paid  for  out  of  the  first 
dividend  of  the  Harris  Maxwell  company.  There  are  other 
provisions. 

On  the  30th  April,  1910,  MacKay,  the  Gold  Fields  Limited, 
and  the  Tournonie  company,  issued  another  circular  to  the  share- 
holders of  the  Harris  Maxwell  company,  urging  that  they  should 
sign  the  former  agreement. 

On  the  30th  March,  1910,  the  defendants  procured  an  agree- 
ment, purporting  to  be  made  by  the  Harris  Maxwell  company; 
but  this  was  not  signed  by  the  authority  of  the  directors  of  the 
Harris  Maxwell  company.  By  this  agreement,  the  Tournonie 
company  agree  with  the  Harris  Maxwell  company  to  erect 
on  the  Harris  Maxwell  claim  a building  for  a 30-stamp  mill  and 
to  erect  therein  30  stamps  for  the  price  of  $30,000,  payable  out 
of  net  profits  of  the  Harris  Maxwell  company.  "This  agree- 
ment is  entered  into  by  the  Tournonie  company  on  the  con- 
ditions and  with  the  knowledge  that  the  shareholders  of  the 
Harris  Maxwell  company  representing  a majority  of  that  com- 
pany’s stock  have  agreed  to  exchange  their  stock,  share  for 
share,  for  stock  in  the  Goldfields  Limited,  as  have  also  share- 
holders representing  a majority  of  the  Tournonie  company’s 
stock.”  This  agreement  is  sealed  with  the  seals  of  both  com- 
panies, and  signed  by  Walters,  the  president;  Paterson,  the  secre- 
tary; and  Mason,  who  seems  to  have  been  a director  of  the  Harris 
Maxwell  company.  'The  agreement  is  signed  also  by  others. 

This  agreement  was  not  submitted  to  or  approved  by  the 
directors  or  the  shareholders  of  the  Harris  Maxwell  company; 
but  on  the  20th  June,  1910,  an  agreement  not  much  different 
was  submitted  to  the  shareholders  of  the  Harris  Maxwell  com- 
pany, including  the  following:  "It  is  further  understood  and 
agreed  that  it  is  the  intention  of  the  Tournonie  com- 
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pany  to  develope  and  furnish  power  from  the  Raven  Falls 
water  power  at  the  earliest  possible  date  and  to  supply 
same  to  operate  the  mill  at  a marketable  or  commercial 
rate.”  The  shareholders  resolved  ‘That  the  directors 
be  authorised  to  complete  an  agreement  on  the  basis 
submitted,  and  that  the  directors  secure  solicitor  to  look  after 
their  interest  and  make  such  alterations  as  may  be  secured  by 
them  in  the  company’s  interests.”  No  solicitor  was  employed; 
but  two  out  of  five  of  the  directors  of  the  Harris  Maxwell  Com- 
pany passed  a resolution  approving  of  the  former  agreement 
(striking  out  an  interest  clause),  and  adding,  “Same  to  be  com- 
pleted this  year  . . . time  to  be  of  the  essence  of  agree- 

ment.” 

The  plaintiffs  in  this  action  are:  (1)  the  Harris  Maxwell 
company;  (2)  Robert  Paterson;  (3)  Horner  Mason;  and  (4) 
“Walter  R.  Wakefield,  the  latter  suing  on  behalf  of  himself  and 
all  other  shareholders  of  the”  Harris  Maxwell  company.  They 
allege  that  “the  Tournonie  company  was  not  the  owner  of  the 
Raven  water-power,  as  it  represented  to  be  in  the  said  agreement.” 
(It  is  to  be  noted  that  there  is  no  such  representation  in  the 
agreement.)  Also,  that  the  majority  of  the  shareholders  in 
the  Harris  Maxwell  company  was  not  represented  by  the  signers 
of  the  original  agreement  (circular),  not  was  the  corresponding 
agreement  signed  by  the  majority  of  the  Tournonie  com- 
pany’s shareholders;  that  the  agreement  of  June-July,  1910,  was 
oppressive  and  improper  (whatever  that  may  mean);  and  that 
nothing  was  done  during  1910  to  carry  out  the  agreement. 

The  Harris  Maxwell  company  made,  in  March,  1911,  an 
agreement  with  one  Marshall  giving  him  an  option  on  their 
claim;  Marshall  sent  his  engineer  and  workmen  to  examine  the 
claim,  under  his  agreement  with  the  Harris  Maxwell  company; 
and  the  employees  of  the  defendants  refused  to  allow  them  upon 
the  property  of  the  Harris  Maxwell  company.  No  doubt,  the 
Harris  Maxwell  company  may  bring  an  action  for  this,  as  it 
is  a dispute  by  the  defendants  of  the  right  of  the  Harris  Maxwell 
company  to  authorise  these  persons  to  enter  their  property; 
and  the  question  to  be  tried  will  be  such  right. 

So  much  for  the  first  cause  of  action. 

Then  Mason  and  Paterson  say  that  they  were  induced  by 
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fraud  and  misrepresentation  of  the  defendants,  and  particularly  of 
the  defendant  MacKay,  to  sign  the  circular  agreement — and  they 
set  out  many  misrepresentations  not  to  be  found  in  the  circular. 
They  say  that  they  transferred  stock  to  a large  amount  in  the 
Harris  Maxwell  company  to  MacKay  before  they  discovered  the 
falsity  of  these  representations.  These  do  not  in  the  style  of 
cause  represent  themselves  as  suing  on  behalf  of  other  shareholders, 
but  they  do  so  in  the  description  of  parties  at  the  beginning  of 
the  statement  of  claim,  and  also  in  the  prayer.  This  is  not 
sufficient:  Township  of  Barton  v.  City  of  Hamilton  (1909),  13 
O.W.R.  1118,  at  p.  1128;  In  re  Tottenham,  [1896]  1 Ch.  628, 
at  p.  629.  But  this  is  a mere  matter  of  amendment,  if  the 
action  be  properly  a class  action. 

It  is  plain  that  it  is  not:  the  statement  of  claim  sets  out 
misrepresentations  to  Mason  and  Paterson,  and  claims  can- 
cellation of  the  agreement  so  far  as  they  are  concerned,  which 
is  well  enough,  and  also  all  other  shareholders,  which  is  not. 
The  right  of  each  to  a cancellation  depends  upon  misrepresenta- 
tions made  to  him  and  upon  his  desire  to  get  rid  of  the  agreement 
— that  cannot  be  the  subject  of  a class  action. 

Again,  as  there  is  no  such  complication  in  the  way  of  joint 
notes  and  long  delay  as  in  Crerar  v.  Holhert  (1896),  17  P.R.  283, 
the  right  of  Mason  and  that  of  Paterson  cannot  be  made  parts 
of  one  and  the  same  action:  Smurthwaite  v.  Hannay,  [1894] 
A.C.  494. 

Then  the  plaintiff  Wakefield  does  describe  himself  in  the 
style  of  cause  as  suing  on  behalf  of  others.  His  claim,  however, 
is  as  a shareholder  who  did  not  sign  the  first-named  agreement 
and  as  representing  those  in  the  same  interest.  His  claim  is 
to  have  it  declared  that  the  alleged  agreement  between  the  two 
companies  is  not  valid — or  that  it  has  expired.  He  also  alleges 
that  MacKay  induced  the  signing  of  the  said  first  agreement  (cir- 
cular), and  claims  that  the  signatures  are  not  binding.  • As  to  this 
last,  he  is  not  of  the  class  who  did  sign — it  is  none  of  his  affair 

if  they  all  abide  by  their  signatures.  He  cannot  sue  for  any 

such  declaration — and,  as  he  cannot  sue  himself,  he  can- 
not sue  as  representing  others  : Dillon  v.  Township  of 
Raleigh  (1886),  13  A.R.  53;  Burt  v.  British  Nation  Life 

Assurance  Association  (1859),  4 DeG.  & J.  158,  at 
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p.  174  ; Regina  ex  rel.  Regis  v.  Cusac  (1876),  6 P.R. 
303;  Re  Fenton  v.  County  of  Simcoe  (1885),  10  O.R. 
27,  at  p.  42.  So  far  as  his  claim  to  have  the 
alleged  agreement  between  the  companies  declared  invalid  or 
expired  by  lapse  of  time  is  concerned,  that  matter  is  also  not 
within  his  province — there  is  and  can  be  no  pretence  of  want  of 
power  on  the  part  of  the  Harris  Maxwell  company  to  make 
such  an  agreement,  and  it  is  for  the  company,  not  for  a share- 
holder, to  ratify  or  dispute  the  contract  alleged  to  be  made 
by  itself:  David  v.  Ryan  (1910),  2 O.W.N.  322. 

The  action  of  Wakefield  will  be  dismissed  without  prejudice 
to  his  right  to  bring  any  action  against  the  defendants,  or  any 
of  them,  as  he  may  be  advised;  and  he  will  pay  one-third  of  the 
costs  of  this  motion. 

The  other  three  actions  are:  (1)  the  action  of  the  Harris 
Maxwell  company,  (a)  to  set  aside  the  alleged  agreement  of  the 
30th  March,  1910,  and  all  other  agreements  between  the  com- 
panies, and  (b)  (in  effect)  for  a declaration  of  their  title  to  the 
lands  as  against  the  Tournonie  company,  the  Gold  Fields  com- 
pany, and  MacKay,  an  injunction,  etc.;  (2)  the  action  of  Paterson 
to  set  aside  his  signature  to  the  circular  agreement  and  all  that 
depends  upon  this;  and  (3)  the  like  action  on  the  part  of  Mason. 

These  are  wholly  distinct;  and  none  depends  on  any  other. 
The  plaintiffs  must  elect  upon  which  of  the  three  actions  they 
will  proceed — in  the  absence  of  an  election  within  five  days,  the 
statement  of  claim  will  be  set  aside  with  costs.  If  an  election  be 
made  within  five  days  the  plaintiffs  will  have  leave  to  amend 
within  one  day  thereafter — but  will  pay  the  one-third  of  the 
costs  of  this  motion — the  remaining  one-third  will'  be  costs  to 
the  defendants  in  any  event  of  the  action. 
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[The  plaintiffs  appealed  from  the  order  of  Riddell,  J.,  and  the  appeal 
came  before  a Divisional  Court  composed  of  Mulock,  C.J.Ex.D.,  and 
Clute,  j.,  on  the  2nd  May,  1911.  An  order  was  made,  by  consent  of  counsel 
for  all  parties,  varying  the  order  of  Riddell,  J.,  as  to  costs  and  some  details, 
and,  with  these  variations,  dismissing  the  appeal.] 
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[DIVISIONAL  COURT.] 

Broom  v.  Pep  all. 

Pi  actice — Order  Made  on  Consent — Terms  of  Consent  not  Followed — Power 
to  Vary  Order  after  Formal  Issue — Ex  Parte  Order — Con.  Rule  358 
— Appeal — Leave — Con.  Rule  777 — Order  Finally  Disposing  of  Action 
— Power  of  Court,  on  Appeal,  to  Make  Order — Costs. 

Upon  the  application  of  the  plaintiff,  an  order  was  made  by  the  Master 
in  Chambers  (purporting  to  be  upon  the  consent  of  the  defendant)  dis- 
missing the  action  and  ordering  the  payment  of  two  sums  of  money  by 
the  defendant  to  the  plaintiff.  The  order  in  fact  went  beyond  the  con- 
sent. After  it  had  been  issued  and  served,  the  Master,  upon  the  appli- 
cation of  the  defendant,  and  against  the  protest  of  the  plaintiff,  made  an 
order  varying  it.  The  plaintiff  appealed  from  the  second  order  to  a 
Judge  in  Chambers,  who  dismissed  the  appeal;  and  the  plaintiff  then 
appealed  to  a Divisional  Court:  — 

Held,  that  leave  to  appeal  was  not  necessary:  the  order  of  the  Judge,  con- 
firming the  order  of  the  Master,  “finally  disposed  of  the  action  or  mat- 
ter,” within  the  meaning  of  Con.  Rule  777  (1278,  1307). 

2..  That  the  Master  had  no  power  to  vary  the  order  first  made.  Where  an 
order  correctly  sets  out  what  the  Court  or  Judge  actually  decided  and 
intended  to  decide,  there  is  no  power  in  the  Court  to  vary  the  order, 
upon  motion  after  the  order  has  been  formally  issued. 

Klinek  v.  Ontario  Loan  and  Investment  Co.  (28th  June,  1889),  not  reported, 
and  Spencely  v.  Peterhorough  W.  Co.  (15th  June,  1894),  not  reported, 
followed. 

3.  That  the  first  order  made  was  not  an  ex  parte  order,  within  the  mean- 
ing of  Con.  Rule  3‘58. 

4.  That  the  Court,  on  an  appeal  from  the  order  as  varied,  had  the  power  to 
make  the  order  which  should  have  been  made  in  the  first  instance;  and 
that  such  order  should  be  made. 

Klinek  v.  Ontario  Loan  and  Investment  Co.,  supra,  followed. 

5.  That  there  should  be  no  costs. 


D.  C. 

1911 

April  25, 


An  appeal  by  the  plaintiff  from  an  order  of  Sutherland, 
J.,  in  Chambers,  of  the  7th  April,  1911,  dismissing  the  plaintiff’s 
appeal  from  an  order  of  the  Master  in  Chambers,  varying  the 
terms  of  a former  order  made  by  the  Master,  dismissing  the 
action. 

April  20,  1911.  The  appeal  was  heard  by  a Divisional  Court 
composed  of  Falconbridge,  C.J.K.B.,  Britton  and  Riddell, 

JJ. 

The  plaintiff,  in  person,  contended  that  the  Master  had  no 
power  to  vary  the  order  made  by  him  in  the  first  instance,  be- 
cause that  order  correctly  set  out  what  he  intended  to  decide: 
Klinek  V.  Ontario  Loan  and  Investment  Co.  (1889),  not  reported, 
but  referred  to  in  Holmested  & Langton’s  Judicature  Act  of 
Ontario?  3rd  ed.,  p.  843. 

W.  E.  Long,  for  the  defendant,  argued  that,  in  the  circum- 
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stances  of  the  case,  the  Master  had  power  to  vary  the  order,  and 
referred  to  Holmested  & Langton,  p.  840,  and  cases  there  cited. 
If,  however,  the  order  was  wrongly  varied,  the  defendant  should 
have  some  relief. 

The  plaintiff,  in  reply. 

April  25.  Riddell,  J.: — The  plaintiff  was  tenant  of  the  de- 
fendant, and  there  was  some  trouble  about  the  landlord  removing 
certain  fixtures.  On  the  18th  February  the  plaintiff  issued  a 
writ  and  launched  a motion  for  a mandamus  to  compel  the  de- 
fendant to  replace  the  fixtures  and  for  an  injunction  preventing  the 
defendant  from  interfering  with  the  plaintiff’s  rights,  etc.  The 
solicitor  for  the  defendant  wrote  to  the  plaintiff  suggesting  a 
settlement  (24th  February),  and  on  the  27th  February  an  agree- 
ment was  arrived  at  as  follows:  the  plaintiff  was  to  be  allowed 
to  remain  in  the  demised  premises  until  the  1st  May,  1911;  he 
should  on  or  before  the  1st  May  give  up  possession;  upon  such 
giving  up  of  possession  the  defendant  was  to  pay  him  $30;  and 
the  plaintiff  consented  that  the  ‘^action  brought  by  him  shall 
be  dismissed  without  costs  on  or  before  the  1st  day  of  May, 
1911,  upon  payment  to  him  of  the  sum  of  $30.”  The  agree- 
ment was  reduced  to  writing,  and  signed  and  sealed  by  the  plain- 
tiff, but  not  by  the  defendant — a copy  given  to  the  plaintiff  and 
taken  away  by  him.  He,  at  the  same  time,  signed  a document, 
styled  in  the  cause:  “In  consideration  of  a certain  agreement, 
not  herein  set  out,  and  bearing  date  the  27th  February,  1911, 
consent  is  hereby  given  to  a discontinuance  of  this  action  by  all 
parties  named  therein.”  This  document  was  also  signed  by 
the  solicitors  for  the  defendant,  and  remained  in  their  possession. 
There  can  be  no  possible  doubt  of  the  intention  of  all  parties 
or  of  the  meaning  of  the  documents — the  plaintiff  was  to  give 
up  possession  on  or  before  the  1st  May — he  was,  upon  giving 
up  possession,  to  be  paid  $30 — and  then  the  action  was  to  be 
discontinued. 

On  the  13th  March  the  plaintiff  went  to  the  defendant  (the 
solicitors  not  being  present)  and  represented  to  him  that  he 
wished  to  have  the  action  dismissed,  and  that  for  that  purpose  it 
was  necessary  that  the  defendant  should  sign  a consent — produced 
a document  which  he  procured  the  defendant  to  sign,  and  took  it 
away  with  him.  This  document  reads  as  follows  (being  styled  in 
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the  cause  and  headed,  ^‘Application  to  dismiss  action’’):  “It  is 
agreed  between  the  parties  above-named,  that,  on  payment  to  the 
plaintiff  by  the  defendant  of  the  sum  of  $30,  together  with  the  dis- 
bursements on  this  application,  this  action  be  dismissed  without 
further  costs,  and  that  an  order  may  be  made  to  that  end  forth- 
with.” Nothing  was  said  upon  the  interview  about  the  payment  of 
$30;  and  it  is  clear  that  this  consent  did  not  at  all  interfere  with 
the  previous  agreement- — the  only  effect  being  that  now  a dismissal, 
instead  of  a discontinuance,  was  provided  for. 

Armed  with  this  document,  the  plaintiff  went  to  the  Master 
and  procured  him  to  sign  an  order  already  drawn  up  (with  a 
blank  left  that  the  disbursements  might  be  provided  for).  The 
order  was  duly  entered,  etc.,  and  reads  as  follows: — 

“Upon  application  of  the  plaintiff  for  an  order  to  dismiss 
this  action,  in  consideration  of  payment  (forthwith)  by  the  de- 
fendant to  the  plaintiff  of  the  sum  of  $30  therefor,  together  with 
disbursements  to  the  plaintiff  in  this  application  in  the  sum 
of  70  cents,  and  upon  reading  the  affidavit  of  the  plaintiff  and 
the  agreement  (signed)  of  all  parties  to  said  dismissal  and  con- 
sideration therefor,  and  therein  set  out,  to  said  affidavit  attached, 
and  upon  hearing  the  plaintiff  in  person,  it  is  ordered  that  this 
action  be  and  the  same  is  hereby  dismissed;  and  it  is  further 
ordered  that  the  aforesaid  sums,  in  all  to  the  amount  of  $30.70, 
be  paid  (forthwith)  to  the  plaintiff  by  the  defendant  in  this 
action.” 

This  order,  it  is  quite  plain,  goes  far  beyond  the  consent — 
and  it  should  not  have  been  made.  There  was  no  consent  given 
that  an  order  should  be  made  that  the  defendant  should  pay 
$30  or  any  sum,  forthwith  or  at  any  time — the  consent  was  simply 
one  authorising  a dismissal  of  the  action  if  and  when  the  defen- 
dant should  pay  the  amount  mentioned;  and  no  Court  is  or 
can  be  justified,  in  the  absence  of  the  party  interested,  in  granting 
an  order  upon  his  written  consent,  which  goes  beyond  the  terms 
of  the  consent  itself. 

The  order  was  served,  but,  instead  of  moving  by  way  of 
appeal,  an  application  was  made  to  the  Master  in  Chambers 
to  vary  the  order.  Against  the  protest  of  the  plaintiff,  the  Master 
in  Chambers  varied  the  order  thus:  “Upon  motion  of  the  de- 
fendant for  an  order  to  vary  the  order  dismissing  this  action  made 
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on  the  25th  day  of  March,  1911,  by  striking  out  the  word  forth- 
with’ in  the  first  line  from  the  end  of  said  order  of  March  25th, 
and  to  insert  a provision  in  said  order  that  the  sum  of  $30.70 
mentioned  in  said  order  should  be  payable  to  the  plaintiff  upon 
his  vacation  of  the  premises  in  question  in  this  action  on  or  before 
the  1st  day  of  May,  1911,  and  upon  reading  the  affidavit  of  James 
Broom  of  March  25th,  1911  (filed),  and  upon  hearing  the  plain- 
tiff in  person,  and  upon  the  undertaking  of  the  defendant  by 
his  solicitor  to  pay  to  the  plaintiff  the  sum  of  $30.70  as  afore- 
said, it  is  ordered  that  the  said  order  of  the  25th  day  of  March, 
1911,  be  and  the  same  is  hereby  varied  by  striking  out  the  word 
‘forthwith’  in  the  first  line  from  the  end  thereof,  and  providing 
that  the  sum  of  $30.70  be  paid  by  the  defendant  to  the  plain- 
tiff on  delivery  up  by  him  of  possession  of  the  premises  in  ques- 
tion in  this  action  on  or  before  the  1st  day  of  May,  1911.” 

Before  this,  however,  the  plaintiff,  pretending  to  think  that 
the  contract  of  the  27th  February  was  not  perfect  because  of  the 
absence  of  the  defendant’s  signature,  went  to  the  defendant, 
and  on  the  30th  March  obtained  the  defendant’s  signature  to 
his  (the  plaintiff’s)  copy  of  the  document.  This  was,  of  course, 
that  he  might  pretend  that  the  contract  had  nothing  to  do  with 
the  consent  signed  on  the  13th  March. 

The  plaintiff  appealed  from  the  Master’s  varying  order,  and 
contended,  as  he  contended  before  us,  that  the  two  matters 
were  quite  distinct,  and  the  two  sums  of  $30  had  no  relation  to 
each  other. 

Mr.  Justice  Sutherland  dismissed  the  appeal;  and  the  plain- 
tiff now  comes  to  this  Court. 

An  objection  that  no  leave  had  been  given  to  appeal  was 
overruled  at  the  hearing;  and,  I think,  rightly.  The  order 
made  by  my  learned  brother,  confirming  the  order  of  the  Master, 
“finally  disposed  of  the  action  or  matter,”  within  the  meaning 
of  Con.  Rule  777  (1278,  1307). 

But  I think  that  the  Master  had  no  power  to  vary  the  order 
made  by  him  in  the  first  instance.  In  cases  in  which  the  order  as 
issued  does  not  correctly  state  what  the  Court  actually  decided, 
such  power  exists:  Mitchell  v.  Snarling  (1909),  1 O.W.N.  297, 
following  Ainsworth  v.  Wilding,  [1896]  1 Ch.  673.  But,  where 
an  order  or  judgment  correctly  sets  out  what  the  Court  did 
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actually  decide  and  intend  to  decide,  there  is  no  power  in  the 
Court  to  vary  the  order,  etc.,  upon  motion  after  the  order,  etc., 
has  been  formally  issued.  This  was  decided  by  a Divisional 
Court  on  the  28th  June,  1889,  in  Klinck  v.  Ontario  Loan  and 
Investment  Co.,  not  reported,  but  referred  to  in  Holmested  & Lang- 
ton's  Judicature  Act  of  Ontario?  3rd  ed.,  p.  843;  also  by  a 
Divisional  Court  (Boyd,  C.,  and  Ferguson,  J.)  in  Spencely  v. 
Peterborough  W.  Co.  (15th  June,  1894),  not  reported,  in  which  I 
was  of  counsel.  These  cases  should  be  followed. 

Con.  Rule  358  is  not  broad  enough  to  cover  this  case.  The 
order  made  in  the  first  instance  was  not  an  ex  parte  order.  That 
term  is  applied  only  to  such  orders  as  the  party  obtains  without 
the  attendance  of  the  other,  without  his  consent,  and  solely  on 
his  (the  applicant’s)  own  shewing.  Interim  orders  for  injunc- 
tion, orders  of  ne  exeat,  for  production,  and  the  like,  may  be 
mentioned — and  many  different  kinds  are  well  known  to  the  prac- 
titioner: some  of  them  are  to  be  found  referred  to  in  Muir  Mac- 
kenzie (1911),  pp.  754-755.  But  an  order  obtained  by  one  party 
upon  the  written  consent  of  another  is  not  an  ex  parte  order, 
in  the  true  sense  or  in  the  sense  of  the  Rule. 

Nor  did  the  defendant  fail  to  appear  on  the  application  through 
accident  or  mistake  or  insufficient  notice:  he  gave  the  consent 
intending  that  the  plaintiff  should  use  it  before  the  Master  in 
his  (the  defendant’s)  absence.  The  whole  difficulty  is  that  the 
Master  failed  to  observe  the  terms  of  the  consent,  and  so  made 
an  order  not  justified  by  it. 

The  order  varying  the  original  order,  then,  is  not  justified, 
and  must  be  set  aside. 

But  where  an  order  is  varied  in  this  way,  the  Court  is  not 
helpless.  The  Court,  on  an  appeal  from  the  order  as  varied,  has 
the  power  to  make  the  order  which  should  have  been  made  in 
the  first  instance:  Klinck  v.  Ontario  Loan  and  Investment  Co., 
ut  supra.  We  should,  accordingly,  now  make  the  order  the 
Master  in  Chambers  should  have  made  in  the  first  instance. 

Upon  the  application  of  the  plaintiff,  the  Master  was  not 
justified  in  making  any  other  order  than  that  the  action  should 
be  dismissed — and  that  order  the  plaintiff  may  have  if  he  so  de- 
sires. The  defendant  is  not  entitled  to  any  order  upon  the  con- 
sent of  the  13th  March,  unless  and  until  he  pays  the  sum  of  $30 
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and  the  disbursements  of  an  order.  If  he  is  willing  to  pay  the 
sum  of  S30.70,  he  may  take  out  an  order  dismissing  the  action 
without  costs.  If  not,  he  is  not  entitled  to  any  order  upon 
that  consent. 

Upon  the  consent  of  the  27th  February  he  is  entitled  to  an 
order  for  discontinuance,  but  that  would  probably  be  of  little 
or  no  advantage  to  him. 

There  is  no  reason  why  all  trouble  should  not  be  avoided 
by  both  parties  living  up  to  the  terms  of  the  contract  of  the 
27th  February. 

There  should  be  no  costs — the  plaintiff’s  wholly  unauthorised 
and  inexcusable  proceedings  are  the  fons  et  origo  mali;  and  the 
proceedings  of  the  defendant  since  have  been  contrary  to  the 
practice. 

I am  glad  to  say  that  no  barrister  or  solicitor  has  been  con- 
cerned in  the  plaintiff’s  proceedings : the  plaintiff  has  had  charge 
of  them  throughout. 

Falconbridge,  C.J.: — I agree. 

Britton,  J.: — I agree  in  the  result. 


[IN  THE  COURT  OF  APPEAL.] 

Wade  v.  Rochester  German  Fire  Insurance  Co. 

Fire  Insurance — Statutory  Condition  4 — “Assigned” — Assignment  for  the 
General  Benefit  of  Creditors. 

An  assignment  for  the  benefit  of  creditors,  made  by  a debtor,  pursuant  to 
the  Act  respecting  Assignments  and  Preferences  by  Insolvent  Persons, 
of  property  insured  under  a policy  of  insurance  effected  in  Ontario, 
does  not  fall  witliin  the  4th  statutory  condition,  so  as  to  avoid  the 
policy,  where  the  assignment  is  made  without  the  permission  of  the 
insurer;  Meredith,  J.A.,  dissenting. 

Review  of  the  authorities. 

Per  Moss,  C. J.O. : — The  broad  principle  deducible  from  the  decisions  is, 
that,  unless  the  property  is  assigned  so  as  absolutely  to  divest  the 
assignor  of  all  right,  title,  and  interest  therein  and  thereto,  the  con- 
dition does  not  take  effect — and  that  irrespective  of  the  form  of  the 
instrument  of  assignment. 

This  action  was  brought  by  Osier  Wade  (assignee  for  the 
benefit  of  creditors  of  the  Brooks-Sandford  Hardware  Limited), 
the  Brooks-Sandford  Hardware  Limited,  and  the  United  Empire 
Bank  of  Canada,  plaintiffs,  against  the  Rochester  German  Fire 
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Insurance  Company  Limited,  defendants,  to  recover  the  amount 
of  a loss  by  fire  sustained  by  the  plaintiffs,  under  a policy  on  the 
stock  in  trade  of  the  plaintiffs  the  Brooks-Sandford  Hardware 
Limited,  issued  to  those  plaintiffs  by  the  defendants.  The  loss 
by  the  policy  was  made  payable  to  the  Sovereign  Bank  of  Canada, 
who  transferred  their  interest  to  the  plaintiffs  the  United  Empire 
Bank  of  Canada.  Shortly  before  the  fire,  the  plaintiffs  the  Brooks- 
Sandford  Hardware  Limited  made  an  assignment  for  the  benefit 
of  their  creditors  to  the  plaintiff  Osier  Wade,  without  the  written 
permission  and  without  the  knowledge  of  the  defendants.  The 
defendants  set  up  as  a defence  statutory  condition  4 of  the  Ontario 
statutory  conditions. 


October  3,  1910.  The  action  was  tried  before  Middleton, 
J.,  without  a jury,  at  Toronto. 

A.  W.  Rowell,  K.C.,  and  George  Wilkie,  for  the  plaintiffs. 

G.  Larratt  Smith,  for  the  defendants. 

October  5.  Middleton,  J.: — This  case,  tried  before  me  at 
the  present  sittings,  was  excellently  argued  by  counsel  for  both 
parties. 

The  neat  question  for  determination  is,  whether  the  assign- 
ment by  the  assured,  a limited  company,  for  the  benefit  of  their 
creditors,  by  virtue  of  clause  4 of  the  statutory  conditions,  voids 
the  policy.  That  clause  provides  that,  ‘‘if  the  property  insured 
is  assigned,”  without  the  written  permission  of  the  company, 
“the  policy  shall  thereby  become  void;  but  this  condition  does 
not  apply  to  change  of  title  by  succession  or  by  the  operation  of 
the  law,  or  by  reason  of  death.”  There  was  no  consent,  and  the 
assignment  does  not  come  within  the  exception. 

Had  the  matter  been  res  integra,  I might  have  had  much 
difficulty  in  upholding  the  plaintiffs’  contention.  The  words  of 
this  condition  have  been  the  subject  of  much  litigation,  and  the 
Courts  of  this  Province  and  the  Supreme  Court  have  determined 
that  these  words  must  be  construed  strictly,  and  all  that  they 
prohibit  is  an  absolute  assignment  which  divests  the  insured  of 
all  his  property  in  the  goods  and  by  which  he  does  not  retain  to 
himself  an  insurable  interest:  Sands  v.  Standard  Insurance  Co. 
(1878-9),  26  Gr.  113,  27  Gr.  167;  Sovereign  Fire  Insurance  Co.  v. 
Peters  (1886),  12  S.C.R.  33;  Pinhey  v.  Mercantile  Fire  Insurance 
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Co.  (1901),  2 O.L.R.  296,  at  p.  300.  In  all  these  cases  the  'Assign- 
ment’’ was  a conveyance  by  way  of  mortgage.  I cannot  discover 
any  logical  distinction  between  an  "assignment”  by  way  of 
mortgage  to  secure  the  payment  to  one  creditor  of  the  amount  of 
his  claim  and  a general  assignment  to  secure  payment  of  all  the 
creditors’  claims.  In  each  case  there  remains  a beneficial  and 
insurable  interest  in  the  assignor  or  mortgagor.  His  debts  are 
to  be  paid,  and  the  residue  is  to  be  held  in  trust  for  him. 

Assuming,  as  the  defendants  contend,  but  I am  not  prepared 
to  hold,  that  I am  not  bound  by  the  opinions  expressed  by  in- 
dividual Judges  in  McQueen  v.  Phoenix  Mutual  Fire  Insurance 
Co.  (1880),  4 S.C.R.  660,  I have  no  hesitation  in  following  the 
opinions  so  given  when  they  appear  to  be  in  accord  with  all  the 
other  Canadian  cases.  What  is  said  by  Henry,  J.,  on  p.  689,  is 
sufficient  to  dispose  of  this  action. 

In  nearly  all  the  American  cases  cited,  the  wording  of  the 
policy  was  widely  different  from  that  now  in  question,  quite  apart 
from  the  interpretation  placed  upon  it  by  our  Courts.  Many 
cases  to  the  contrary  effect  and  in  accord  with  our  Courts  may 
be  found  collected  in  19  Cyc.  637;  and  People  v.  Beigler  (1843), 
Lalor’s  Supp.  to  H.  & D.  (N.Y.)  133,  may  be  set  off  against 
some  others. 

Mr.  Smith  argues  that  the  cases  in  which  an  assignment  has 
been  held  to  be  "absolute,”  in  the  construction  of  the  provision 
of  the  Judicature  Act  relating  to  assignment  of  choses  in  action, 
shew  that  this  is  an  absolute  assignment.  I agree  that  it  is,  so 
far  as  this  is  necessary  to  confer  upon  the  assignee  the  right  to 
sue  in  his  own  name;  but  I cannot  see  that  these  cases  have  any 
relevancy  to  the  matter  now  in  question. 

There  will  be  judgment  for  the  plaintiffs  for  the  amount 
claimed,  with  interest  from  the  time  when  it  became  payable,  and 
costs. 
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January  24.  The  appeal  was  heard  by  Moss,  C.J.O.,  Garrow, 
Maclaren,  Meredith,  and  Magee,  JJ.A. 

I.  F.  Hellmuth,  K.C.,  and  G.  Larratt  Smith,  for  the  defendants. 
Under  this  assignment  for  the  benefit  of  creditors,  the  transfer 
of  the  insured  property  to  the  assignee  was  absolute,  and  the  whole 
title  to  and  right  of  property  in  the  goods  passed  to  him.  There 
was,  therefore,  a change  of  title.  The  only  right  the  assignors 
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might  have  remaining  in  them  would  be,  not  to  the  goods,  the 
subject-matter  of  the  insurance,  but  a possible  ultimate  right  to 
money,  and  to  compel  the  assignee  to  account  to  them  should  there 
be  a surplus  of  money  arising  out  of  a sale  of  all  the  assets;  but 
there  is  no  insurable  interest  remaining  to  him  in  the  insured 
property,  as  such.  Such  a change  of  title  vitiates  the  policy. 
The  trust,  so  far  as  the  assignee  is  concerned,  is  to  hand  over  the 
surplus  moneys,  if  any,  to  the  assignor.  But  the  assignment 
was  subject  to  sec.  6 of  R.S.O.  1897,  ch.  147,  now  sec.  9 of  10 
Edw.  VII.  ch.  64,  by  virtue  of  which  the  property  became  vested 
in  the  assignee,  without  any  express  trust  for  the  assignor  of  any 
surplus;  and,  if  a resulting  trust  for  the  assignor  should  ever 
arise,  it  would  be  when  there  was  a surplus  only:  Pinhey  v. 
Mercantile  Fire  Insurance  Co.,  2 O.L.R.  29Q;  Peuchen  Co.  v.  City 
Mutual  Fire  Insurance  Co.  (1891),  18  A.R.  446;  Orr  v.  Hanover 
Fire  Insurance  Co.  (1895),  158  111.  149.  The  insured  is  bound  to 
notify  the  company  when  he  assigns.  An  insurance  company 
has  the  right  to  say  whom  it  will  insure:  Clark  v.  Scottish  Imperial 
Insurance  Co.  (1879),  4 S.C.R.  192.  Bunyon’s  Law  of  Fire  In- 
surance, 5th  ed.,  p.  51,  says  that  the  statutory  condition  in  Canada 
(Ontario)  has  been  held  to  be  directed  against  a change  of  title, 
and  not  the  creation  of  an  incumbrance,  referring  to  Bull  v.  North 
British  Canadian  hivestment  Co.  (1888),  15  A.R.  421.  We  refer 
also  to  Northam  v.  Dutchess  County  Mutual  Insurance  Co.  (1901), 
166  N.Y.  319;  Perry  v.  Lorillard  Fire  Insurance  Co.  (1874),  61 
N.Y.  214;  Milwaukee  Trust  Co.  v.  Lancashire  Insurance  Co. 
(1897),  95  Wis.  192.  There  is  no  real  analogy  between  a transfer 
by  way  of  mortgage  and  such  an  assignment  for  the  benefit  of 
creditors  as  is  in  question  in  this  case. 


N.  W.  Rowell,  K.C.,  and  L.  G.  McCarthy,  K.C.,  for  the  plain- 
tiffs. The  assignment  contemplated  by  the  4th  condition  set  out 
in  sec.  168  of  ch.  203,  R.S.O.  1897,  is  one  in  which  the  assignor 
divests  himself  of  all  title  and  interest:  McQueen  v.  Phoenix 
Mutual  Fire  Insurance  Co.,  4 S.C.R.  660,  at  p.  689;  Sands  v. 
Standard  Insurarice  Co.,  26  Gr.  113,  27  Gr.  167;  Bull  v.  North 
British  Canadian  Investment  Co.,  15  A.R.  421,  at  p.  423,  affirmed 
(1889),  18  S.C.R.  697.  The  assignment  for  the  benefit  of  creditors 
is  not  within  the  condition:  McQueen  v.  Phoenix  Mutual  Fire 
Insurance  Co.,  supra,  at  pp.  676,  677,  688,  and  689;  Sovereign 
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Fire  Insurance  Co.  v.  Peters,  12  S.C.R.  33,  at  pp.  37,  38,  43.  The 
assignment  for  the  benefit  of  creditors  is  of  a limited  interest, 
and  for  a limited  purpose,  the  purpose  being  to  secure  the  payment 
of  the  debts  of  the  assignor  ratably,  and  the  payment  of  the  surplus, 
if  any,  to  the  assignor,  so  that  the  assignor  remains  interested  to 
the  whole  value  of  the  estate,  and  as  to  the  remainder  he  is  himself 
entitled.  He  still,  therefore,  retains  a valuable  and  insurable 
interest  in  the  property:  Bunyon’s  Law  of  Fire  Insurance,  5th 
ed.,  pp.  38,  41,  42,  52;  Blackwell  v.  Insurance  Co.  (1891),  48  Ohio 
St.  533,  at  pp.  540,  541;  Gordon  v.  Massachusetts  Fire  and  Marine 
Insurance  Co.  (1824),  19  Mass.  (2  Pick.)  249;  Lazarus  v.  Common- 
wealth Insurance  Co.  (1837),  36  Mass.  (19  Pick.)  81.  That 
assignment  was  not  irrevocable.  The  assignor,  by  paying  other- 
wise his  creditors,  or,  in  certain  events,  without  doing  so,  might 
call  for  a re-assignment:  McQueen  v.  Phoenix  Mutual  Fire  In- 
surance Co.)  supra,  at  p.  689.  The  United  States  cases  cited  for 
the  appellants  were,  for  the  most  part,  decided  upon  conditions 
widely  different  in  wording  from  that  in  this  case. 

Hellmuth,  in  reply. 
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April  25.  Moss,C.J.O.: — The  sole  question  presented  for  decision 
by  this  appeal  is,  whether  an  assignment  for  the  benefit  of  creditors, 
made  by  a debtor,  pursuant  to  the  Act  respecting  Assignments 
and  Preferences  by  Insolvent  Persons,  of  property  insured  under 
a policy  of  insurance  effected  in  Ontario,  falls  within  the  4th 
statutory  condition,  so  as  to  avoid  the  policy.  Although  this 
precise  question  does  not  appear  to  have  come  up  for  determina- 
tion, it  can  scarcely  be  said  that  it  is  one  of  first  impression. 

The  condition' reads:  “li  the  property  insured  is  assigned 
without  a written  permission  indorsed  hereon  by  an  agent  of  the 
company  duly  authorised  for  such  purpose,  the  policy  shall  thereby 
become  void;  but  this  condition  does  not  apply  to  change  of 
title  by  succession  or  by  the  operation  of  the  law,  or  by  reason  of 
death.’’ 

The  meaning  and  effect  of  this  condition  have  been  considered 
and  dealt  with  in  a number  of  cases.  The  broad  principle  deducible 
from  the  decisions  is,  that,  unless  the  property  is  assigned  so  as 
absolutely  to  divest  the  assignor  of  all  right,  title,  and  interest 
therein  and  thereto,  the  condition  does  not  take  effect — and  that 


640 


ONTARIO  LAW  REPORTS. 


[vOL. 


C.  A. 

1911 

Wade 

V, 

Rochestek 

German 

Fire 

Insurance 

Co. 


Moss,  C.J.O. 


irrespective  of  the  form  of  the  instrument  of  assignment.  Thus 
a mortgage  created  or  a transfer  to  a bare  trustee  for  the  transferror 
are  outside  of  the  condition;  and  other  cases  can  readily  be  sup- 
posed to  which  unquestionably  the  condition  would  have  no 
application. 

In  the  case  in  hand,  although  the  assignors  part  with  the  title 
to  the  extent  of  passing  the  legal  right  to  the  assignee,  they  do 
not  part  with  all  their  right  and  interest  in  it.  They  still  retain 
rights  and  interests  in  the  property,  and  more  especially  so  until 
it  has  been  actually  sold  or  disposed  of  by  the  assignee.  Until 
that  event  has  happened,  there  is  nothing  to  prevent  the  assignors, 
if  their  financial  circumstances  become  so  bettered  as  to  enable 
them  to  do  so,  upon  paying  all  the  claims  of  creditors  and  satisfy- 
ing all  demands  properly  arising  under  the  instrument  of  assign- 
ment, from  requiring  the  assignee  to  retransfer  the  property  in 
specie.  See  Ball  v.  Tennant  (1894),  21  A.R.  602,  at  p.  610. 
It  seems  clear  that,  notwithstanding  the  form  of  the  instrument, 
the  assignors  retained  an  insurable  interest  in  the  property  in  its 
unconverted  condition;  and  the  case  falls  within  the  principle 
of  those  already  decided  upon  considerations  of  a similar  kind. 

The  judgment  appealed  from  should  be  affirmed. 


Garrow,  J.A.: — I agree. 

Maclaren,  J.A.: — The  defendant  company,  on  the  24th 
February,  1908,  issued  a policy  to  the  Brooks-Sandford  Hardware 
Limited,  on  their  stock  in  trade,  for  $5,000,  the  loss  payable  to 
the  Sovereign  Bank,  one  of  their  creditors.  On  the  4th  June,  1908, 
the  Sovereign  Bank  assigned  their  claim  to  the  United  Empire 
Bank,  another  creditor.  On  the  9th  October,  1908,  the  Brooks- 
Sandford  Hardware  Limited  made  an  assignment,  under  R.S.O. 
1897,  ch.  147,  to  the  plaintiff  Wade,  for  the  benefit  of  their  credit- 
ors. The  assignee  was  to  sell  the  property  of  the  company, 
collect  the  debts,  etc.,  and  therewith  to  pay  their  debts  ratably, 
and,  after  payment  of  all  claims,  costs,  charges,  and  expenses  in 
full,  to  hand  over  the  surplus  to  the  company. 

On  the  20th  October,  1908,  a fire  occurred,  and  the  defendants’ 
share  of  the  loss  would  be  $2,402.09,  if  they  were  liable  at  all. 

Wade,  the  Brooks-Sandford  Limited,  and  the  United  Empire 
Bank  were  joined  as  plaintiffs.  The  defendants  set  up  that  the 
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policy  was  void  for  breach  of  the  4th  statutory  condition,  which 
was  indorsed  on  the  policy,  and  reads  as  follows:  ‘‘If  the  property 
insured  is  assigned  without  a written  permission  indorsed  hereon 
by  an  agent  of  the  company  duly  authorised  for  such  purpose, 
the  policy  shall  thereby  become  void;  but  this  condition  does 
not  apply  to  change  of  title  by  succession  or  by  the  operation 
of  law,  or  by  reason  of  death.”  No  permission  was  given;  and 
it  was  not  contended  that  the  case  came  within  the  above  excep- 
tions. 

Middleton,  J.,  gave  judgment  in  favour  of  the  plaintiffs;  and 
an  appeal  was  taken  directly  to  this  Court. 
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This  4th  statutory  condition  has  been  frequently  considered 
and  discussed  in  our  Courts  since  its  first  enactment  in  1876. 
In  one  of  the  earliest  cases,  McQueen  v.  Phoenix  Mutual  Fire 
Insurance  Co.  (1879),  29  C. P.511,  at p. 525,  Wilson,  C.J.,  says:  “I 
cannot  think  that  in  every  case  of  assignment  the  policy  shall 
become  void  unless  the  assent  of  the  company  is  indorsed  upon  it, 
notwithstanding  the  very  positive  words  of  the  statute.”  This 
mode  of  construction  or  interpretation  of  the  condition  may  be 
said  to  have  been  uniformly  adopted,  although  the  language  of 
the  various  limitations  may  have  varied  according  to  the  precise 
nature  of  the  contract  or  assignment  that  was  being  considered 
in  the  particular  case. 

It  was  early  determined  that  such  a policy  is  not  void  where 
the  assignment  of  the  insured  property  is  by  way  of  mortgage: 
Sands  v.  Standard  Insurance  Co.,  26  Gr.  113,  27  Gr.  167;  approved 
in  Bull  V.  North  British  Canadian  Investment  Co.,  15  A.R.  421,  at 
p.  429;  Sovereign  Fire  Insurance  Co.  v.  Peters,  12  S.C.R.  33; 
Imperial  Fire  Insurance  Co.  v.  Bull  (1889),  Cameron’s  Supreme 
Court  Cases  1. 


It  was  strongly  argued  before  us  that  the  real  question  is: 
“Has  there  been  a change  of  title?”  No  doubt,  this  language 
has  been  used  in  some  cases  where  it  was  open  to  question  whether 
or  not  there  had  been  a change  of  title;  but  in  most  of  the  cases 
it  has  gone  farther,  and  it  has  been  held  to  be,  whether  or  not 
the  assured  has  been  divested  of  all  title  and  interest.  Thus  in 
McQueen  v.  Phoenix  Mutual  Fire  Insurance  Co.,  4 S.C.R.  660, 
at  p.  676,  Ritchie,  C.J.,  says:  “Had  the  plaintiff  made  an  assign- 
ment whereby  he  had  parted  with  his  interest  in  the  property. 
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the  case  would  have  been  very  different.”  And,  at  p.  689,  Henry, 
J.,  says:  “The  assignment  contemplated  (in  the  condition)  I 
take  to  be  one  by  which  the  assignor  divests  himself  of  all  title 
and  interest.  The  words  are:  Hf  the  property  is  assigned’ — which 
means  wholly  transferred.”  In  Bull  v.  North  British  Canadian 
hwestment  Co.,  15  A.R.  421,  at  p.  428,  Osier,  J.A.,  says:  “Bull, 
therefore,  subject  to  the  mortgage  and  trust  deed  (for  the  benefit 
of  creditors),  was  the  equitable  owner  of  the  premises  and  as  such 
had  an  incurable  interest.”  In  Sovereign  Fire  Insurance  Co.  v. 
Peters,  12  S.C.R.  33,  in  construing  the  condition  of  a policy  ex- 
pressed in  the  same  words  as  our  statutory  condition,  Ritchie, 
C.J.,  says,  at  p.  38:  “In  order  to  operate  as  a forfeiture,  I think 
the  assignment  must  divest  the  assured  of  all  interest  in  the  prop- 
erty. ” And  Fournier,  J.,  at  p.  41:  “The  word  Assigned,’  in  this 
condition,  relates  only  to  a complete  alienation  which  left  the 
assured  no  insurable  interest.”  And  Gwynne,  J.,  says,  at  p.  44: 
“I  think  that  it  is  an  absolute  disposition  by  assignment  of  all 
title  in  the  insured  property  which  is  pointed  at  by  the  condition 
in  question:  the  context  in  which  the  word  ‘assigned’  is  used  in 
the  condition  leads,  I think,  to  this  conclusion.  The  object  of 
the  condition  is,  I think,  to  provide  that  although  a change  of  the 
whole  title  by  assignment  without  consent  of  the  insurers  shall 
avoid  the  policy,  as  indeed  it  would  without  any  such  provision, 
still  that  change  of  title  by  succession,  or  by  operation  of  law, 
or  by  death,  shall  not.” 

While  most  of  the  foregoing  cases  relate  to  an  assignment  by 
way  of  mortgage  where  it  may  be  said  that  the  possession  remains 
in  the  mortgagor,  yet  I do  not  find  that  this  circumstance  is  men- 
tioned in  a single  instance  as  one  of  the  grounds  for  the  conclusion 
arrived  at. 

It  is  a well  recognised  rule  of  interpretation  that  to  justify  a 
forfeiture  the  language  must  be  clear  and  explicit,  and  must  be 
such  as  will  not  reasonably  bear  another  construction  that  will 
not  produce  such  a result. 

It  was  also  argued  on  behalf  of  the  appellants  that  the  American 
cases  were  strongly  in  their  favour;  and Aor^/iamv.Dw^c/iCSsCoz^n^y 
Mutual  Insurance  Co.,  166  N.Y.  319,  Orr  y.  Hanover  Fire  Insurance 
Co.,  158  111.  149,  and  Milwaukee  Trust  Co.  v.  Lancashire  Insurance 
Co.,  95  Wis.  192,  were  cited  as  illustrations.  An  examination 
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of  these  cases,  however,  shews  that  the  condition  in  each  of  them 
was  that  the  policy  was  to  be  void  if  any  change  took  place  ‘^in 
the  interest,  title,  or  possession’’  of  the  insured  property — some- 
thing very  different  from  the  language  of  our  statutory  condition. 
Indeed,  the  fact  that  the  words  just  quoted  had,  as  appears  from 
the  reports  of  the  time,  been  adopted  by  and  were  generally  used 
by  American  companies  doing  business  in  this  country  before 
the  passage  of  the  first  Ontario  Insurance  Act,  and  that  our  Legis- 
lature, no  doubt  with  full  knowledge  of  this,  used  very  different 
words,  is  rather  an  argument  against  the  construction  for  which 
the  appellants  now  contend. 

For  examples  of  American  cases  where  the  condition  was 
simiJ  ar  to  ours,  and  where  the  insured,  after  the  transfer  or  assign- 
ment, retained  an  insurable  interest,  and  it  was  held  that  the  policy 
was  not  voided,  see  Gordon  v.  Massachusetts  Fire  and  Marine 
Insurance  Co.,  19  Mass.  (2  Pick.)  Lazarus  v.  Commonwealth 
Insurance  Co.,  36  Mass.  (19  Pick.)  81;  and  Blackwell  v.  Insurance 
Co.,  40  Ohio  St.  533. 

In  this  case  the  insured  had  an  insurable  interest  in  the  property 
after  the  execution  of  the  trust  deed,  as  well  as  before.  The  deed 
specially  provides  that,  after  payment  of  all  claims,  costs,  charges, 
and  expenses  in  full,  the  surplus  is  to  be  handed  over  to  the  insured 
company.  That  company  had  an  interest  in  being  relieved  of 
liability  by  the  payment  of  their  debts  out  of  the  proceeds  of  the 
insured  property.  Indeed,  they  had  as  great  an  interest  in  the 
property  as  before  the  assignment.  Neither  the  statute  nor  the 
policy  provides  that  the  transfer  of  an  interest  in  the  property, 
even  with  a change  of  possession,  is  to  operate  as  a forfeiture. 

On  the  whole,  and  in  view  of  the  interpretation  of  the  condition 
by  the  Courts,  and  especially  of  the  language  of  our  own  Supreme 
Court,  I am  of  opinion  that  the  appeal  should  be  dismissed. 

Magee,  J.A.: — I agree. 

Meredith,  J.A.  (dissenting): — The  ‘‘statutory  condition,” 
in  question,  is  in  these  words:  “If  the  property  insured  is  assigned 
without  a written  permission  indorsed  hereon  by  an  agent  of  the 
company  duly  authorised  for  such  purpose,  the  policy  shall  thereby 
become  void;  but  this  condition  does  not  apply  to  change 
of  title  by  succession  or  by  the  operation  of  law,  or  by  reason  of 
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death.”  And  this  condition  was,  as  the  Act — R.S.O.  1897,  ch. 
203 — provides,  made  part  of  the  contract  of  fire  insurance  in  ques- 
tion in  this  case. 

During  the  currency  of  the  policy,  the  insured  made  an  assign- 
ment for  the  general  benefit  of  their  creditors,  under  the  provisions 
of  the  Act  respecting  Assignments  by  Insolvent  Persons — see  now 
10  Edw.  VII.  ch.  64  (0.) — without  the  permission  of  the  company: 
and  the  single  question  raised  upon  this  appeal,  and  in  this  action, 
is,  and  was,  whether  such  an  assignment  is  within  the  meaning 
of  the  word  ‘^assignment”  used  in  the  statutory  condition  which 
I have  read. 

Dealing  with  the  question  apart  from  any  of  the  cases  upon 
the  subject,  I should  have  thought  that  it  must  be:  “Why  not?” 
An  assignment  under  the  Act,  whether  looked  at  from  a technical 
point  of  view,  or  from  the  point  of  view  of  mercantile  or  common 
understanding,  would  be  called  an  assignment;  no  other  term 
would  be  applied  to  it.  It  is  in  all  its  features,  and  all  its  essentials, 
an  assignment:  and  in  its  effect  it  was  far-reaching,  depriving  the 
assignor  absolutely  of  all  property  in  the  things  assigned,  posses- 
sion also  going  entirely  to  the  assignee,  into  whose  power,  under 
the  provisions  of  the  Act,  the  whole  estate  passed  for  the  purpose 
of  administration  and  liquidation  for  the  general  benefit  of  credit- 
ors. The  Act,  under  which  the  assignment  was  made,  is  intituled 
“An  Act  respecting  Assignments,”  and  throughout  its  provisions 
the  deed  in  question  is  called  an  assignment  and  nothing  but  an 
assignment;  then,  turning  to  the  other  enactment — the  Insurance 
Act — contained  in  the  same  revised  statutes — and  finding  there 
the  same  word  used,  why  should  it  be  thought  that  there  it  was 
intended  to  have  an  entirely  different  meaning?  If  so,  would  not 
the  Legislature  have  included  such  an  assignment  in  the  several 
expressed  exceptions  made  in  the  condition? 

That  the  word  was  intended  to  have  a comprehensive  meaning 
is  made  plainer  by  the  expressed  exceptions;  shewing  that  the 
Legislature  felt  that,  without  such  an  expression,  the  word  might 
be  held  to  include  even  change  of  title  by  operation  of  law. 

And  why  should  not  the  condition  apply  to  such  an  assignment 
as  that  in  question?  It  is  entirely  a voluntary  act  on  the  part 
of  the  insured;  his  property  cannot  be  put  into  compulsory  liqui- 
dation in  that  way:  and  why  should  not  an  underwriter  be  entitled 
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to  say,  “I  am  willing  to  insure  you,  but  I am  not  willing  to  insure 
any  one  you  may  choose  to  put  in  your  place  without  my  consent?  ” 
It  takes  two  to  make  a bargain,  and  so,  too,  it  should,  to  make 
such  a very  material  alteration  in  it  as  the  substitution  of  one 
insured  person  for  another. 

It  is  true  that  the  assignors  still  retained  a most  substantial 
interest  in  the  matter,  although  they  had  absolutely  parted  with 
both  property  and  possession  in  and  of  the  goods.  That  did  not 
pay  their  debts;  the  destruction  of  the  goods  by  fire  would  not 
pay  them;  if  no  insurance  the  debts  would  remain:  and,  unless 

some  one  should  be  liable  to  the  creditors,  or  the  debtors,  for  failure 
to  insure,  or  otherwise,  the  loss  would  fall  on  the  debtors,  in  the 
sense  that  the  value  of  the  goods  would  not,  as  the  assignment 
intended  that  it  should,  be  applied  in  payment  of  them.  But,  of 
course,  the  debtors  being  an  incorporated  company,  in  substance 
the  case  would  be  different  from  that  of  an  individual;  the  com- 
pany would  not  be  bound  to  live  and  carry  on  its  shoulders  the 
burden  of  the  debt;  a new  company  could  be  formed;  and  so  the 
loss  might  really  be,  in  every  substantial  sense,  that  of  the  creditors 
only,  unless  they  had  some  remedy  against  the  assignee. 

On  the  other  hand,  it  is  quite  plain  that  the  change  effected 
by  such  an  assignment  might  be  very  material  to  the  risk;  those 
who  are  in  insolvent  circumstances  are,  proverbially,  not  those 
most  interested  in  the  prevention  of  fire,  or  always  the  most  careful 
to  prevent  it.  A fire  is  a speedy,  and,  possibly,  in  some  cases, 
not  the  most  unprofitable,  way  of  liquidating  an  insolvent  estate. 
It  is  also  quite  plain  that  the  assignment  brought  in  a third  person 
as  an  important  factor:  an  underwriter  may  be  quite  willing  to 
insure  A.,  but  unwilling  to  insure  B.  under  any  circumstances. 
An  underwriter  may  be  willing  to  insure  one  in  whom  he  considers 
self-interest  would  be  a great  safeguard  against  a loss  by  fire; 
and  quite  unwilling  to  insure  another  having  no  personal  interest 
in  the  insured  property.  Having  insured  the  company  only,  it 
would  be  unfair  to  compel  the  appellants,  in  effect,  to  insure  the 
assignee,  without  their  consent,  and,  indeed,  in  this  case,  without 
their  knowledge.  The  personal  element  is  not  altogether  an  un- 
important element  in  fire  insurance.  In  the  case  of  a lease  it 
has  been  held  that  an  assignment  by  even  one  of  two  partners,  to 
the  other,  avoided  the  lease,  under  a covenant  not  to  assign: 
Loveless  v.  Fitzgerald  (1909),  42  S.C.R.  254. 
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I can,  therefore,  apart  from  the  cases,  find  no  good  reason  for 
saying  that  an  assignment  is  not  an  assignment  because  it  is  an 
assignment  for  the  general  benefit  of  creditors. 

Nor  can  I find  anything  in  the  cases  requiring,,  or  justifying, 
such  a disregard  of  the  plain  words  of  the  contract  in  question, 
made  between  the  parties  to  it  and  sanctioned  by  legislation. 

It  may,  I think,  be  taken  to  be  pretty  well  understood  that 
under  the  statutory  condition,  even  as  it  now  is,  a mere  mortgage 
would  not  be  considered  an  assignment  within  the  meaning  of  the 
condition;  but  a mortgage  is  obviously  very  different  from  a 
general  assignment  for  the  benefit  of  creditors.  No  one,  not  even 
the  most  technical,  would  call  a mortgage  an  assignment,  though, 
of  course,  a mortgage  may  be  made  by  way  of  an  assignment: 
and  the  condition  in  question  was  written  not  merely  for  lawyers; 
it  was  written  by  the  Legislature  most  for  all  those  who  insure 
against  fire.  Ask  any  intelligent  layman  if  a mortgage  is  an 
assignment,  and  the  answer  generally  will  be,  ‘^no.’’  Ask  if  an 
assignment  for  the  general  benefit  of  creditors  is  an  assignment, 
and  the  answer  assuredly  will  be,  “yes.” 


A mortgage  is  really  a mere  pledge;  property  and  possession 
generally,  for  all  substantial  purposes,  remaining  in  the  mortgagor; 
and,  instead  of  necessarily  introducing  an  element  of  possible 
danger,  it,  in  all  probability,  adds  an  additional  safeguard;  as 
mortgages  ordinarily  are  taken  for  an  amount  much  less  than 
the  value  of  the  property  mortgaged,  it  but  adds  the  mortgagee 
as  another  person  interested  in  preventing  a loss  by  fire. 

Looked  at  from  the  standpoint  of  the  merchant,  or  from  that 
of  the  public  generally,  a mortgage  would  not  be  an  assignment; 
and,  having  regard  to  its  strictest  technical  meaning  from  the 
standpoint  of  a lawyer,  I have  found  no  case,  in  which  the  question 
involved  in  this  case  was  discussed,  where  the  mortgage  was  created 
by  way  of  assignment;  it  has  always  been  the  case  of  a grant  or 
sale  of  tangible  property  with  a defeasance;  not  an  assignment  of 
some  intangible  property,  as,  for  instance,  a term  of  years  or 
chose  in  action. 

But,  as  I said  before,  if,  in  aid  of  one  unfortunate  assured, 
we  are  to  cast  about  for  an  extraordinary  meaning  for  a plain 
word,  we  are  met  with  this  difficulty,  what  excuse  can  be  given 
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for  applying  a different  meaning  to  the  like  word  when  we  find  it 
on  another  page  of  the  same  statute-book? 

Caldwell  v.  Stadacona  Fire  and  Life  Insurance  Co.  (1883), 
11  S.C.R.  212,  is  not  in  point:  there  was  no  condition,  such  as 
that  in  question,  in  the  contract  of  insurance  there  in  question. 

Sovereign  Fire  Insurance  Co.  v.  Peters,  12  S.C.R.  33,  was  the 
case  of  a mortgage  only,  the  mortgagers  being  still  in  possession 
and  permitted  to  sell  as  if  there  were  no  mortgage : the  observations 
of  Henry,  J.,  at  p.  48,  shew  that,  in  his  judgment,  very  different 
considerations  would  have  applied  if  there  had  been  an  assignment 
for  the  benefit  of  creditors;  and  no  other  Judge  has  gone  further 
than  he  in  minimising  the  effect  of  the  condition. 

McQueen  v.  Phoenix  Mutual  Fire  Insurance  Co.,  4 S.C.R.  660, 
was  one  of  an  assignment  for  the  benefit  of  creditors,  though  not 
under  an  enactment;  but  there  it  was  found  as  a fact  that  the  in- 
surers had  assented  to  the  assignment,  and  so  that  case  also  is 
not  in  point;  and  I know  of  no  others  except  those  in  the  United 
States  of  America,  where  the  weight  of  judicial  opinion  is  greatly 
opposed  to  the  judgment  in  appeal  in  this  case.  In  those  usually 
accurate  and  always  helpful  mines  of  legal  information,  the  Amer- 
ican and  English  Encyclopaedia  of  Law  and  the  Cyclopaedia  of 
Law  and  Procedure,  the  result  of  the  cases  is  thus  stated:  in  the 
former,  vol.  13,  p.  248 : “An  adjudication  in  bankruptcy  terminates 
the  interest  of  the  insured,  and  hence  is  deemed  a breach  of  con- 
ditions against  alienation  which  will  avoid  the  policy.  A volun- 
tary assignment  for  the  benefit  of  creditors  completely  transfers 
the  interest  of  the  insured,  and  hence  is  usually  given  the  same 
effect.  A fortiori  it  is  a breach  of  conditions  against  change  of 
title  or  interest.’’  And  in  the  latter,  vol.  19,  p.  753:  “A  general 
assignment  for  the  benefit  of  creditors  avoids  a policy  conditioned 
against  a sale,  alienation,  or  transfer  of  title.  The  same  rule  ob- 
tains in  case  of  voluntary  bankruptcy  when  the  insured  transfers 
his  property  to  an  assignee  or  trustee  in  bankruptcy;”  and  in  the 
foot-notes,  upon  the  same  page,  it  is  added:  “The  result  is  the 
same,  although  the  transfer  has  been  made  by  the  wife  of  the 
assignor,  holding  title  as  collateral  security,  even  though  she  re- 
tains an  insurable  interest  as  a creditor  after  the  transfer.” 

That  brings  me  down  to  the  judgment  in  appeal,  which  begins 
with  a statement  pretty  nearly  approaching  this,  that,  but  for 
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the  authorities  to  the  contrary,  the  learned  Judge  would  have 
come  to  an  opposite  conclusion;  and,  there  being  nothing  in  the 
cases  requiring  a decision  in  the  plaintiffs’  favour,  it  can  hardly 
be  said  that  the  respondents  have  even  the  opinion  of  that  Judge 
in  their  favour. 

A general  assignment  for  the  benefit  of  creditors,  under  the 
Act,  of  course  is  not,  nor  is  it  anything  like,  an  assignment  by  way 
of  mortgage  to  secure  the  payment  of  one,  more  than  one,  or  all 
of  the  assignor’s  creditors;  and  it  is  seldom  that  a mortgage  is, 
or  can  be,  made  by  way  of  assignment;  generally  it  must  be  by 
way  of  grant  or  sale.  The  absolute  character  of  the  assignment 
under  the  Act  is  made  very  plain  by  its  words:  Every  assignment 

made  under  this  Act,  for  the  general  benefit  of  creditors,  . . . 

shall  vest  in  the  assignee  all  the  real  and  personal  estate,  rights, 
property,  credit  and  effects,  whether  vested  or  contingent,  be- 
longing, at  the  time  of  the  assignment,  to  the  assignor  . . .” 

— sec.  5 — and  there  is  no  reservation  of  any  rights,  in  any  manner, 
in  the  assignor.  The  transfer  of  the  property  is  as  absolute  and 
complete  as  it  possibly  could  be;  though,  of  course,  both  debtor 
and  creditors  have  a very  substantial  interest  in  the  estate,  which 
enables  them  to  require  the  assignee  duly  to  administer  it  in  accor- 
dance with  the  provisions  of  the  Act;  but  that  is  a very  different 
thing  from  giving  them  property,  possession,  or  other  right  to 
the  property  assigned,  which  is  absolutely  vested  in  the  assignee. 


If  the  assignment  in  question  be  not  an  assignment  within 
the  meaning  of  the  statutory  condition,  what  is?  The  only 
answer  I have  had  to  that  question  is,  An  absolute  sale  of  the 
goods  in  question  would  have  been  such  an  assignment;”  but 
obviously^  that  cannot  be,  for  a sale  of  tangible  property  would 
not  be  an  assignment,  and  I do  not  believe  that  any  one  would 
think  of  calling  it  an  assignment;  those  who  are  not  content  with 
simple  words  might  call  it  an  alienation;  but  most  of  us  would 
get  along  nicely  by  calling  it  by  its  own  name— a sale:  and, 
again,  I cannot  make  myself  believe  that  it  could  be  meant 
to  apply  to  a transaction  in  which  the  seller  parted  with 
all  his  interest  in  the  property,  because,  in  such  a case,  no 
condition  would  be  at  all  necessary;  the  contract,  being  one  of 
indemnity,  would  cease  when  there  ceased  to  be  any  right  to  in- 
demnity; and  needless  conditions,  with  carefully  provided  ex- 
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ceptions,  are  never,  as  far  as  I know,  made  by  the  parties  and  sanc- 
tioned by  legislation. 

I would  very  firmly  decline  to  be  a party  to  any  adjudication 
which  would  nullify,  needlessly  and  entirely,  an  agreement  between 
the  parties,  as  well  as  repeal,  in  effect,  the  legislation  in  question. 
No  case  requires  it:  the  question — the  one  question — in  this 
case,  arises,  and  must  be  considered,  now  for  the  first  time. 

But,  if  that  were  to  be  done,  how  would  it  affect  the  case? 
After  the  assignment  in  question,  so  fully  and  completely  changing 
the  property  in  and  the  possession  of  the  goods  in  question,  can  it 
be  said  that  the  assignors  had  any  legal  or  equitable  right  to  them? 
They  had  a right  to  require  the  assignee  to  perform  his  duties 
in  the  administration  of  the  estate;  and,  it  may  be,  an  insurable 
interest  in  that  respect,  that  is,  an  insurance  of  the  fidelity  and 
care  of  the  assignee:  but  I quite  fail  to  see  in  them  any  right  in 
or  to  the  goods;  they  had  been  absolutely  and  irrevocably  trans- 
ferred to  the  assignee.  The  assignment  was  not  a compulsory 
one,  it  was  altogether  voluntary,  and  contemplated,  as  the  whole 
Act  does,  insolvency:  if  not  insolvent,  there  was  no  need  to  assign 
under  the  provisions  of  the  Act:  if  the  assignors  wished  merely 
to  give  security  by  way  of  mortgage  to  their  creditors,  they  might 
have  done  so;  but  they  did  not,  they  chose  to  make  an  absolute 
and  irrevocable  ‘‘assignment,”  without  any  attempt  to  reserve 
any  right  to  or  interest  in  the  goods  in  question  in  themselves: 
an  assignment  with  all  the  consequences  for  which  the  Act  provides 
— really  an  administration  of  an  insolvent  estate. 
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The  case  of  Marks  v.  Hamilton  (1852),  7 Ex.  323,  throws  light 
on  the  subject:  the  Court,  after  taking  time  to  consider  the  ques- 
tion, held  that  an  insolvent,  who  acquired  and  insured  property 
after  his  discharge  under  the  Insolvent  Debtors  Act,  but  which 
discharge  was  subsequently  set  aside,  had  an  insurable  interest 
in  the  property.  But  why?  Because  he  was  “in  possession” 
and  “responsible  to  those  who  were  the  real  owners.”  Here  the 
assignors  were  not  in  possession  nor  responsible  to  any  one  in 
respect  of  the  goods.  That  case,  therefore,  seems  to  me  to  be 
against  the  contention  that  the  assignors  had  an  insurable  interest, 
in  the  goods,  after  title  and  possession  had  passed  to  the  assignee; 
their  right  then  changed  to  a right  against  the  assignee  to  require 
him  to  perform  his  duties  as  such.  If  in  Marks  v.  Hamilton  the 


650 


ONTARIO  LAW  REPORTS. 


[vOL. 


C.  A. 

1911 

Wade 

V. 

Rochester 

German 

Fire 

Insurance 

Co. 

Meredith,  J.A. 


assignee  had  been  in  possession,  can  it  be  thought  that  the  plaintiff 
would  have  recovered?  After  the  assignment,  and  possession 
by  the  assignee,  what  possible  power  had  the  assignors  over  the 
goods,  or  right  in  or  to  them? 

So  that,  however  looked  at,  the  condition  took  effect  avoiding 
the  insurance. 

It  was  not  suggested  that  by  reason  of  the  provision  in  the 
policy,  “Loss,  if  any,  payable  to  the  Sovereign  Bank,”  the  plain- 
tiffs had  any  better  right  of  action. 

It  is  said  that  the  law  does  not  favour  forfeitures;  but  a for- 
feiture must  not  be  made  an  excuse  for  favouring  any  one  or  any- 
thing; and  there  are  forfeitures  and  forfeitures;  in  this  case  the 
insured  did  not  in  any  sense  forfeit  their  goods;  under  the  terms 
of  their  contract  they  voluntarily  put  an  end  to  the  insurance — 
if  the  view  of  the  case  which  I have  expressed  be  right — by  assign- 
ing all  their  rights  to  the  goods  which  were  the  subject  of  the 
insurance,  without  taking  the  trouble  to  get  the  consent  of  the 
insurers  to  such  assignment;  but  such  “forfeiture”  did  not 
prevent  the  assignee,  or  the  assignors  acting  for  him,  taking  the 
simple  precaution  to  insure  again,  if  they  did  not  see  fit  to  keep 
the  insurance  in  question  alive  by  procuring  the  contracted-for 
consent. 

It  has  also  been  said  that  the  terms  of  a policy  of  life  assurance, 
being  the  language  of  the  company,  must  be  taken  most  strongly 
against  them:  but,  if  that  be  applicable  now,  and  to  such  a case 
as  this,  it  would  hardly  be  a warrant  for  saying  that  an  assignment 
is  not  an  assignment,  when  the  Legislature  has  said  that  it 
is.  Such  a rule  was  certainly  never  meant  to  encourage  the 
creation  of  a sympathetic  ambiguity  in  order  to  make  the  insurer 
pay.  But  in  this  case  the  language  is  that  of  the  Legislature, 
not  of  the  insurers ; and  the  policy  is  one  of  fire  insurance.  Policies 
of  insurance,  like  all  other  writings,  are  to  be  construed  always 
according  to  their  true  sense  and  meaning. 

There  are  two  other  observations  which  a perusal  of  the  reports 
of  many  insurance  cases  calls  for: — 

First,  that,  however  natural  and  proper  sympathy  may  be 
for  the  losses  of  the  uninsured,  that  sympathy,  when  substantially 
applied,  should  be  applied  only  at  the  cost  of  the  sympathisers, 
though  that,  no  doubt,  means  that  it  will  be  such  only  as  can 
readily  go  through  the  eye  of  a needle;  and 
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Second,  that  Judges  and  jurors,  being  always  insured  and 
never,  speaking  generally,  insurers,  are  naturally  apt  to  have  one- 
sided views  of  the  subject,  and  ought  always  to  take  great  care 
that  that  does  not  lead  to  injustice  to  the  insurer,  in  cases  between 
insured  and  insurer. 

The  question  whether  the  assignment  of  the  policy  avoided 
it  has  not  been  argued  here — probably  by  reason  of  the  judgment 
of^this  Court  in  McPhilUps  v.  London  Mutual  Fire  Insurance  Co. 
(1896),  23  A.R.  524:  it  is,  therefore,  unnecessary  to  say  more 
upon  that  important  question. 

I would  allow  the  appeal  and  dismiss  the  action. 
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Appeal  dismissed;  Meredith,  J.A.,  dissenting. 


[IN  THE  COURT  OF  APPEAL.] 

Re  Henderson  and  Township  of  West  Nissouri.  C.A. 

1911 

Parties — Appeal — Motion  to  Quash  Municipal  By-law — School  Board — Mone  

Interest  under  By-law — Leave  to  Intervene  and  Support  By-law — Term  May  8. 

— Costs. 

% 

An  application  by  a ratepayer  of  a township  to  quash  a by-law  passed  by 
the  township  council  to  authorise  the  issue  of  debentures  for  the  purpose 
of  purchasing  a site  and  erecting  a school-house  for  a township  continua- 
tion school,  was  dismissed  by  a Judge,  and  the  dismissal  affirmed  by  a 
Divisional  Court.  The  applicant  launched  a further  appeal  to  the  Court 
of  Appeal: — 

Held,  that,  as  there  was  reason  to  believe  that  the  township  council  would 
not  support  the  by-law  before  the  Court  of  Appeal,  the  Continuation 
School  Board  should  be  allowed  (at  its  own  expense)  to  intervene  upon 
the  hearing  of  the  appeal  and  be  heard  by  counsel  in  support  of  the  by- 
law. 

The  Board  was  a proper,  if  not  a necessary,  party  to  the  application  to 
quash,  by  reason  of  its  substantial  interest  in  the  money  to  be  raised  by 
the  debentures. 

The  order  allowing  the  Board  to  intervene  should  contain  an  undertaking 
by  the  Board  to  submit  to  and  abide  by  any  order  as  to  costs  to  be 
made  on  the  appeal. 

Motion  by  the  West  Nissouri  Continuation  School  Board 
to  be  allowed  to  intervene  and  be  heard  by  counsel  in  support 
of  the  by-law  in  question  on  an  appeal  by  James  Henderson  to 
the  Court  of  Appeal  from  the  order  of  a Divisional  Court,  23 
O.L.R.  21,  dismissing  an  appeal  from  an  order  of  Middleton, 

J.,  refusing  to  quash  by-law  No.  208  of  the  township,  purporting 
to  be  a by-law  to  levy  a rate  for  the  erection  of  a school-house 
for  a continuation  school. 
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May  2.  The  motion  was  heard  by  Moss,  C.J.O.,  Garrow, 
Maclaren,  and  Magee,  JJ.A. 

W.  R.  Meredith,  for  the  applicants,  urged  that  they  should 
be  allowed  to  intervene  and  be  represented  by  counsel  on  the 
argument  of  the  appeal,  in  support  of  the  by-law  in  question. 
He  referred  to  Re  Vandyke  and  Village  of  Grimsby  (1909),  19 
O.L.R.  402;  In  re  Billings  and  Township  of  Gloucester  (1853), 
10  U.C.R.  273;  Re  McKinnon  and  Village  of  Caledo7iia  (1873), 
33  U.C.R.  502;  Holmested  & Langton’s  Judicature  Act  of  Ontario, 
3rd  ed.,  p.  386,  Rule  206. 

Sir  George  C.  Gibbons,  K.C.,  for  the  township  corporation, 
and  J.  M.  McEvoy,  for  James  Henderson,  opposed  the  applica- 
tion of  the  School  Board,  contending  that  no  such  circumstances 
existed  as  to  justify  the  Board's  intervention. 

Meredith,  in  reply. 


May  8.  The  judgment  of  the  Court  was  delivered  by  Moss, 
C.J.O.: — This  is  an  application  on  behalf  of  the  West  Nissouri 
Continuation  School  Board  to  be  allowed  to  intervene  and  be 
heard  by  counsel  in  support  of  the  by-law  in  question  in  this 
appeal.  The  by-law  was  passed  by  the  Council  of  the  Town- 
ship of  West  Nissouri  to^  authorise  the  issue  of  $7,000  deben- 
tures for  the  purpose  of  purchasing  a site  and  erecting  a school- 
house  for  the  West  Nissouri  Continuation  School,  which  was 
established,  it  is  said,  by  a by-law  of  the  County  Council  of  the 
County  of  Middlesex.  The  validity  of  this  by-law  is  not  ad- 
mitted, but  it  is  not  the  subject  of  direct  attack  on  this  pro- 
ceeding, which  is  an  application  by  a ratepayer  of  the  township 
to  quash  the  debenture  by-law. 

The  application  was  dismissed  by  Middleton,  J.,  and  his 
decision  was  upheld  by  a Divisional  Court,  Riddell,  J.,  dissenting; 
and  this  is  an  appeal  from  that  decision.  Since  it  was  lodged, 
there  has  been  a change  in  the  personnel  of  the  township  council, 
and  there  is  now  reason  to  believe  that  they  will  not  support 
the  by-law  before  this  Court.  Under  these  circumstances,  the 
Continuation  School  Board  desires  an  opportunity  of  being  heard 
in  its  support.  The  Board  was  not  made  a party  to  or  notified 
of  the  application  to  quash  the  by-law.  It  is  quite  apparent 
that  the  interest  of  the  Board  in  the  money  to  be  raised  by  the 
debentures  under  the  by-law  is  of  a sufficiently  substantial  kind 
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to  have  justified  its  being  made  a party  to  the  application  to 
quash.  If  not  an  absolutely  necessary  party,  it  was,  at  all 
events,  a proper  party. 

In  these  circumstances,  if  the  township  corporation  were 
appellant,  instead  of  respondent,  and  were  proposing  not  to 
further  prosecute  the  appeal,  the  School  Board  would  have  little 
difficulty  in  procuring  itself  to  be  substituted  as  appellant 
or  to  be  permitted  to  carry  on  the  appeal.  The  practice  in  such 
a case  was  considered  by  this  Court  in  Langtry  v.  Dumoulin 
(1885),  11  A.R.  544,  at  p.  549.  The  application  was  refused, 
on  the  ground  that  the  applicants  had  no  interest,  and  that  the 
defendant  Dumoulin  was  solely  interested,  and  so  was  dommus 
litis.  But,  on  application  to  the  Supreme  Court  of  Canada, 
the  applicants  were  allowed  to  appeal  per  saltum  to  that  Court, 
apparently  on  the  ground  that  the  defendant  was  not  solely 
interested,  but  was  in  some  sense  a trustee  for  the  applicants: 
see  head-note  to  report  of  the  case  in  the  Supreme  Court,  suh 
nom.  Dumoulin  v.  Langtry  (1886),  13  S.C.R.  258. 

A somewhat  similar  application  was  allowed  by  a Divisional 
Court  in  Re  Ritz  a7id  Village  of  New  Hamburg  (1902),  4 O.L.R.  639. 

There  appears  to  be  no  good  reason  why  the  same  course 
should  not  be  pursued  in  the  case  of  a respondent,  wliere  it  appears 
that  there  is  an  interest  proper  to  be  supported,  and  that  the 
withdrawal  of  the  party  by  whom  it  has  hitherto  been  protected 
leaves  it  practically  unrepresented  before  the  Court. 

In  the  case  of  In  re  Billings  and  Township  of  Gloucester,  10 
U.C.R.  273,  upon  the  argument  of  a rule  nisi  to  quash  a by-law 
authorising  the  subscription  of  shares  in  the  capital  stock  of  a 
railway  company,  the  Court  declined  to  hear  counsel  on  behalf 
of  the  company,  upon  the  ground  that  the  rule  did  not  call  upon 
the  company. 

But  in  the  case  of  Re  McKinnon  and  Village  of  Caledonia, 
33  U.C.R.  502,  the  Court,  in  discharging  a rule  ?iisi  to  quash  a 
by-law  to  provide  for  the  carrying  of  the  Hamilton  and  Lake 
Erie  Railway  along  certain  streets  in  the  village  of  Cale- 
donia, expressed  the  opinion  that  properly  the  railway  com- 
pany should  have  been  a party  to  the  rule  (p.  507). 

The  same  might5  not  improperly,  be  said  of  the  School  Board 
in  this  case;  and,  that  being  so,  it  may  well  be  permitted  to  inter- 


653 

C.  A. 

1911 

Re 

Henderson 

AND 

Township 

OF 

West 

XlSSOURI. 

Moss,  C.J.O. 


654 


ONTARIO  LAW  REPORTS. 


C.A. 

1911 

Re 

Henderson 

AND 

Township 

OF 

West 

Nissouri. 

Moss,  C.J.O. 


1911 

April  24. 


[vOL. 


vene  under  the  present  circumstances.  As  to  the  rule  or  prac- 
tice of  the  Judicial  Committee,  see  Safford  & Wheeler's  Privy 
Council  Practice,  p.  818. 

Probably  it  will  be  sufficient  for  all  purposes  to  order  that 
the  School  Board  be  at  liberty  at  its  own  expense  to  appear  and 
be  represented  by  counsel  upon  the  argument  of  the  appeal  and 
support  the  present  judgment.  If  any  further  question  of  costs 
arises,  it  can  be  dealt  with  upon  the  final  disposition  of  the  appeal. 
The  order  will  contain  an  undertaking  on  the  part  of  the  School 
Board  to  submit  to  and  abide  by  any  order  as  to  costs  to  be  made 
on  the  appeal. 


[BOYD,  C.] 

McLellan  V.  McLellan. 

Gift — Cheques  on  Banks — Presentment  and  Payment  after  Death  of  Donor 
— Notiee  of  Death — Bills  of  Exchange  Act,  secs.  127,  167 — Gift  inter 
Vivos — Gift  Mortis  CausC — Delivery  of  Bank  Pass-books  to  Donee — 
Purpose  of — Evidence — Trust — Forgery — Mental  Competence  of  Donor 
— Action  by  Executors  against  Donee — Costs. 

J.  M.,  who  had  money  deposited  to  his  credit  in  the  savings  bank  depart- 
ments of  three  different  banks,  signed  three  cheques,  in  favour  of  his 
brother,  the  defendant,  and  gave  him  the  cheques  with  the  three  bank 
pass-books.  The  cheques  covered  the  whole  of  the  money  in  two  of  the 
banks  and  a large  part  of  that  in  the  third ; one  of  the  cheques  was  signed 
on  the  16th  November,  and  the  other  two  on  the  18th.  J.  M.  then  had 
Bright’s  disease,  and  was  physically  weak,  though  in  possession  of  his 
mental  faculties.  He  died  early  in  the  morning  of  the  21st  November. 
Later  on  the  same  day,  after  the  defendant  had  heard  of  the  death, 
he  presented  the  three  cheques  and  the  pass-books  at  the  several  banks, 
and  obtained  the  money  in  each  case;  the  officers  of  two  of  the  banks 
knew  of  the  death  before  paying  the  cheques,  but  the  officer  of  the  third 
bank  did  not: — 

Held,  in  an  action  by  the  executors  of  J.  M.  to  recover  from  the  defendant 
the  moneys  obtained  on  two  of  the  cheques  (the  amount  of  one 
having  been  paid  over  to  the  executors),  that  the  payment  by  the  one 
bank  without  notice  of  the  customer’s  death  was  protected  by  the  Bills 
of  Exchange  Act,  R.S.;C.  1906,  ch.  119,  sec.  167:  but  the  receipt  of  the 
money  by  the  defendant  was  invalid,  unless  he  could  support  his  claim 
by  invoking  the  doctrine  of  donation.  The  same  situation  existed  as  to 
the  other  sum  (the  cheque  for  which  did  not  exhaust  the  deposit)  save 
that  the  executors  would  have  recourse  for  that  to  the  bank,  as  well  as 
the  defendant,  for  both  were  in  pari  delicto.  The  cheque,  of  itself,  had 
no  operation  as  an  assignment  of  what  it  called  for : Bills  of  Exchange 
Act,  sec.  127.  The  giving  of  the  cheque  and  the  pass-book  therewith  did 
not  amount  to  a completed  gift  inter  vivos — the  attempted  completion, 
by  payment  after  death,  was  too  late,  and  inoperative.  Therefore,  to 
support  a donation,  it  must  be  one  mortis  causa.. 

The  delivery  of  the  donor’s  cheque  on  his  banker,  which  is  not  presented 
before  the  donor’s  death,  is  not  a good  donatio  mortis  causi,  because  the 
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death  is  a revocation  of  the  authority  to  pay.  There  may  be  special 
circumstances  which  will  satisfy  the  Court  that,  though  payment  was  not 
actually  made  before  death,  no  revocation  was  contemplated,  even  if 
death  did  intervene.  But  there  was  nothing  of  the  kind  here  in  regard 
to  one  of  the  cheques — the  pass-book  was  given  to  the  defendant  with 
the  cheque  to  facilitate  his  getting  the  money,  and  nothing  was  said  or 
done  indicating  that  it  was  to  be  collectable  only  in  the  event  of  the 
donor’s  death.  The  substantial  gift  was  the  cheque,  and  not  the  pass- 
book, which  was  merely  ancillary  to  the  main  purpose  of  payment  by 
cheque  of  a part,  not  the  whole,  of  the  money  in  the  bank.  In  the 
case  of  the  cheque  upon  the  other  bank,  it  was  for  the  whole  amount  of 
the  deposit,  with  accrued  interest;  and  there  the  cheque  would  be  con- 
trolled by  the  delivery  of  the  pass-book,  and  there  would  be  a valid  don- 
atio mortis  causa,  if  nothing  more  appeared  in  the  evidence. 

Review  of  the  authorities. 

Held,  upon  the  evidence,  that  the  plaintiffs  had  failed  to  shew  that  the 
signatures  to  the  cheques  were  not  genuine ; or  that  the  testator  was  in 
a dying  state  and  incapable  of  doing  business  or  of  managing  his 
affairs. 

Held,  also,  that  the  scheme  which  was  in  the  mind  of  the  testator  was  that 
the  defendant  should  administer  the  moneys  represented  by  the  cheques 
for  certain  purposes  indicated — funeral  and  testamentary  expenses,  some 
benefit  for  himself  and  for  other  brothers,  maintenance  of  the  mother — 
in  effect  providing  a dual  system  of  administration,  one  part  by  his  execu- 
tors under  his  will,  and  the  other  by  the  defendant,  with  the  view  of 
reducing  the  outlay  for  fees  and  succession  duty.  Property  may  be 
given  by  way  of  donatio  mortis  causa  although  the  gift  may  be  made 
for  a special  purpose  and  coupled  with  a trust.  But  the  cumulation  of 
circumstances  induced  the  conclusion  that  a gift  mortis  causa  was  not 
in  the  mind  of  the  deceased. 

Judgment  was  given  in  favour  of  the  plaintiffs,  the  executors,  for  the  two 
sums  in  question:  the  defendant,  in  the  circumstances,  to  pay  half  the 
costs  of  the  action,  less  the  costs  occasioned  by  expert  witnesses. 


Boyd,  C. 

1911 


McLellan 

V. 

MctLellax. 


Action  by  the  executors  of  John  McLellan,  deceased,  against 
Albert  McLellan,  his  brother,  to  establish  the  claim  of  the  plain- 
tiffs to  a sum  of  money  paid  into  Court  by  the  Sterling  Bank  of 
Canada,  in  the  circumstances  mentioned  in  the  judgment. 

April  18  and  19.  The  action  was  tried  before  Boyd,  C.,  without 
a jury,  at  Orangeville. 

/.  B.  Lucas,  K.C.,  and  G.  Rohh,  for  the  plaintiffs. 

C.  R.  McKeown,  K.C.,  for  the  defendant. 

April  24.  Boyd,  C.: — This  is  a case  of  unique  cast  and  of 
unwonted  difficulty.  The  immediate  origin  of  the  litigation  is  to 
be  traced  to  an  error  made  by  the  Sterling  Bank,  who  are  not 
parties  on  the  record,  out  of  which  complications  have  arisen 
that  may  not  be  ended  by  this  suit. 

On  the  24th  November,  1910,  a pass-book  of  John  McLellan 
with  the  Sterling  Bank  at  Alton,  accompanied  by  a cheque  for 
S2,750,  purporting  to  be  signed  by  him,  was  presented  for  payment 
by  the  defendant,  which  was  honoured  by  the  bank.  The  de- 
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fendant  said  he  would  leave  the  amount  with  the  bank:  he  de- 
posited another  $250,  and  then  opened  two  accounts,  $2,000  in 
the  savings  department  and  $1,000  in  current  account,  and  re- 
ceived two  pass-books  with  corresponding  entries.  The  original 
depositor,  John,  had  died  on  the  21st  November;  and  both  the 
banker  and  the  defendant  knew  this  to  be  the  case. 


Next  morning  the  local  officer  asked  the  head  office  if  he  had 
done  right,  and  one  of  the  plaintiffs  (executors  of  the  deceased) 
complained  of  the  bank’s  action,  with  the  result  that,  four  days 
later,  the  $2,750  was  taken  from  the  defendant’s  account  and 
transferred  to  the  account  of  the  estate.  The  bank  paid  $250 
to  the  defendant  as  part  of  the  current  account,  but  refused  to 
honour  his  call  for  the  $2,750.  For  this  amount  the  defendant 
brought  action  against  the  bank,  and  the  bank,  upon  paying 
$2,750  into  Court,  obtained  an  order  from  the  Master  in  Chambers 
(2  O.W.N.  798)  staying  that  action  until  the  executors  had  an 
opportunity  of  making  good  their  claim  as  against  the  defendant. 
Hence  the  present  action,  in  which  questions  have  been  raised 
affecting  the  bank,  which  I do  not  mean  to  deal  with  in  any  way 
to  the  prejudice  of  the  bank.  The  parties  have  assented  to  the 
form  of  the  Chambers  order;  but,  it  seems  to  me,  a better  course 
would  have  been  to  bring  in  the  executors  as  parties  to  the  first 
action,  which  has  been  stayed  pending  the  result  of  this. 


With  this  preface,  a brief  narration  of  prior  events  may  be 
given.  The  testator  died  of  Bright’s  disease  at  three  in  the 
morning  of  the  21st  November,  1910,  aged  fifty-five  years.  He 
had  been  living  on  his  farm,  with  his  mother,  eighty-nine  years 
old,  and  his  sister,  aged  sixty-five,  who  attended  to  household 
matters  and  little  else.  He  had  made  his  will  on  the  29th  January, 
1910  ; and  the  value  of  the  estate  was  about  $9,000.  Apart  from 
this,  there  was  a life  policy  for  $1,000  payable  to  his  brother,  one 
of  the  executors  and  plaintiffs.  The  farm  had  been  sold  for 
$6,900  ; he  had  in  cash  $2,000  and  a mortgage  at  43^2  per  cent,  for 
the  balance,  $4,900;  this  was  the  chief  asset.  And  he  had  also 
three  sums  of  money:  $2,866  in  the  Sterling  Bank  at  Alton; 
$215  in  the  Bank  of  Commerce  at  Orangeville;  and  $118  in  the 
Bank  of  Hamilton  at  Orangeville. 

During  his  last  illness  he  was  attended  by  Mrs.  Lemon  as  a 
nurse  from  the  16th  October,  1910,  till  his  death,  with  the  excep- 
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tion  of  four  days,  from  the  13th  to  the  17th  November.  On  the 
17th  November  he  moved  from  the  farm  (he  had  arranged  for 
living  there  for  a time  after  the  sale)  to  Mrs.  Lemon’s  house, 
where  he  was  alive  four  days  longer. 

The  defendant,  a brother  of  the  deceased,  was  living  in  Win- 
nipeg, and,  in  response  to  a letter  at  the  end  of  October,  came 
down  to  see  his  brother,  and  then  promised  to  stay  with  him,  and 
he  did  so,  taking  care  of  him  till  the  death.  For  four  days,  between 
the  13th  and  16th  November,  the  only  inmates  of  the  farm-house 
were  the  two  brothers,  the  sister,  and  the  mother. 

The  evidence  shews  that  the  deceased  was  in  possession  of 
all  his  faculties,  of  good  memory  and  understanding,  able  to  discuss 
business,  though  weak  physically.  This  is  the  concurrent  tes- 
timony of  three  respectable  witnesses,  Mrs.  Lemon  and  her 
husband  and  her  husband’s  cousin.  Such  was  his  condition  to 
the  last,  and  his  death  was  unexpectedly  sudden. 

Now  I will  summarise  what  occurred,  according  to  the  de- 
fendant’s version  of  the  facts. 


Boyd,  C. 

1911 


]\IcLellan 

V. 

McLellan. 


Some  days  before  the  testator  left  the  farm,  he  spoke  to  the 
defendant  about  the  terms  of  his  will,  and  said  he  wished  to  leave 
more  to  the  defendant — remodel  his  will.  On  the  15th  November, 
they  went  over  the  amount  of  the  testator’s  property,  and  the 
defendant  made  it  out  to  be  S10,700.  The  testator  said  he  did 
not  think  he  had  more  than  $9,000,  and  then  they  figured  out 
how  much  interest  might  be  realised,  first  on  $10,000,  and  then 
on  $7,500.  The  defendant  said  he  did  not  care  for  any  further 
benefit  by  a will;  and  the  testator  said  that  if  he  did  not  make  a 
new  will  he  could  not  give  it  to  the  defendant  except  in  cash. 
Next  day,  Wednesday  the  16th  November,  the  testator  asked  the 
defendant  to  get  the  cheque-book  and  write  out  a cheque;  and, 
after  some  figuring,  the  amount  was  fixed  at  $2,750;  the  testator 
signed  and  gave  the  cheque  on  the  Sterling  Bank  and  the  pass- 
book of  the  Sterling  Bank  to  the  defendant  the  same  night.  He 
also  dictated  and  signed  a letter,  of  the  same  date,  to  be  given 
to  the  plaintiff  Richard  Thomas,  one  of  the  executors.  He  left 
his  house  and  went  to  Lemon’s  next  day,  and  on  Friday  the  18th 
November  he  signed  a cheque  on  the  Bank  of  Hamilton  in  blank 
and  one  on  the  Bank  of  Commerce  in  blank  and  gave  them  and 
the  two  pass-books  of  these  banks  to  the  defendant,  in  order  to 
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draw  all  the  money,  with  accrued  interest  thereon,  deposited  to 
the  testator’s  credit.  These  three  cheques  and  the  letter  to 
Thomas  and  the  pass-books  were  all  held  by  the  defendant  till  the 
morning  of  the  21st  November,  when  he  presented  the  cheques 
and  books  at  the  different  banks.  The  two  cheques  in  blank 
were  stamped  of  that  date,  the  21st  November,  and  filled  up  for 
the  amount  with  the  interest — the  one  for  $215  and  the  other  for 
$118,  and  these  moneys  were  received  by  the  defendant.  The 
money  obtained  from  the  Bank  of  Commerce  was,  with  some  of 
his  own  money,  deposited  to  his  own  account  at  the  Sterling 
Bank,  as  already  stated;  and  the  money  from  the  Bank  of  Hamil- 
ton, after  being  drawn  out  by  him,  was  soon  afterwards  returned 
to  the  same  bank  by  the  defendant  and  placed  to  the  credit  of 
the  executors.  The  defendant  says  that  the  testator  told  him  to 
draw  out  this  money  from  the  Bank  of  Hamilton  and  have  it 
transferred  to  the  testator’s  account  in  the  Sterling  Bank  at  Alton. 
The  defendant  also  says  that  the  testator  told  him  to  take  and 
keep  the  Bank  of  Commerce  money  in  trust  for  his  mother.  In 
his  pleading  the  defendant  says  that  this  sum  of  money  was 
never  part  of  the  testator’s  estate,  but  was  held  by  the  testator  in 
trust  for  his  mother,  and  that  he  (the  defendant)  was,  therefore, 
instructed  by  the  testator  to  retain  the  same  for  his  mother  as 
being  her  property.  This  claim,  as  to  the  $215,  is  one  of  the 
matters  now  in  controversy,  being  introduced  as  a supplemental 
cause  of  action,  in  addition  to  the  main  one  in  respect  of  the 
$2,750  from  the  Sterling  Bank.  There  is  no  dispute  now  as  to 
the  amount  from  the  Bank  of  Hamilton,  which  is  under  control 
of  the  executors.  There  is  a dispute,  on  the  evidence,  as  to 
whether  the  Bank  of  Hamilton  knew  of  the  death  before  payment — 
but  this  is  not  now  of  importance. 

The  defendant  does  not  contradict  the  account  given  of  the 
payment  by  the  officer  of  the  Bank  of  Commerce.  Mr.  Lugsdin 
says:  ‘‘The  defendant  told  me  the  depositor  was  very  sick;  that 
he  was  acting  for  him  in  changing  the  account;  and  that  he  was 
taking  the  amount  down  for  that  purpose  to  the  Sterling  Bank, 
Alton.”  The  depositor  had  died  at  three  o’clock  that  morning, 
of  which  the  defendant  had  been  advised  early  by  a special  mes- 
senger, and  thereupon  he  visited  the  different  banks  that  morning. 
Quoad  this  bank,  this  payment  is  protected  by  the  Bills  of  Ex- 
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change  Act,  R.S.C.  1906,  ch.  119,  sec.  167,  as  notice  of  the  cus- 
tomer’s death  is  not  brought  home  to  the  banker.  But  the  receipt 
of  the  money  by  the  defendant  is  invalid,  unless  he  can  support 
his  claim  by  invoking  the  doctrine  of  donation. 

The  same  situation  exists  as  to  the  other  sum  of  $2,750,  save 
that  the  executors  would  have  recourse  for  that  to  the  bank,  as 
well  as  the  defendant,  for  both  were  in  pari  delicto  in  the  mis- 
application of  the  assets  of  the  estate.  The  cheque,  of  itself,  had 
no  operation  as  an  assignment  of  what  it  called  for;  that  is  now 
expressly  declared  by  the  Bills  of  Exchange  Act,  sec.  127.  There- 
fore, to  support  a donation,  it  must  be  one  mortis  causa  and  not 
inter  vivos.  The  giving  of  a cheque  and  the  pass-book  therewith 
did  not  amount  to  a completed  gift  inter  vivos — the  attempted 
completion,  by  payment  after  death,  was  too  late,  and,  therefore, 
inoperative. 

The  law  is  well-settled  that  the  delivery  of  the  donor’s  cheque 
on  his  banker,  which  is  not  presented  before  the  donor’s  death, 
is  not  a good  donatio  mortis  causa,  because  the  death  is  a revocation 
of  the  authority  to  pay.  There  may  be  special  circumstances 
which  will  satisfy  the  Court  that,  though  payment  was  not  actually 
made  before  death,  there  was  no  revocation  contemplated  even  if 
death  did  intervene;  and  of  this  an  example  may  be  found  in 
Bouts  V.  Ellis  (1853),  17  Beav.  121,  as  decided  on  appeal  in  4 
De  G.  M.  & G.  249.  But  this  contest  is  barren  of  any  such 
evidence.  Giving  full  credit  to  the  claim  made  by  the  defendant 
and  the  documents  he  produces  (and  his  claim  rests  entirely  on 
his  own  testimony,  coupled  with  the  documents),  it  just  comes  to 
this,  that  the  deceased  drew  a cheque  on  the  Sterling  Bank  for 
$2,750,  payable  to  the  defendant,  and  handed  him  therewith  the 
bank  pass-book.  This  was  to  facilitate  his  getting  the  money, 
and  nothing  was  said  or  done  indicating,  expressly  or  implicitly, 
that  it  was  to  be  collectable  only  in  the  event  of  the  donor’s  death. 
The  essence  of  a gift  mortis  causa  is,  as  expressed  by  Swinburne, 
Part  I.,  sec.  7,  where  any  being  in  peril  of  death  doth  give  some- 
thing, but  not  so  that  it  shall  presently  be  his  who  receives  it, 
but  in  case  the  giver  do  die.”  This  is  approved  as  correct  by 
Lord  Loughborough  in  Tate  y.  Hilbert  (1793),  2 Ves.  Jr.  Ill,  119. 

Assuming  the  case  of  an  ordinary  pass-book  being  given:  a 
case  very  close  to  the  present  is  In  re  Beak’s  Estate  (1872),  L.R. 
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13  Eq.  489,  where  it  was  held  by  Bacon,  V.-C.,  that  the  delivery 
by  a donor,  in  his  last  illness,  of  a cheque  on  his  bankers,  accom- 
panied by  a delivery  of  his  bankers’  pass-book,  was  not  a good 
donatio  mortis  causa — the  cheque  not  having  been  presented  till 
after  the  donor’s  death.  It  was  admitted  in  the  cited  case  that 
the  delivery  of  a cheque  by  the  donor,  not  presented  till  after  his 
death,  was  not  per  se  sufficient;  but  it  was  argued  that  the  further 
circumstance  of  the  delivery  of  the  pass-book  contributed  what 
was  lacking  to  constitute  a valid  donation.  It  was  assumed  by 
the  Judge  that,  though  the  pass-book  was  riot  evidence  of  any 
agreement  on  the  part  of  the  bankers  to  pay  the  debt,  yet  it  might 
amount  to  a representation  by  the  intestate  that  there  was  a 
debt  due  to  him  out  of  which  the  cheque  was  to  be  paid.  But 
it  was  held  that  the  handing  over  of  the  pass-book  was  enormously 
different  in  legal  effect  from  the  delivery  of  a deposit-note  which 
conferred  upon  the  donee  the  right  to  receive  the  money. 

Amis  V.  Witt  (1863),  33  Beav.  619,  was  the  case  of  a deposit- 
note,  in  which  the  Master  of  the  Rolls  merely  gave  effect  to  the 
decision  of  the  same  point  at  law  in  Witt  v.  Amis  (1861),  1 B.  & S. 
109.  But,  in  both)  the  decision  was  really  on  the  question  whether 
a policy  of  life  insurance  was  the  subject  of  a donatio  mortis  causa, 
and  it  appears  to  have  been  assumed  that  the  deposit-note  for  a 
different  amount,  given  at  the  same  time,  was  not  open  to  question. 
This  note  was  for  £400,  made  by  the  manager  of  the  National 
Bank,  whereby  the  bank  acknowledged  to  hold  that  sum  as  moneys 
of  the  donor. 

In  Hewitty .Kaye  (1868),  L.R.  6 Eq.  198,  200,  Lord  Romilly,M. 
R.,  refers  to  the  case, and  says  the  principle  on  which  Amisy.Witt 
was  decided  was,  that  where  the  donor  gave  the  donee  a document, 
by  which  the  bankers  acknowledged  that  they  held  so  much 
money  belonging  to  the  donor  at  his  disposal,  the  delivery  of  the 
document  conferred  upon  the  donee  the  right  to  receive  the 
money. 

In  re  Beak’s  Estate  was  held  to  be  an  exposition  of  the  law  to 
be  followed  until  changed  by  a higher  Court,  in  In  re  Beaumont, 
[1902]  1 Ch.  889,  atp.  894,  per  Buckley,  J.  This  is  said  to  be  recognised 
law,  notwithstanding  the  doubt  of  Cotton,  L.J.,  in  In  re  Dillon: 
Halsbury’s  Laws  of  England,  vol.  15,  p.  433  (e). 

The  case  oi  In  re  Dillon  (1890),  44  Ch.D.  76,  by  the  Court  of 
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Appeal,  merits  consideration.  The  deposit-note  there  was  for 
£580,  which  was  made  repayable  on  demand,  and  when  the 
money  was  withdrawn  the  depositor  was  to  sign  the  cheque  on 
the  back  of  the  receipt.  On  the  back  of  the  note  was  a form  of 
cheque — “pay  self  or  bearer.’’  This  receipt,  with  incorporated 
cheque,  was  handed  over  by  the  donor  to  the  claimant,  and  the 
cheque  was  filled  up  payable  to  bearer  and  signed  by  the  depositor. 
The  Court  held  that  the  intention  of  the  donor  was  not  to  give 
merely  a cheque,  but  to  give  the  deposit-note.  The  cheque 
indorsed  was  merely  an  arrangement  by  the  banker  to  preserve 
convenient  evidence  of  the  money  having  been  withdrawn.  The 
Court,  therefore,  deals  with  the  case  as  one  of  a gift  of  the  deposit- 
note,  which  was  complete  by  the  manual  delivery — that  was  the 
substantial  transaction,  and  the  accompaniment  of  the  cheque 
was  not  the  controlling  feature  to  be  regarded. 

In  re  Dillon  was  followed  in  In  re  Weston,  [1902]  1 Ch.  680, 
as  to  the  delivery  of  a post  office  savings  bank  book,  by  Byrne,  J., 
who  said  that  the  test  appeared  to  be  whether  or  not  the  document, 
besides  acknowledging  the  receipt  of  the  money,  expresses  the 
terms  on  which  it  is  held,  and  shews  what  the  contract  between 
the  parties  is. 

It  is  said  that  these  cases  carry  the  doctrine  to  its  utmost 
limits  and  that  they  are  not  to  be  extended:  per  Kekewich,  J., 
in  In  re  Andrews,  [1902]  2 Ch.  394. 

The  particular  pass-books  delivered  by  the  deceased  to  the 
defendant  have  not  been  put  in  evidence.  One  received  by  him 
from  the  Sterling  Bank,  in  the  savings  department,  has  been 
proved;  and  I may  assume  that  the  same  form  was  used  for  the 
other  account?  with  the  deceased.  The  printed  regulations  it 
contains  shew  that  interest  will  be  allowed  on  the  monthly  balance, 
and  that  the  pass-book  should  be  presented  when  any  business  is 
transacted,  but  that  a cheque  will  be  paid  without  the  pass-book, 
if  it  bears  the  number  of  the  account  and  is  properly  signed.  The 
testator’s  cheque  did  not  indicate  the  number  of  the  account; 
and  for  the  pa}^ment  of  his  cheque  the  production  of  the  pass-book 
was  essential.  These  terms  as  to  interest  and  payment  of  the 
numbered  account  are  essential  to  the  proof  of  the  contract;  and 
the  pass-book  with  these  terms  therein  was  delivered  with  the 
cheque.  This  would,  therefore,  according  to  the  decisions,  be  a 
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document  capable  of  being  made  the  subject  of  a donatio  mortis 
causa:  Brown  v.  Toronto  General  Trusts  Corporation  (1900),  32 
O.R.  319. 

Now  the  decisions  I have  quoted  are  all  to  the  effect  that  the 
gift  of  a banker’s  deposit-note  or  pass-book,  with  the  view  of 
giving  to  the  donee  the  whole  sum  secured  by  it  is  a valid  donatio. 
But,  when  the  intention  is  to  give  not  the  whole  sum  deposited, 
but  only  a part,  and  that  part  is  indicated  by  some  lesser  sum 
expressed  in  a cheque  on  the  banker,  signed  by  the  donor,  which 
is  handed  over  together  with  the  pass-book,  a different  question 
is  presented.  The  book  is  there  handed  over,  not  for  the  purpose 
of  constituting  the  donee  the  owner  of  the  whole  fund,  but  for  the 
purpose  of  facilitating  the  payment  of  the  part  mentioned  in 
the  cheque.  The  substantial  gift,  in  these  circumstances,  is  the 
cheque,  and  not  the  pass-book,  which  is  merely  ancillary  to  the 
main  purpose  of  the  part  payment.  That  appears  to  be 
the  view  taken  by  Fry,  J.,  in  In  re  Mead  (1880),  15 
Ch.D.  651,  upon  which  comment  is  made  by  Cotton,  L.J., 
in  In  re  Dillon,  44  Ch.D.  76  > at  p.  78,  where  he 
says  as  to  7 w re  Mead  : “The  donor  never  intended  to  give  the 

deposit-note  and  the  money  it  represented,  but  only  to  give  the 
donee  a cheque  upon  it.”  The  whole  subject  was  much  discussed, 
with  conflicting  opinions,  in  McDonald  v.  McDonald  (1903),  33 
S.C.R.  145,  wherein  the  authority  oi  In  re  Mead  is  recognised  as 
I have  construed  it.  See  also  In  re  Farman  (1887),  57  L.J.  Ch.637. 

As  to  the  sum  in  the  Bank  of  Commerce,  the  pass-book  is 
produced,  and  it  contains  the  like  special  terms  of  the  contract 
with  the  bank,  in  its  savings  branch;  and  there  the  cheque  was 
for  the  whole  amount,  including  accrued  interest.  According  to 
McDonald  v.  McDonald,  the  cheque  would  be  in  this  case  controlled 
by  the  delivery  of  the  pass-book,  and  there  would  be  a valid  do7iatio 
mortis  causa — if  nothing  more  appeared  in  the  evidence. 

Hitherto  I have  dealt  with  the  undisputed  evidence  and  the 
side  of  the  case  as  given  by  the  defendant,  supported  by  his  docu- 
ments. But  an  attack  was  made  at  the  hearing  upon  the  genuine- 
ness of  the  testator’s  signature  to  the  letter  and  the  cheque  dated 
the  16th  November,  and  also  to  his  signature  to  the  Bank  of 
Hamilton  cheque.  It  was  admitted,  however,  that  the  Bank  of 
Commerce  cheque  was  authentic.  This  line  of  impeachment  was 
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not  taken  in  the  pleadings — it  was  an  afterthought,  and  only 
by  way  of  concession  did  I allow  the  evidence  of  experts  to  be 
given.  It  is  a strong  point  that  one  of  the  series  is  surely  signed 
by  the  testator,  and  all  the  cheques  were  acted  on  and  honoured 
by  the  different  banks,  and  evidence  of  those  who  knew  the  tes- 
tator’s writing  was  favourable.  The  proof  of  the  crime  of  forgery 
rests  on  the  accusers;  and,  on  the  evidence  before  me,  I do  not 
think  the  primd  facie  case  as  to  the  documents  being  real  is  dis- 
placed. 

Nor  do  I think  the  defence  is  established  that  the  testator 
was  in  a dying  state  and  incapable  of  doing  business  or  of  managing 
his  affairs. 

But  the  scraps  of  evidence  given  at  different  stages 
shew  that  the  testator  was  minded  to  do  something  towards  re- 
adjusting the  disposition,  to  some  degree — it  may  be  slight — of 
his  property,  and  that  he  discussed  the  matter  with  the  defendant. 
Yet  I think  that  the  defendant  acted  with  over-astuteness,  con- 
cealed the  whole  truth,  and  by  his  secret  way  of  managing  things 
has  surrounded  himself  with  suspicion  which  calls  for  very  distinct 
and  satisfactory  proof  to  clear  away.  I cannot  satisfactorily 
make  out  the  very  truth  of  the  scheme;  but  I think  the  testator 
was  moved  by  the  representations  of  the  defendant  that  too  much 
of  his  estate  was  likely  to  go  out  in  ‘^fees  and  succession  duties;” 
over  $1,000  was  spoken  of  as  being  so  “wasted.”  He  was  advised 
not  to  change  his  will,  but  that  the  estate  could  be  reduced  by 
chequing  out  his  ready  moneys.  He  may  have  intended  to  give 
something  more  to  the  defendant,  but  not  to  the  extent  apparent 
on  the  face  of  the  three  cheques.  I think  the  plan  hit  upon,  as 
understood  by  the ' testator,  was  that  there  should  be  a sort  of 
administration  of  part  of  his  estate  committed  to  the  hands  of 
the  defendant,  which  would  reduce  the  part  left  for  the  executors, 
and  yet  would  leave  enough  for  one  brother,  the  plaintiff,  to  ad- 
minister without  feeling  that  he  had  been  slighted  by  the  testator. 
This  position  may  be  illustrated  by  setting  forth  the  scheme  of 
the  will,  known  to  both,  and  the  letter  written  by  both,  and  the 
arrangements  made  by  both,  as  far  as  they  can  be  traced  in  the 
evidence.  Of  living  witnesses,  the  defendant  alone  knows  all 
the  details — the  others  can  only  tell  what  the  defendant  said  and 
did  about  the  matter. 
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(1)  By  the  will  all  the  estate  is  left  to  the  brother  Horner, 
who  is  to  maintain  in  comfort  the  mother  and  the  sister  and  to 
give  them  a respectable  burial.  He  is  to  erect  a suitable  monu- 
ment for  the  father,  mother,  and  other  members  of  the  family. 
Upon  the  death  of  the  mother,  he  is  to  pay  his  sister  Alice  $1,000. 
One  year  after  the  death  of  the  mother,  he  is  to  pay  the  defendant 
$500,  and  two  years  after  the  mother’s  death  to  pay  the  defendant’s 
son  $500 ; three  years  after  such  death,  to  pay  $500  to  the  nephew 
John;  and  to  pay  the  nephew  Wilfred  $500  when  he  attains 
twenty-one. 

That  is,  in  brief,  $3,000  is  charged  upon  the  estate  to  be  paid 
by  Horner,  which  would  leave,  in  round  figures,  $6,000  for  himself; 
and  he  is  to  maintain  the  mother  and  sister  for  their  lives. 

(2)  In  the  letter  written  to  the  plaintiff  R.  Thomas,  dated 

the  16th  November,  1910,  the  testator  says,  or  is  made  to  say, 
that  he  may  not  see  him  again,  and  wishes  him  to  keep  the  contents 
of  the  letter  to  himself  and  not  reveal  them  to  Horner;  he  has  not 
time  to  change  his  former  will,  and  he  feels  he  is  leaving  too  much 
to  Horner  and  not  using  Albert  (defendant)  fairly.  He  does  not 
want  Horner  to  think  he  did  not  trust  him,  but  considers  that  he 
has  ample  without  the  cash  in  the  banks,  according  to  the  state- 
ment Albert  shewed  him;  and,  therefore,  he  is  leaving  that  to 
Albert.  Now  I will  quote:  ^‘  . . . this  will  explain  things 

as  far  as  Albert  is  concerned,  and  I might  say  he  wasn’t  much  in 
favour  of  accepting  them,  but  he  can  do  what  he  likes  with  it 
and  give  it  to  who  he  likes.  $10,000  is  a lot  to  leave  to  one  person 
in  trust,  and  that  will  reduce  the  amount  of  my  estate  to  less  than 
$7,000,  and  that  is  enough  to  leave  to  one  brother.  I have  the 
same  feeling. now  that  Horner  will  carry  out  my  wishes  the  best 
of  any  brother,  but  the  amount  was  larger  than  I thought  it  was.” 

(3)  The  defendant  made  no  disclosure  of  what  was  done 
either  as  to  the  letter  or  cheques  till  after  the  death — though  he 
saw  the  addressee  of  the  letter  almost  daily.  Word  was  sent  to 
him  early  in  the  morning  of  the  death  of  his  brother,  and  he  at 
once  cashed  the  two  smaller  cheques,  but  said  nothing  to  the 
executors  till  after  the  funeral,  which  was  on  the  23rd  November. 
On  that  evening  he  told  Thomas  of  his  having  received  a cheque 
for  $2,750  and  a letter  explaining  how  and  why  he  got  it.  He  then 
said  (according  to  the  evidence  of  Thomas)  that  the  money  was 
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to  be  divided  ’with  a brother  and  some  others.  He  presented  the 
letter  to  Thomas  the  next  evening,  and  said  he  had  drawn  the 
$2,750  that  day  (24th  November). 

In  cashing  the  Bank  of  Commerce  cheque,  the  defendant  said 
that  he  was  acting  on  account  of  the  depositor,  and  that  he  was 
changing  the  account,  and  that  he  was  taking  the  money  down  to 
the  Sterling  Bank  at  Alton.  The  defendant  says  it  was  to  be 
kept  by  him  in  trust  for  his  mother  (in  his  evidence). 

The  money  in  the  Bank  of  Hamilton  was  paid  out  to  the 
defendant,  and  afterwards  replaced  by  him  in  that  bank  to  the 
credit  of  the  executors.  This  appears  to  have  been  the  result 
of  a conversation  with  Horner,  in  which  the  defendant  said  that 
that  money  was  intended  for  funeral  expenses  and  other  outlay 
before  probate.  As  to  the  Bank  of  Hamilton  cheque,  the  de- 
fendant says  that  the  money  was  to  be  transferred  to  the  Sterling 
Bank  at  Alton  and  to  be  deposited  to  his  account  there  (f.e.,  the 
testator’s,  his  brother’s,  account). 

It  thus  appears,  suggestively  if  not  clearly,  that  the  three 
accounts  were  to  be  consolidated  in  the  name  of  the  deceased,  or 
it  may  be  in  the  name  of  the  defendant,  at  the  Sterling  Bank, 
and  to  be  dealt  with  for  the  purposes  of  the  estate:  funeral  and 
testamentary  expenses,  some  distribution  among  the  brothers, 
and  a defined  portion  held  for  the  purpose  of  contributing  to  the 
maintenance  of  the  mother,  and  to  this  extent  in  ease  and  aid 
of  the  son  Horner,  who  was  expressly  charged  with  that  duty  by 
the  will.  The  scheme  which  was,  I think,  in  the  mind  of  the 
testator,  was  to  divide  his  estate  in  this  manner,  reduce  the  outlay 
for  fees  and  succession  duty,  and  provide  for  a dual  system  of 
administration,  one  part  of  which  would  be  regulated  by  the  law 
under  the  probate,  and  the  other  conducted  out  of  Court  by  the 
hands  of  the  defendant.  Of  course,  this  was  all  nugatory,  so  far 
as  escaping  legal  payments  to  the  Government  or  the  executors? 
or  so  far  as  it  contemplated  a nuncupative  as  distinguished  from 
a legally  authorised  administration. 

The  law  seems  to  be  that  property  may  be  given  by  way  of 
donatio  mortis  causa  although  the  gift  be  made  for  a special  purpose 
and  coupled  with  a trust.  There  are  not  many  cases,  and  no  recent 
ones:  one  of  the  latest  is  Hills  v.  Hills  (1841),  8 M.  & W.  401, 
holding  that  the  gift  of  money  was  valid  though  coupled  with  a 
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trust  that  the  donee  should  provide  the  funeral  of  the  donor. 
That  was  a gift  after  payment  of  the  expenses  of  the  funeral,  and 
there  would  still  be  something  of  beneficial  value  to  the  donee. 
In  this  case,  as  to  a trust  for  the  mother,  it  would  all  have  to  go 
to  her  or  for  her  benefit,  and  to  personal  representatives  if  there 
was  any  surplus  at  her  death.  But  Parke,  B.,  pointed  out,  at 
pp.  403,  404,  that  the  circumstances  afforded  a strong  argument 
to  the  jury  as  to  the  construction  to  be  put  upon  the  expressions 
used  by  the  deceased,  and  that  a mere  nuncupative  will  was 
meant,  of  which  the  defendant  was  to  be  executor;  and  he  ends  by 
saying:  ‘‘I  agree  that  upon  this  particular  trust  a very  strong 
argument  arose  that  the  deceased  did  not  intend  to  make  a donatio 
mortis  causa,  but  as  it  were  to  make  ’the  defendant  her  executor 
under  a nuncupative  will.”  The  cumulation  of  circumstances  in 
this  case  is  still  more  cogent  to  induce  the  conclusion  that  a gift 
mortis  causa  and  all  that  in  law  is  meant  by  that  was  not  in  the 
mind  of  the  deceased.  A case  worth  considering  on  these  lines 
is  to  be  found  in  the  Maine  reports — Dole  v.  Lincoln  (1850), 
31  Me.  422. 

The  case  of  Solicitor  to  the  Treasury  v.  Lewis,  [1900]  2 Ch.  812, 
justifies  the  conclusion  to  which  I have  come,  after  the  best 
consideration  I can  give  ^o  this  complicated  case. 

In  cases  of  intended  donation,  where  the  gift  fails  of  legal 
effect,  on  some  technical  ground  or  for  some  error  or  fault  attribut- 
able to  the  deceased,the  costs  are  sometimes  given  out  of  the  estate, 
or  no  costs  given  against  the  disappointed  donee;  and  I have 
gone  over  the  evidence  as  I have  done  to  clear  the  way  also  for 
the  disposal  of  the  costs.  The  Sterling  Bank  and  the  defendant 
both  acted  wrongly  in  cashing  the  large  cheque,  and,  quoad  the 
executors,  should  contribute  equally  to  the  costs — but  the  bank  is 
not  before  the  Court.  The  plaintiffs  failed  on  some  of  the  issues 
of  fact.  The  defendant  acted  fairly  enough  as  to  the  two  smaller 
cheques.  But  where  he  erred  was  in  seeking  to  absorb  the  whole 
of  the  $2,750:  part  of  it,  I am  inclined  to  think,  the  testator 
intended  for  him — but  I cannot  say  how  much.  He  stayed  by 
the  deceased  till  the  death,  and,  no  doubt,  expended  money  in 
travel  and  otherwise — still,  as  the  deceased  said,  he  was  overmuch 
‘‘after  the  almighty  dollar,”  and  did  not  propose  to  respond  fully 
to  the  trust  placed  in  him.  I think  he  should  pay  half  the  costs 
of  this  action  (less  the  costs  occasioned  by  expert  witnesses). 


XXIII.] 


ONTARIO  LAW  REPORTS. 


667 


The  $2,750  and  interest  paid  into  Court  and  accrued  interest, 
if  any,  should  be  paid  out  to  the  plaintiffs.  The  defendant 
should  restore  the  $215  received  by  him  from  the  Bank  of  Com- 
merce and  interest — which  is  to  be  held  and  dealt  with  as  part 
of  the  estate  of  the  deceased  by  the  executors. 

This  judgment  leaves  operative  the  7th  paragraph  of  the 
Chambers  order  (in  McLellan  v.  Sterling  Bank  of  Canada),  that, 
if  the  executors  are  found  entitled  to  the  money,  the  costs  of  that 
action  shall  be  costs  in  the  cause  in  McLellan  v.  Sterling  Bank  of 
Canada,  proceedings  in  which  were  stayed  till  further  order 
(paragraph  3). 


[IN  CHAMBERS.] 

Rex  V.  Dagenais. 

Liquor  License  Aet — Justice’s  Conviction  for  Second  Offence — Absence  of 
Written  Evidence — Admissions  of  Accused  in  Open  Court — Imprison- 
ment under  Warrant  of  Commitment  without  Formal  Conviction — 
Habeas  Corpus  and  Certiorari — Incomplete  Return — Affidavits — Con- 
viction Subsequently  Drawn  up — Information. 

The  defendant  was  confined  in  gaol  under  a warrant  of  commitment  pur- 
porting to  be  pursuant  to  a conviction  for  a second  offence  against  the 
Liquor  License  Act.  He  obtained  writs  of  habeas  corpus  and  certiorari 
in  aid.  The  gaoler  returned  only  the  warrant  of  commitment  and  the 
information.  The  convicting  Justice  made  no  formal  return,  but  sent 
two  affidavits,  the  certificate  of  a former  conviction,  and  a regularly 
drawn  up  and  completed  conviction  for  a second  offence.  The  affidavits 
explained  that  no  evidence  was  returned,  because  none  was  taken;  that 
the  defendant  was  convicted  upon  his  admissions  of  guilt  as  to  both 
charges,  in  open  court  and  in  the  presence  of  the  Justice:  — 

Held,  that  the  Justice  could  lawfully  convict  upon  the  defendant’s  admis- 
sions; that  the  affidavits  could  be  looked  at,  as  no  minute  of  adjudication 
was  made,  and  the  Justice  vms  not  obliged  to  make  one;  that  the  affidavits 
sufficiently  explained  the  absence  of  written  evidence;  that  a conviction 
may  be  drawn  up  after  it  has  been  acted  upon — the  one  essential  require- 
ment being  that  the  statement  of  the  judgment  embodied  therein  shall  be 
conformable  to  the  actual  facts;  that  certainty  as  to  the  offences  charged 
and  admitted  was  obtained  by  the  information;  and  that  the  detention  of 
the  defendant  was  warranted. 

Sections  685,  721,  726,  and  727  of  the  Criminal  Code  (made  applicable  by 
10  Edw.  VII.  ch.  37,  sec.  4 (0.)  ),  and  sec.  99  of  the  Liquor  License  Act, 
considered. 

Motion  by  the  defendant,  upon  the  return  of  writs  of  habeas 
corpus  and  certiorari  in  aid,  for  an  order  for  the  discharge  of  the 
defendant  from  custody  under  a warrant  of  commitment  pur- 
porting to  be  made  pursuant  to  a conviction  of  the  defendant 
for  a second  offence  against  the  Liquor  License  Act. 
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April  25.  The  motion  was  heard  by  Boyd,  C.,  in  Chambers. 

M.  J.  O’Connor,  K.C.,  for  the  defendant. 

E.  Bayly,  K.C.,  for  the  Crown. 

April  26.  Boyd,  C.: — The  defendant  is  confined  in  the  gaol 
at  North  Bay,  under  warrant  of  commitment  for  a second  offence 
against  the  Liquor  License  Act.  The  gaol  is  quarantined  on 
account  of  smallpox  ; and,  therefore,  no  affidavit  is  made  by 
him.  He  has  obtained  a writ  of  habeas  corpus  and  a certiorari 
in  aid;  and  a motion  is  made  for  his  discharge,  on  the  ground  that 
there  is  no  evidence  before  the  Court  to  justify  his  detention. 
The  matter  comes  on  in  an  irregular  shape,  but  it  has  been  agreed 
that  I may  dispose  of  it  on  the  materials  before  me.  No  return 
has  been  made  to  the  certiorari,  except  of  the  warrant  to  commit 
and  the  information.  The  Justice  has  made  no  formal  return, 
but  has  sent  two  affidavits  and  the  certificate  of  a former  con- 
viction, and  a regularly  drawn  up  and  completed  conviction. 
The  affidavits  explain  why  no  evidence  is  returned— because  none 
was  taken — and  it  is  sworn  that  the  defendant  was  convicted 
upon  his  admissions  of  guilt  as  to  both  charges,  in  open  court 
and  in  the  presence  of  the  magistrate. 

Upon  such  evidence  the  magistrate  can  lawfully  convict. 
In  all  cases  the  warrant  of  commitment  may  be,  and  usually 
is,  drawn  up  and  executed  before  the  formal  conviction  is  made 
out.  In  this  case  the  commitment  and  the  warrant  are  connected 
by  the  conviction,  and  the  absence  of  written  evidence  is  suffi- 
ciently explained.  The  warrant  sets  forth  the  conviction  as 
made  on  the  16th  March,  the  day  of  its  date,  and  to  all  this 
credence  must  be  given.  A conviction  may  be  drawn  up  or 
amended  after  it  has  been  acted  upon — the  one  essential  require- 
ment being  that  the  statement  of  the  judgment  embodied  therein 
shall  be  conformable  to  the  facts  as  they  really  took  place. 

It  appears  by  the  affidavits  that  the  defendant  admitted  both 
charges;  and  thereupon,  without  more,  the  magistrate  acted 
and  declared  the  defendant  convicted;  and  all  that  remained 
was  to  draw  up,  according  to  law,  the  conviction  which  is  pro- 
vided for  the  offences  charged  and  admitted.  As  to  these,  cer- 
tainty is  obtained  by  the  written  information  under  oath  of  the 
constable. 
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Now,  by  the  proceedings  under  the  Criminal  Code,  made 
applicable  to  liquor  cases  (see  10  Edw.  VII.ch.37,sec.  4 (0.)),  where 
the  defendant  appears  at  the  hearing,  he  is  to  be  informed  of 
the  charge  and  is  to  be  asked  if  he  has  any  cause  to  shew  why 
he  should  not  be  convicted;  and,  if  he  thereupon  admits  the 
truth  of  the  information,  and  shews  no  sufficient  cause  why  he 
should  not  be  convicted,  the  Justice  present  shall  convict  him: 
Criminal  Code,  sec.  721  (1,  2).  A later  section,  under  the  head 
of  “Adjudication,”  deals  with  cases  where  evidence  has  been 
given;  and  there,  where  the  Justice  convicts  (secs.  726  and  727), 
he  may  make  a minute  or  memorandum  thereof,  and  in  such 
case  the  conviction  shall  afterwards  be  drawn  up,  under  his  hand 
and  seal,  in  the  proper  form  applicable  to  the  case. 

Where  evidence  is  taken,  it  should  be  in  writing:  sec.  721  (5) 
and  Liquor  License  Act,  R.S.O.  1897,  ch.  245,  sec.  99;  but  there 
is  no  such  provision  where  the  defendant  personally  admits  his 
guilt  in  the  face  of  the  court.  That  is  a very  different  thing 
from  the  confession  or  admission  of  the  accused  under  sec.  685, 
which  is  brought  in  evidence  before  the  court  through  the  medium 
of  a witness.  There  is  no  statutory  requirement  that  the  Justice 
should  make  a minute  of  his  oral  conviction,  where,  at  the  out- 
set, the  accused  admits  his  guilt;  and  in  such  a case  I know 
of  no  other  means  (when  he  does  not  choose  to  make  a minute 
of  it)  of  verifying  the  facts  than  by  means  of  affidavits.  Apart 
from  statutory  regulations,  the  law  permits  the  Justice  to  make 
a verbal  conviction,  which  is  subject  to  reconsideration  so  long 
as  no  conviction  is  drawn  up:  Jones  v.  Williams  (1877),  46 
L.J.N.S.M.C.  270. 

The  conviction  in  this  case  is  based  on  the  personal  admission 
of  the  defendant  that  he  was  guilty  as  to  both  illegal  sales;  and, 
though  there  was  no  evidence  taken  and  no  written  record  of 
what  happened,  credence  must  be  given  to  the  formal  convic- 
tion now  produced  for  the  first  time. 

The  application  is  refused. 

See  The  King  v.  Goulet  (1907),  12  Can.  Grim.  Cas.  365,  per 
Davidson,  J. 
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[IN  THE  COURT  OF  APPEAL.] 

Dawson  v.  Niagara  St.  Catharines  and  Toronto  R.W. 

Co. 

Damages — Death  of  Workman — Action  hy  Widoio  under  Fatal  Accidents  Act 
— Assessment  hy  Jury — Actual  Pecuniary  Loss — Application  of  sec. 
7 of  the  Workmen’s  Compensation  for  Injuries  Act — Proceeds  of  Acei- 
dent  Insurance  Policy — Right  of  Jury  to  Consider — Negligenee — Find- 
ings of  Jury — Evidence — Appeal. 

The  plaintiff  sued,  as  administratrix  of  the  estate  of  her  deceased  husband, 
to  recover  damages  for  his  death,  alleged  to  have  been  caused,  while 
he  was  a workman  in  the  defendants’  employment,  by  their  negligence. 
At  the  trial  the  jury  found  negligence  of  the  defendants  and  absence 
of  contributory  negligence  on  the  part  of  the  plaintiff ; they  assessed  the 
damages  at  $1,200.  The  trial  Judge,  on  questioning  the  jury,  found  that 
they  had  estimated  the  damages,  under  the  Workmen’s  Compensation 
for  Injuries  Act,  at  $2,200,  and  had  deducted  $1,000  which  the  plain- 
tiff’ had  received  from  the  proceeds  of  an  accident  insurance  policy  upon 
the  life  of  her  husband;  and  he  directed  judgment  to  be  entered  for  the 
plaintiff  for  $2,200: — 

Held,  that  the  action  rested  for  its  basis  upon  the  Fatal  Accidents  Act, 
R.S.O.  1897,  ch.  166  (now  1 Geo.  V.  ch.  J3),  and  upon  it  alone,  although 
the  amount  recoverable  was  necessarily  limited  by  the  provisions  of 
the  Workmen’s  Compensation  for  Injuries  Act. 

Under  the  Fatal  Accidents  Act,  the  only  recovery  possible  is  in  respect  of 
proved  pecuniary  loss;  and  it  is  the  exclusive  province  of  the  jury, 
upon  the  evidence  and  under  proper  instructions  by  the  Judge,  to  fix 
the  amount  of  such  loss,  limited  in  such  a case  as  this  by  the  maximum 
amount  recoverable  under  the  first  part  of  sec.  7 of  the  Workmen’s  Com- 
pensation for  Injuries  Act,  but  unaffected  by  the  latter  part  of  that 
section,  which  has  no  application  in  a case  where  the  plaintiff’s  actual 
pecuniary  loss  is  to  be  ascertained.  The  jury  should  be  told  that  it  is 
their  duty  to  take  into  account  such  items  as  the  insurance  money  in 
question,  but  there  is  no  cast-iron  rule  which  compels  them  to  deduct 
the  whole  amount.  They  are  to  consider  all  the  circumstances,  that 
included,  and  to  return  such  a verdict  as  the  whole  evidence  warrants. 

Semhle,  that  there  is  no  distinction  in  this  regard  between  moneys  received 
under  a life  insurance  policy  and  moneys  received  under  an  accident 
insurance  policv. 

Grand  Trunk  R.W.  Co.  v.  Jennings  (1888),  13  App.  Gas.  800,  followed. 

Hicks  V.  Newport,  etc.,  R.W.  Co.  (1857)  4 B.  & S.  403  (n.),  remarked 
upon. 

Held,  also,  that  the  findings  of  the  jury  were  based  upon  reasonably  suffi- 
cient evidence,  and  should  not  be  disturbed. 

Judgment  of  Clute,  J.,  22  O.L.R.  69,  varied  by  directing  a new  assessment 
of  damages,  if  the  defendants  desired  it. 

Appeal  by  the  defendants  from  the  judgment  of  Clute,  J., 
22  O.L.R.  69. 

The  following  statement  of  the  facts  is  taken  from  the  judg- 
ment of  Garrow,  J.A.  : — 

The  plaintiff  sued  as  administratrix  of  the  estate  of  her  late 
husband,  George  William  Dawson,  on  behalf  of  herself  and  of 
Sarah  Dawson,  her  husband’s  mother,  to  recover  damages  for 
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his  death,  alleged  to  have  been  caused,  while  he  was  a workman 
in  the  defendants’  employment,  by  their  negligence. 

The  deceased  was  foreman  of  the  defendants’  repair-shop, 
and  on  the  20th  November,  1908,  was  ordered  by  the  superin- 
tendent to  do  certain  work  upon  an  overhead  wire,  in  order 
to  permit  a swing-bridge,  across  which  the  wire  had  been  placed, 
to  be  opened;  and,  while  engaged  in  doing  such  work,  he  fell 
from  the  ladder  upon  which  he  was  standing,  and  was  instantly 
killed.  The  work  which  he  was  called  upon  to  do  was  in  the 
nature  of  emergency  work,  and  not  in  the  line  of  his  ordinary 
duties.  The  ladder,  supplied  by  the  defendants,  was  a substi- 
tute for  the  safer  repair-car  commonly  used  for  doing  such  work. 

There  were  questions  of  more  or  less  importance  at  the  trial 
as  to  whether  the  deceased  was  killed  by  falling  from  the  ladder 
simply,  or  by  a shock  of  electricity  from  an  insufficiently  insu- 
lated wire,  or  by  a combination  of  these  alleged  causes.  And 
a further  question  as  to  whether  or  not  he  had  been  guilty  of 
contributory  negligence  in  not  using  a pair  of  gloves  supplied 
by  the  defendants  for  the  purpose  of  being  worn  when  handling 
live  wires.  A release  was  pleaded,  but  was  abandoned  at  the 
trial. 

The  plaintiff  had  received  the  sum  of  $1,000,  the  proceeds 
of  an  accident  insurance  policy  on  the  life  of  her  late  husband, 
which  the  defendants  at  the  trial  contended,  and  still  contend, 
should  be  deducted  from  any  sum  to  which  the  plaintiff  might 
be  held  entitled.  The  only  specific  reference  to  the  insurance 
money  which  I find  in  the  learned  Judge’s  charge  is  in  these 
words:  ‘‘In  order  that  the  question  of  insurance  may  not  cause 
a mistrial,  I ask  you  to  state  what  allowance  you  make,  if  any, 
for  insurance,  and  what  amount  of  damages  you  give:”  although 
he  had,  in  general  and  quite  unexceptionable  language,  directed 
the  jury  that  the  only  loss  for  which  the  plaintiff  could  recover 
was  in  its  nature  pecuniary,  and  was  limited  by  the  provisions 
of  the  Workmen’s  Compensation  for  Injuries  Act  to  three  years’ 
wages. 

The  jury  found:  (1)  that  the  defendants  were  guilty  of  the 
negligence  which  caused  the  accident;  (2)  in  not  repairing  the 
feed- wire  to  the  bridge;  (3)  the  death  was  caused  by  a defect 
in  the  condition  of  the  ways,  etc.  (in  the  language  of  the  statute) ; 
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(4)  the  particular  defect  being  in  not  repairing  feed-cable  on 
bridge  and  not  providing  safe  ways  to  repair  or  connect  juniper 
at  bridge;  (5)  and  (6)  the  death  was  caused  by  Superintendent 
Robertson,  a person  to  whose  orders  the  deceased  was  bound 
to  conform,  and  did  conform,  taking  him  from  his  regular  way, 
and  in  not  providing  him  with  safe  appliances.  (7)  “Q.  Could 
the  deceased,  by  the  exercise  of  ordinary  care,  have  avoided  the 
accident?  A.  No;  by  not  having  proper  appliances  and  in 
making  connections  deceased  lost  his  balance  and  fell  to  the 
ground.’’  And  (9)  they  assessed  the  damages  at  SI, 200. 

Upon  the  jury  returning  into  Court  with  their  answers,  the 
following  occurred: — 

His  Lordship:  /‘Gentlemen,  I notice  that  you  do  not  say 
anything  about  the  insurance — whether  you  have  deducted  it 
from  the  amount  of  the  damages  which  you  found  the  plaintiff 
entitled  to.” 

Foreman  of  the  Jury:  “No,  sir.” 

His  Lordship:  “You  don’t  mean  that  we  are  to  deduct 
the  $1,000  insurance  from  the  $1,200  damages  you  have  found?” 

Foreman:  “No,  sir.” 

His  Lordship:  “You  mean  you  have  found  there  were  $2,200 
damages,  and  from  that  you  deducted  the  $1,000  insurance, 
leaving  $1,200.  Is  that  what  you  mean?” 

Foreman:  “Yes,  sir.” 

His  Lordship:  “Is  that  what  you  all  say?” 

Foreman:  “Yes,  sir.” 

(The  jurors  individually  answered  “Yes.”) 

And  upon  these  answers  the  learned  Judge  directed  judg- 
ment in  favour  of  the  plaintiff  for  $2,200;  against  which  the 
defendants  appeal. 


January  23.  The  appeal  was  heard  by  Moss,  C.J.O.,  Garrow, 
Maclaren,  and  Magee,  JJ.A. 

McGregor  Young,  K.C.,  for  the  defendants.  The  evidence 
of  negligence  on  the  part  of  the  defendants  was  insufficient  to 
support  the  jury’s  findings.  The  deceased  was  guilty  of  con- 
tributory negligence,  which,  taken  with  the  peculiar  circum- 
stances of  the  case,  precludes  recovery  of  damages  by  the  plain- 
tiff: Randall  v.  Ottawa  Electric  Co.  (1903),  6 O.L.R.  619; 
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Randall  v.  Ahearn  & Soper,  Limited  (1904),  34  S.C.R. 

698.  The  learned  trial  Judge  erred  in  increasing  the 
amount  of  the  damages  from  $1,200  to  $2,200,  by  the  addi- 
tion of  the  amount  of  the  accident  insurance  in  question,  and 
directing  judgment  to  be  entered  for  the  latter  amount.  The 
plaintiff  brings  this  action  under  Lord  Campbelhs  Act,  and,  in 
order  to  arrive  at  the  pecuniary  loss  for  which  alone  she  can 
recover,  the  jury  have  properly  deducted  from  $2,200  the  amount 
of  money  ($1,000)  received  as  the  result  of  the  death  under 
the  accident  insurance  in  question:  Hicks  v.  Newport,  etc.,  R.W. 
Co.  (1857),  4 B.  & S.  403  (n.);  Beven  on  Negligence,  2nd  ed. 
(1895),  p.  234. 

E.  A.  Lancaster,  K.C.,  for  the  plaintiff.  The  jury’s  finding 
of  negligence  of  the  defendants  was  amply  supported  by  the 
evidence;  and  there  was  no  contributory  negligence:  Citizens^ 
Light  and  Power  Co.  v.  Lepitre  (1898),  29  S.C.R.  1,  at  p.  5;  Smith 
V.  Baker,  [1891]  A.C.  325,  at  p.  362;  Grand  Trunk  R.W.  Co.  v. 
Hainer  (1905),  36  S.C.R.  180.  The  learned  trial  Judge  properly 
directed  judgment  for  the  whole  $2,200  damages  found  by  the 
jury.  The  authorities  as  to  deducting  insurance  in  actions 
under  Lord  Campbell’s  Act  do  not  apply  to  this  case,  which 
is  under  the  Workmen’s  Compensation  for  Injuries  Act.  The 

former  Act  contains  no  provision  for  such  deductions.  The 

latter  Act,  which  applies  to  this  case,  expressly  provides,  by 
sec.  7 and  sec.  12,  that  no  such  deduction  shall  be  made.  Any 
other  result  would  prevent  any  damages  whatever  being  recovered 
under  the  Workmen’s  Compensation  Act,  if  the  deceased  hap- 
pened to  carry  accident  insurance  equal  to  three  years’  earnings. 
In  making  such  deduction  for  insurance,  the  jury  were  exceeding 
their  functions,  and  deciding  a question  of  law,  instead  of  merely 
assessing  the  damages,  and  leaving  the  question  of  deducting 
insurance  for  the  Court. 

Young,  in  reply. 
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April  25.  The  judgment  of  the  Court  was  delivered  by 
Garrow,  J.A.  (after  setting  out  the  facts  as  above): — 
The  main  ground  of  the  appeal  is,  that  it  was  erroneous 
for  the  learned  Judge  to  increase  the  finding  of  $1,200 
by  the  jury,  by  the  amount  of  the  insurance  money.  I say  the 
main  ground,  for,  although  an  argument  was  addressed  to  us 
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and  a contention  made  upon  the  facts,  that  the  evidence  of  negli- 
gence and  of  the  cause  of  the  accident  was  insufficient,  it  was, 
I think,  apparent  that  hope  of  success  was  rested  chiefly  upon 
the  first-mentioned  ground.  As  to  the  merits,  I see  no  reason 
to  disturb  the  findings  of  the  jury,  based  as  they  seem  to  be 
upon  reasonably  sufficient  evidence.  But  as  to  the  other,  I 
have  come  to  the  conclusion  that  the  defendants  have  a just 
cause  of  complaint,  and  that  to  the  extent  of  directing  a new 
assessment  of  damages  the  appeal  should  be  allowed. 


Clute,  J.,  was  apparently  of  the  opinion  that  the  insurance 
money  should  not  be  taken  into  account,  or  deducted  from  the 
plaintiff’s  damages;  no  doubt,  although  he  does  not  say  so, 
because  of  the  language  of  the  latter  part  of  sec.  7 of  the  Work- 
men’s Compensation  for  Injuries  Act,  R.S.O.  1897,  ch.  160,  for 
which  view  he  had  the  authority,  so  far  as  it  goes,  of  Farmer  v. 
Grand  Trunk  R.W.  Co.  (l89l),  21  O.R.  299.  But,  as  in  that  case 
the  action  was  dismissed,  what  was  said  upon  the  present 
subject  was  not  essential  to  the  result. 

In  order  properly  to  deal  with  the  question,  it  seems  to  be 
necessary  to  arrive  at  a correct  view  as  to  the  nature  of  the  plain- 
tiff’s action.  If  it  is  an  action  under  the  Workmen’s  Com- 
pensation for  Injuries  Act,  there  would  be  reason  in  applying 
to  the  facts  the  part  of  sec.  7 relating  to  deductions  and  abate- 
ments. But,  if  it  is  not,  if  the  basis  of  the  action  is  the  Fatal 
Injuries  Act,  R.S.O.  1897,  ch.  166,  then  quite  different  considera- 
tions would  apply. 

Section  3 of  the  Workmen’s  Compensation  for  Injuries  Act 
provides  that  “where  personal  injury  is  caused  to  a workman 
. the  workman,  or,  in  case  the  injury  results  in  death, 
the  legal  personal  representatives  of  the  workman,  and  any 
persons  entitled  in  case  of  death,  shall  have  the  same  right  of 
compensation  and  remedies  against  the  employer  as  if  the" work- 
man had  not  been  a workman  of  nor  in  the  service  of  the  employer, 
nor  engaged  in  his  work.” 

The  effect  of  similar  language  in  the  English  Act  has  been 
described  by  Bowen,  L.J.,  in  Thomas  v.  Quartermaine, 

<1887),  18  Q.B.D.  685,  at  p.  693,  thus:  “The  true 

view  in  my  opinion  is  that  the  Act,  with  certain 

exceptions,  has  placed  the  workman  in  a position  as 
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advantageous  as  but  no  better  than  that  of  the  rest  of  the 
world  who  use  the  master’s  premises  at  his  invitation  on 
business.” 

The  chief  object  of  the  legislation  was  to  obviate  the  injustice 
which  had  occurred  to  the  workman  from  the  application  of 
the  doctrine  of  common  employment,  by  virtue  of  which  he 
was  deprived  of  any  remedy  against  the  master  for  injury  caused 
by  the  negligence  of  a fellow-servant.  And  the  effect  was  to 
give  him,  under  specified  limitations  as  to  circumstances  and 
amount,  an  entirely  new  right  of  action  against  the  master. 
Section  7,  which  limits  the  amount  which  can  be  recovered,  also 
declares  that  such  amount  shall  not  be  subject  to  deduction  or 
abatement,  except  for  the  causes  set  forth  in  sec.  12. 

It  follows  that,  in  an  action  by  the  workman  himself,  the 
question  with  w^hich  we  have  here  to  deal  could  not  arise. 

The  first  Workmen’s  Compensation  Act  was  49  Viet.  ch.  28. 
The  Fatal  Accidents  Act,  originally  10  & 11  Viet.  ch.  6,  now  R.S.O. 
1897,  ch.  166,*  had  then  been  in  force  for  many  years.  Section  2 
provides  that  “where  the  death  of  a person  has  been  caused  by 
such  wrongful  act,  neglect  or  default?  as  would  (if  death  had  not 
ensued)  have  entitled  the  party  injured  to  maintain  an  action 
and  recover  damages  in  respect  thereof,  in  such  case  the  person 
who  would  have  been  liable  if  death  had  not  ensued,  shall  be 
liable  to  an  action  for  damages,  notwithstanding  the  death  of  the 
person  injured,  and  although  the  death  has  been  caused  under 
such  circumstances  as  amount  in  law  to  felony.” 

Prior  to  the  Workmen’s  Compensation  for  Injuries  Act,  the 
only  thing  which  prevented  a widow  or  other  person  entitled 
under  the  Fatal  Accidents  Act  from  suing  an  employer  for  the 
death  of  a deceased  workman  caused  by  the  negligence  of  a 
fellow-workman  was  that,  by  sec.  2,  which  I have  quoted, 
the  right  to  sue  was  conferred  only  where  the  deceased  person, 
if  he  had  survived,  might  have  brought  an  action,  which,  until 
the  Workmen’s  Compensation  Act,  he  could  not  do.  Section  3 
of  the  latter  Act  does  not  attempt  to  confer  a right  of  action  upon 
the  widow,  etc.  All  it  does  is  to  give  “the  same  right  of  com- 
pensation and  remedies  against  the  employer  as  if  the  workman 

*Note — That  was  the  Act  in  force  when  the  action  was  begun  and  at 
the  time  of  the  trial.  The  Act  1 Geo.  V.  ch.  33  now  takes  its  place. 
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had  not  been  a workman.”  The  workman  himself  is  given  a 
right  to  sue  under  the  statute.  It  is,  as  to  him,  a new  right, 
but,  as  to  his  representatives,  the  effect  of  the  statute  is  simply 
to  remove  a difficulty  out  of  the  way.  The  action,  when  not 
brought  by  him,  but  after  his  death,  by  his  representatives,  must 
thus  rest  for  its  basis  upon  the  earlier  Act,  and  upon  it  alone, 
although  the  amount  recoverable  is,  of  course,  necessarily  limited 
by  the  provisions  of  the  later  Act. 

Under  the  Fatal  Accidents  Act,  it  is  settled  beyond  controversy 
that  the  only  recovery  possible  is  in  respect  of  proved  pecuniary  loss. 
And  it  is  the  exclusive  province  of  the  jury,  upon  the  evidence 
and  under  proper  instructions  by  the  Judge,  to  fix  the  amount 
of  such  loss,  limited  in  such  a case  as  this  by  the  maximum  amount 
which  can  be  recovered  under  the  first  part  of  sec.  7 of  the  Work- 
men’s Compensation  Act;  but,  in  my  opinion,  entirely  un- 
affected by  the  latter  part  of  that  section,  which  has  no  meaning 
or  application  that  I can  see  where  the  question  is,  as  it  is  here, 
the  ascertainment  of  the  plaintiff’s  actual  pecuniary  loss.  The 
jury  should,  of  course,  be  told  that  it  is  their  duty  to  take  into 
account  such  items  as  the  insurance  money  in  question,  but 
there  is  no  cast-iron  rule  that  I can  find  which  compels  them 
to  deduct  the  whole  amount.  They  are  to  consider  all  the 
circumstances,  that  included,  and  to  return  such  a verdict  as 
the  whole  evidence  warrants. 


The  proper  direction  is,  I think,  set  out,  or  at  least  supplied, 
in  the  judgment  of  Lord  Watson  in  Grand  Trunk  R.W.  Co.  v. 
Jerinings  (1888),  13  App.  Gas.  800,  804,  where  he  says  : “Their 
Lordships  are  of  opinion  that  all  circumstances  which,  though 
insufficient  to  exclude  a statutory  claim,  may  be  legitimately 
pleaded  in  diminution  of  it,  ought  to  be  submitted  to  the  jury, 
whose  special  function  it  is  to  assess  damage,  with  such  observa- 
tions from  the  presiding  Judge  as  may  be  suggested  by  the  facts 
in  evidence.  It  appears  to  their  Lordships  that  money  pro- 
visions made  by  a husband,  for  the  maintenance  of  his  widow, 
in  whatever  form,  are  matters  proper  to  be  considered  by  the 
jury  in  estimating  her  loss;  but  the  extent,  if  any,  to  which 
these  ought  to  be  imputed  in  reduction  of  damages  must  depend 
upon  the  nature  of  the  provision  and  the  position  and  means  of 
the  deceased.” 
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This  is  followed  in  the  judgment  by  a reference  to  the  case 
so  much  relied  upon  by  the  learned  counsel  for  the  defendants, 
of  Hicks  V.  Newport,  etc.,  R.W.Co.,  4 B.&S.  403  (n.),  a nisi  prius 
decision  by  Lord  Campbell,  printed  as  a note  to  Pym  v.  Great 
Northern  R.W.  Co.  (1862-3),  2 B.  & S.  759,  4 B.  & S.  396,  in 
which  that  learned  Judge  seemed  to  draw  a distinction,  which 
I have  never  been  able  to  see,  between  the  case  of  money  re- 
ceived under  an  accident  insurance  policy  and  a life  insurance 
policy.  It  is  true  that  the  death  by  accident  causes  the  money 
under  the  former  to  become  payable,  so  that  the  money  may  be 
said  to  have  been  received  in  consequence  of  the  death,  and  that 
but  for  the  accident  nothing  would  ever  have  been  payable. 
Whereas  in  the  case  of  a life  policy  the  insurance  is  against  an 
event  certain  to  happen,  and  the  money  does  not,  therefore, 
in  the  same  sense, become  payable  in  consequence  of  the  death. 
But  the  effect  of  both  upon  the  question  of  the  plaintiff’s  pecu- 
niary loss  is  exactly  the  same.  A wife  loses  her  husband  and 
bread-winner.  She  receives  $1,000  under  an  accident  policy  and 
$1,000  under  a life  policy.  Her  pecuniary  loss  is  surely  miti- 
gated by  the  receipt  of  the  second  exactly  in  the  same  way  and 
to  the  same  extent  as  by  the  receipt  of  the  first. 

The  language  of  Lord  Watson  which  I have  quoted  is  quite 
general,  applicable,  as  I think  he  intended  it  to  be,  to  the  case 
of  both,  since  in  what  he  subsequently  says  about  the  Hicks 
case  he  only  in  terms  approves  of  Lord  Campbell’s  remarks 
concerning  a life  policy.  See,  also,  Bradburn  v.  Great  Western 
R.W.  Co.  (1874),  L.R.  10  Ex.  1;  Beckett  v.  Grand  Trunk  R.W.  Co. 
(1886),  13  A.R.  174,  affirmed  in  Grand  Trunk  R.W.  Co.  v.  Beckett 
(1887),  16  S.C.R.' 713;  Mayne  on  Damages,  7th  ed.,  pp.  552-553. 

For  these  reasons,  I am  of  the  opinion  that,  if  the  defendants 
desire  it,  the  appeal  should  be  allowed  to  the  extent  of  directing 
a new  assessment  of  damages. 

The  amount  for  which  the  plaintiff  now  has  judgment,  although 
arrived  at,  in  my  opinion,  and  with  deference,  improperly,  does 
not  strike  me  as  excessive,  or  such  as  a jury  acting  reasonably 
might  not  upon  the  evidence  have  found.  I,  therefore,  take 
the  liberty  of  suggesting  to  the  defendants  to  consider  whether, 
in  the  end,  they  will  gain  by  accepting  the  relief  proposed,  for 
another  jury  may  find  for  a sum  not  much  less,  to  which  will. 
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of  course,  be  added  the  costs  of  the  further  litigation.  If,  in 
the  end,  they  conclude  to  decline  the  new  assessment — the  elec- 
tion to  be  made  within  30  days — their  costs  of  this  appeal  should, 
I think,  be  paid  by  the  plaintiff;  but,  if  not,  then  the  costs  of 
the  last  trial  should  be  costs  in  the  cause,  and  the  defendants’ 
costs  of  the  appeal  be  costs  to  them  in  any  event. 


END  OF  VOLUME  XXIII. 
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SUPREME  COURT  OP  JUDICATURE  FOR  ONTARIO. 

Rules  Passed  23rd  September,  1911. 

1320.  Where  in  any  civil  or  commercial  matter  pending  be- 
fore a Court  or  Tribunal  of  a foreign  country,  a letter  of  request 
from  such  Court  or  Tribunal  for  service  on  any  person  in 
Ontario  of  any  process  or  citation  in  such  matter,  is  transmitted 
to  the  Supreme  Court  of  Judicature  for  Ontario,  the  following 
procedure  shall  be  adopted : — 

(1)  The  letter  of  request  for  service  shall  be  accompanied  by 
a translation  thereof  in  the  English  language,  and  by  two  copies 
of  the  process  or  citation  to  be  served,  and  two  copies  thereof 
in  the  English  language. 

(2)  Service  of  the  process  or  citation  shall  by  a direction  of 
any  Judge  of  the  Supreme  Court  of  Judicature  for  Ontario  be 
effected  by  any  Sheriff  or  his  authorised  agent. 

( 3 ) Such  service  shall  be  effected  by  delivering  to  and  leaving 
with  the  person  to  be  served  one  copy  of  the  process  to  be  served 
and  one  copy  of  the  translation  thereof,  or  may  be  effected  in 
such  other  manner  as  may  be  directed  by  the  letter  of  request. 

(4)  After  service  has  been  effected  the  process  shall  be  re- 
turned to  the  Clerk  of  the  Supreme  Court  together  with  the 
evidence  of  service  by  affidavit  of  the  person  effecting  the  service 
sworn  before  a Notary  Public,  and  verified  by  his  seal,  and 
particulars  of  charges  for  the  cost  of  effecting  such  service. 

(5)  The  Clerk  of  the  Supreme  Court  of  Judicature  for 
Ontario  shall  return  the  letter  of  request  for  service  together 
with  the  evidence  of  service,  with  a certificate  appended  thereto 
duly  sealed  with  the  seal  of  the  said  Court.  Such  certificate 
shall  be  in  the  form  in  the  Schedule  to  this  Rule. 

(6)  Nothing  in  this  Rule  shall  prevent  service  from  being 
effected  in  any  other  manner  in  which  it  may  now  be  made. 
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Schedule. 

Certificate  of  Service  of  Foreign  Process: — 

I,  , Clerk  of  the  Supreme  Court  of  Judicature  for 
Ontario,  hereby  certify  that  the  documents  annexed  hereto  are 
as  follows : — 

(1)  The  original  letter  of  request  for  service  of  process 
received  from  the  Court  or  Tribunal  at  in  the  of 

in  the  matter  of  versus  , and 

2.  The  process  received  with  such  letter  of  request,  and 

(3)  The  evidence  of  service  upon  the  person  named  in  such 
letter  of  request  duly  sworn  to  before  and  verified  by  a Notary 
Public  duly  appointed  for  Ontario  under  his  hand  and  official 
seal. 

And  I certify  that  such  service,  so  proved,  and  the  proof 
thereof  are  such  as  are  required  by  the  law  and  practice  of  the 
Supreme  Court  of  Judicature  for  Ontario,  regulating  the  ser- 
vice of  legal  process  in  Ontario,  and  the  proof  thereof. 

And  I certify  that  the  cost  of  effecting  such  service  amounts 
to  the  sum  of  $ . 

Dated  this  day  of  191  . 


1321.  The  Court  or  Judge  may  order  the  examination  for 
discovery  at  such  place  and  in  such  manner  as  may  be  deemed 
just  and  convenient  of  an  officer  residing  out  of  Ontario  of  any 
corporation  party  to  an  action.  Service  of  the  order  and  of  all 
other  papers  necessary  to  obtain  such  examination  may  be  made 
upon  the  solicitor  for  such  party,  and  if  the  officer  to  be 
examined  fails  to  attend  and  submit  to  examination  pursuant 
to  such  order,  the  corporation  shall  be  liable,  if  a plaintiff,  to 
have  its  action  dismissed,  and  if  a defendant,  to  have  its  defence 
struck  out  to  be  placed  in  the  same  position  as  if  it  had  not 
defended. 


APPENDIX  II. 


Cases  reported  in  the  Ontario  Law  Reports  and  Ontario 
Weekly  Notes  decided  on  appeal  to  the  Judicial  Committee  of 
the  Privy  Council  and  the  Supreme  Court  of  Canada,  reported 
since  the  publication  of  Volume  21  Ontario  Law  Reports: — 

Barnett  v.  Grand  Trunk  R.W.  Co.,  22  O.L.R.  84,  reversed 
by  the  Judicial  Committee : Grand  Trunk  R.W.  Co.  v.  Barnett, 
[1911]  A.C.  361. 

Goodall  V.  Clarke,  23  O.L.R.  57 : the  Supreme  Court  of 
Canada  declined  to  entertain  an  appeal : Clarke  v.  Goodall,  44 

S.C.R.  284. 

Goodison  Thresher  Co.  v.  Township  of  McNab,  19  O.L.R. 
188,  affirmed  by  the  Supreme  Court  of  Canada : Goodison 
Thresher  Co.  v.  Township  of  McNab,  44  S.C.R.  187. 

Gowganda  Mines  Limited  v.  Smith,  2 O.W.N.  731,  reversed 
by  the  Supreme  Court  of  Canada:  Smith  v.  Gowganda  Mines 
Limited,  44  S.C.R.  621. 

O’Reilly  v.  O’Reilly,  21  O.L.R.  201,  affirmed  by  the  Su- 
preme Court  of  Canada:  Garland  Son  & Co.  v.  O’Reilly,  44 
S.C.R.  197. 

Skinner  v.  Crown  Life  Insurance  Co.,  2 O.W.N.  647 : the 
Supreme  Court  of  Canada  quashed  an  appeal:  Crown  Life  In- 
surance Co.  V.  Skinner,  44  S.C.R.  617. 

Toms  v.  Toronto  R.W.  Co.,  22  O.L.R.  204,  affirmed  by  the 
Supreme  Court  of  Canada:  Toronto  R.W.  Co.  v.  Toms,  44 
S.C.R.  268. 

Woodstock,  City  of,  v.  County  of  Oxford,  22  O.L.R.  151, 
affirmed  by  the  Supreme  Court  of  Canada : City  of  Woodstock 
V.  County  of  Oxford,  44  S.C.R.  603. 
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ACCIDENT  INSURANCE. 

See  Damages,  1. 


ADMINISTRATION  ORDER 

See  Devolution  of  Estates 
Act. 


ADMISSIONS. 

See  Liquor  License  Act. 


AFFIDAVITS. 

See  Company,  4 — Liquor 
License  Act  — Malicious  Ar- 
rest. 


AGENT. 

See  Company,  1 — Insurance, 

3. 


AGREEMENT  FOR  LEASE. 

See  Landlord  and  Tenant,  1. 


ANIMALS. 

See  Bailment. 


ANNUITY. 

See  Covenant,  1. 

APPEAL. 

See  Company,  4 — Costs  — 
Damages,  1,  2 — Parties,  1 — 
Practice. 


ARCHITECT. 

See  Mechanics^  Liens — Neg- 
ligence. 


ARREST. 

See  Malicious  Arrest. 


ASSIGNMENT  FOR  BENEFIT 
OF  CREDITORS. 

See  Company,  4 — Insurance, 

1. 


ASSIGNMENT  OF  POLICY. 

See  Insurance,  2. 


ATTACHMENT. 

See  Contempt  of  Court. 


ATTEMPT  TO  COMMIT 
OFFENCE. 

See  Criminal  Law,  1. 


BAILMENT. 

Loan  of  Animal — Transfer  by 
Bailee  to  Another — Death — Ac- 
tion for  Non-return — Negligence 
— Evidence  — Onus  — Cause  of 
Death — Treatment  of  Animal.^ 
— Where  goods  are  given  into 
the  sole  custody  of  a person  and 
accepted  by  him  as  bailee,  and 
they  are  lost  while  in  his  cus- 
tody, the  onus  lies  upon  him  to 
shew  circumstances  negativing 
negligence  on  his  part. — Review 
of  the  cases. — The  plaintiff  lent 
a horse  to  the  defendant,  who 
handed  it  over  to  another  per- 
son, who  used  it  for  heavy  work. 
The  horse  died  three  weeks  after 
it  was  lent.  The  cause  of  death 
was  not  shewn.  The  man  who 
worked  the  horse  was  not  called 
as  a witness,  and  no  evidence 
was  given  to  shew  how  the  horse 
was  housed,  fed,  or  cared  for : — 
Held,  in  an  action  for  damages 
for  the  non-return  of  the  horse, 
that  the  onus  was  upon  the  de- 
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fendant  to  excuse  the  default; 
as  far  as  the  evidence  shewed, 
the  defendant  was  entirely  in 
the  wrong;  and  judgment  was 
properly  given  for  the  plaintiff. 
Pratt  V.  Waddington,  178. 


BALLOTS. 

tt 

See  Municipal  Corporations, 
2,  3,  4. 


BANKBUPTCY  AND  INSOL’ 
VENCY. 

See  Company,  3,  4,  5. 


BANKS  AND  BANKING. 

See  Gift — Promissory  Notes. 


BENEFICIARY. 

See  Insurance,  2. 


BILLS  OF  EXCHANGE  ACT. 

See  Gift — Promissory  Notes. 


BILLS  OF  LADING. 

See  Railway,  1. 

BOUNDARY  LINE. 

See  Highway. 


BREAD  SALES  ACT. 

See  Weights  and  Measures, 


BUILDING. 

See  Easement — Deed  — Dis- 
covery— ^Negligence.  • 


BY-LAWS. 

See  Company  — Dentistry — 
IMunicipal  Corporations — Par- 
ties, 1 — Public  Schools,  1,  2. 

CARRIERS. 

See  Criminal  Law,  2 — Rail- 
way, 1,  2. 


CASES. 

Allen  Manufacturing  Co.  v. 


[vOL. 

Murphy  (1911),  22  O.L.R.  539, 
reversed.] — See  Covenant,  2. 

Anderson  v.  Anderson,  [1895] 
1 Q.B.  749,  followed.] 
Company,  5. 

Baker  v.  Hedgecock  (1888), 
39  Ch.  D:  520,  followed.]— 
Covenant,  2. 

Bank  of  Montreal  v.  Stuart, 
[1911]  A.C.  120,  103  L.T.R.  641, 
followed.]  — See  Husband  and 
Wife,  2. 

Barclay  and  Municipality  of 
Darlington,  Be  (1854),  12  U.C. 
R.  86,  followed.] — See  Munici- 
pal Corporations,  6. 

Beatty  v.  Davis  (1891),  20 
O.R.  373,  distinguished.] — See 
Water  and  Watercourses. 

Behn  v.  Burness  (1863),  3 B. 
& S.  751,  applied.] — See  Sale 
OF  Goods,  1. 

Birch  V.  Birch  (1897),  unre- 
ported, distinguished.]  — See 
Covenant,  1. 

Birmingham  and  District 
Land  Co.  v.  London  and  North 
Western  R.W.  Co.  (1886),  34 
Ch.  D.  261,  specially  referred 
to.] — See  Railway,  2. 

Birney  v.  Toronto  Milk  Co. 
(1902),  5 O.L.R.  1,  followed.— 
See  Company,  5. 

Bowerman  and  Hunter,  Be 
(1909),  18  O.L.R.  122,  fol- 

lowed.]— See  Devolution  of  Es- 
tates Act. 

Browne  v.  Dunn  (1893),  6 R. 
67,  71,  specially  referred  to.]  — 
See  Sale  of  Goods,  1. 

Byer  v.  Grove  (1901),  2 
O.L.R.  754,  distinguished.] — See 
Devolution  of  Estates  Act. 

Chalmers,  Ex  p.  (1873),  L.R. 
8 Ch.  289,  followed.] — See  Com- 
pany, 3. 

Chaplin  & Co.  v.  Brammall, 
[1908]  1 K.B.  233,  distinguish- 
ed.]— See  Husband  and  Wife,  2. 

Citing  V.  Jeffery  (1885),  12 
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A.R.  432,  followed.] — See  Pro- 
missory Notes,  2. 

Cleary  and  Township  of  Ne- 
pean, Be  (1907),  14  O.L.R.  392, 
approved.]  — See  Municipal 
Corporations,  2. 

Corhy  v.  Grand  Trunk  B.W. 
Co.  (1905),  6 O.W.R.  81,  492, 
approved  and  followed.]  — See 
Railway,  1. 

Cox  V.  Adams  (1904),  35 
S.C.R.  393,  remarked  upon  as 
overruled.]  — See  Husband  and 
Wife,  2. 

Crompton  and  Knowles  Loom 
Works  V.  Hoffman  (1903),  5 
O.L.R.  554,  explained  and  ap- 
plied.]— See  Sale  of  Goods,  1. 

Cull  V.  Boherts  (1897),  28 

0. R.  591,  explained  and  ap- 
plied.]— See  Sale  of  Goods,  1. 

Dale  and  Township  of  Blan- 
chard, Be  (1910),  21  O.L.R.  497. 
affirmed.] — See  Municipal  Cor- 
porations, 5. 

Davies  v.  Mann  (1842),  10  M. 
& W.  546,  applied  and  fol- 
lowed.]— See  Street  Railways. 

Dawson  v.  Niagara  St.  Catha- 
rines and  Toronto  B.W.  Co. 
(1910),  22  O.L.R.  69,  varied.]  — 
See  Damages,  1. 

Demorest  v.  Midland  B.W.  Co. 
(1883),  10  P.R.  82,  followed.] 
— See  Contempt  of  Court. 

Dennis,  Be  (1887),  14  O.R. 
267,  applied.] — See  Devolution 
OF  Estates  Act. 

Dohell  V.  Stevens  (1825),  3 
B.  & C.  623,  specially  referred 
to.] — Contract,  3. 

Drimmie  v.  Davies,  [1899]  1 

1. R.  176,  followed.] — See  Coven- 
ant, 1. 

Dugdale  v.  Lovering  (1875), 
L.R.  10  C.P.  196,  specially  re- 
ferred to.] — See  Railway,  2. 

Earl  V.  Beid  (1910),  21  O.L.R. 
545,  reversed.]  — See  Negli- 
gence. 


Edmison  v.  Couch  (1899),  26 
A.R.  537,  distinguished.]  — See 
Covenant,  1. 

Ellis  and  Town  of  Benfretv, 
Be  (1910),  21  O.L.R.  74,  2 
O.W.N.  27,  affirmed.]  — See 
Municipal  Corporations,  3. 

Ellis  and  Town  of  Benfrew, 
Be  (1911),  23  O.L.R.  427,  435, 
referred  to.] — See  Municipal 
Corporations,  4. 

Ellis  V.  Ahell  (1884),  10  A.R. 
226,  specially  referred  to.] — See 
Contract,  3. 

Farmers  Bank  of  Canada,  Be 
(1910),  22  O.L.R.  556,  referred 
to.] — See  Company,  4. 

Fitchet  V.  Walton  (1910),  22 
O.L.R.  40,  affirmed.] — See  Mali- 
cious Arrest. 

Flavell,  In  re,  Murray  v.  Fla- 
vell  (1883),  25  Ch.  D.  89,  32 
W.R.  102,  followed.]— Cove- 
nant, 1. 

Frye  v.  Milligan  (1885),  10 
O.R.  509,  explained  and  ap- 
plied.]— See  Sale  of  Goods,  1. 

Goddard  v.  Coulson  (1884), 
10  A.R.  1,  followed.] — See  Me- 
chanics^ Liens. 

Goldstein  v.  Canadian  Pacific 
B.W.  Co.  (1910),  21  O.L.R.  575, 
affirmed.] — See  Railway,  2. 

Good  and  Jacob  Y.  Shantz  Son 
cf;  Co.  Limited,  Be  (1910),  21 
O.L.R.  153,  affirmed.]  — See 
Company,  2. 

Goodall  V.  Clarke  (1910),  21 
O.L.R.  614,  affirmed.]  — See 
Damages,  2. 

Grand  Trunk  B.W.  Co.  v.  Jen- 
nings (1888),  13  App.  Cas.  800, 
followed.]— Damages,  1. 

Greystock  and  Municipality 
of  Otonabee  (1855),  12  U.C.R. 
456,  followed.] — See  Municipal 
Corporations,  6. 

Hall  V.  North  Eastern  B.W. 
Co.  (1875),  L.R.  10  Q.B.  437,  re- 
ferred to.]— Railwwy,  2. 
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Henderson  v.  Arthur,  [1907] 
1 K.B.  10,  distinguished  and 
specially  referred  to.] — See  Con- 
tract, 1,  3. 

Hicks  V.  Neivport,  etc.,  R.W. 
Co.  (1857),  4 B.  & S.  403  (n.), 
remarked  upon.]  — See  Dam- 
ages, 1. 

Holmes  v.  Kidd  (1858),  3 H. 
& N.  891,  28  L.J.  Ex.  112,  fol- 
lowed.]— See  Promissory  Notes, 

2. 

Horner  v.  Graves  (1831),  7 
Bing.  735,  followed.]  — See 
Covenant,  2. 

Houghton  v.  May  (1910),  22 
O.L.R.  434,  affirmed.] — See  Ex- 
ecution. 

Hunt  V.  Peake  (1860),  Johns. 
705,  approved  and  followed.]  — 
See  Easement. 

Kennedy  v.  He  Trafford, 
[1896]  1 Ch.  762,  [1897]  A.C. 
180,  followed.] — See  Mortgage. 

Klinck  V.  Ontario  Loan  and 
Investment  Co.  (1889),  not  re- 
ported, followed.] — See  Prac- 
tice. 

Lahelle  v.  O'Connor  (1908), 
15  O.L.R.  519,  referred  to.]  — 
See  Judgment. 

Laivless  v.  Chamberlain 
(1889),  18  O.R.  296,  specially 
considered.] — See  Husband  and 
Wife,  1. 

Lee  V.  Friedman  (1909),  20 
O.L.R.  49,  followed.] — See  Com- 
pany, 5. 

Lindley  v.  Lacey  (1864),  17 
C.B.N.S.  578,  587,  specially  re- 
ferred to.] — See  Contract,  3. 

McDougall  v.  McDougall 
(1868),  14  Gr.  267,  distin- 

guished.] — See  Devolution  of 
Estates  Act. 

Manchester  Brewery  Co.  v. 
Coombs,  [1901]  2 Ch.  608,  fol- 
lowed.] — See  Landlord  and 
Tenant,  1. 

May  V.  May  (1910),  22  O.L.R. 


[vOL. 

559,  specially  considered.] — See 
Husband  and  Wife,  1. 

Metropolitan  R.W.  Co.  v. 
Jackson  (1877),  3 App.  Cas. 
193,  followed.] — See  Criminal 
La^v,  2. 

Mickleborough  v.  Strathy 
(1910),  21  O.L.R.  269,  affirmed.] 
— See  Landlord  and  Tenant,  2. 

Mulholland  v.  Merriam  (1872- 
3),  19  Gr.  288,  20  Gr.  152,  fol- 
lowed.]— See  Covenant,  1. 

Naismith  v.  Boyes,  [1899] 
A.C.  495,  followed.] — See  Will, 
2. 

Neale  v.  Gordon  Lennox, 
[1902]  A.C.  465,  applied  and 
followed.] — See  Judgment. 

Nordenfelt  v.  Maxim  Norden- 
felt  Guns  and  Ammunition  Co., 
[1894]  A.C.  535,  distinguish- 
ed.]— See  Covenant,  2. 

Ontario  Ladies’  College  v. 
Kendry  (1905),  10  O.L.R.  324, 
specially  referred  to.] — See  Con- 
tract, 3. 

Pickering  v.  Stamford  (1797), 
3 Ves.  332,  considered.]  — See 
Will,  2. 

Port  Arthur  Election,  Re 
(1906),  12  O.L.R.  453,  distin- 
guished.]— See  Municipal  Cor- 
porations, 3. 

Pym  V.  Campbell  (1856),  6 
E.  ■&  B.  370,  followed.]— >866 
Contract,  1. 

Radley  v.  London  and  North 
Western  R.W.  Co.  (1876),  1 
App.  Cas.  754,  759,  applied  and 
followed.]  — See  Street  Rail- 
ways. 

Regina  v.  Coulson  (1896),  27 
O.R.  59,  followed.] — See  Public 
Health  Act,  1. 

Regina  ex  rel.  Burnham  v. 
Hagerman  and  Beamish  (1900), 
31  O.R.  636,  discussed.] — See 
Municipal  Elections. 

Rex  ex  rel.  St.  Louis  v. 
Rcaume  et  al.  (1895),  26  O.R. 
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460,  discussed.] — See  Municipal  L.R.  1 C.P.  564,  discussed.] — See 
Elections.  Easement. 


Rex  V.  Russell  (1827),  6 B.  & 
C.  566,  commented  on.] — See 
Criminal  Law,  2. 

Rex  V.  Toronto  R.W.  Co. 

(1905),  10  O.L.R.  26,  10  Can. 

Crim.  Cas.  106,  followed.]  — 
See  Criminal  Law,  2. 

Reynolds  v.  Thomas  Tilling 
Limited  (1903),  19  Times  L.R. 
539,  20  Times  L.R.  57,  distin- 
guished.] — See  Street  Rail- 
ways. 

Rice  V.  Toronto  R.W.  Co. 

(1910),  22  O.L.R.  446,  distin- 

gaished.] — See  Street  Rail- 
ways. 

Roberts  v.  Bozon  (1825),  3 
Tj.J.  Ch.  113,  distinguished.]  — 
See  Mortgage. 

Robinson  v.  Canadian  Pacific 
R.W.  Co.  (1910),  21  O.L.R.  575, 
affirmed.] — See  Railway,  2. 

Ross  V.  Township  of  London 
(1910),  20  O.L.R.  578,  affirmed.] 
— See  Public  Health  Act,  2. 

Royal  British  Bank  v.  Tur- 
quand  (1856),  6 E.  & B.  327,  re- 
ferred to.]  — See  Promissory 
Notes,  1. 

Russell  V.  French  (1897),  28 
O.R.  215,  not  followed.] — See 
IMechanics^  Liens. 

Schumacher  and  Town  of 
Chesley,  Re  (1910),  21  O.L.R. 
522,  525,  dictum  in,  dissented 
from.] — See  Municipal  Corpor- 
ations, 3. 

Sear  and  Woods,  In  re  (1893), 
23  O.R.  474,  followed.]  — See 
Mechanics^  Liens. 

Seaward  v.  Paterson,  [1897] 
1 Ch.  545,  specially  referred  to.] 
— See  Contempt  of  Court. 

Sheifield  Corporation  v.  Bar- 
clay, [1905]  A.C.  392,  397,  spe- 
cially referred  to.] — See  Rail- 
way, 2. 

Smith  V.  Thackerah  (1866), 


Spencely  v.  Peterborough  W. 
Co.  (1894),  not  reported,  fol- 
lowed.]— See  Practice. 

Stancombe  v.  Trowbridge  Ur- 
ban District  Council,  [1910]  2 
Ch.  190,  specially  referred  to.]  — 
See  Contempt  of  Court. 

Stapleton,  Ex  p.  (1879),  10 
Ch.  D.  586,  followed.]  — See 
Company,  3. 

T V.  B (1907),  15 

O.L.R.  224,  specially  considered.] 
— See  Husband  and  Wife,  1. 

Taylor  v.  Johnston  (1882),  19 
Ch.  D.  603,  discussed.] — See  In- 
fant. 

Tomlinson  v.  Morris  (1886), 
12  O.L.R.  311,  explained  and 
applied.] — See  Sale  of  Goods,  1. 

Turnbull  & Co.  v.  Duval, 
[1902]  A.C.  429,  distinguished.] 
— See  Husband  and  Wife,  2. 

Union  Colliery  Co.  v.  The 
Queen  (1900),  31  S.C.R.  81,  4 
Can.  Crim.  Cas.  400,  followed.] 
— See  Criminal  Law,  2. 

United  Telephone  Co.  v.  Dale 
(1884),  25  Ch.  D.  778,  specially 
referred  to.] — See  Contempt  of 
Court. 

Wallis  V.  Littell  (1861),  11 
C.B.N.S.  369,  followed.]  — See 
Contract,  1. 

Walsh  V.  Lonsdale  (1882), 
21  Ch.  D.  9,  followed.] — See 
Landlord  and  Tenant,  1. 

Ward  V.  Benson  (1901),  2 
O.L.R.  366,  approved  and  fol- 
lowed.]— See  Costs. 

Wemple  v.  Knopf ^ (1870),  15 
Minn.  440,  distinguished.] — See 
Contract,  3. 

Weston  Local  Option  By-law, 
Re  (1907),  9 O.W.R.  250,  ap- 
proved.] — See  Municipal  Cor- 
porations, 2. 

Wilson  V.  Hicks  (1910),  21 
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O.L.R.  623,  affirmed.] — See  In- 
surance, 2. 

Wilson  Lumber  Co.  v.  Simp- 
son (1910),  22  O.L.R.  452,  af- 
firmed.]— See  Vendor  and  Pur- 
chaser. 


CAUTION. 

See  Devolution  op  Estates 
Act. 


CERTIORARI. 

See  Liquor  License  Act. 


CHARGE  ON  LAND. 

See  Covenant,  1. 


CHEQUES. 

See  Gift. 

CLASS  ACTION. 

See  Parties,  2. 


CLERK  OF  MUNICIPALITY. 

See  iMunicipal  Corporations, 

3. 

COLLATERAL  CONTRACT. 

See  Sale  of  Goods,  2. 


COLLEGE  OF  DENTAL  SUR- 
GEONS. 

See  Dentistry. 


COLLUSION. 

See  Mortgage. 


COMMON  CARRIERS. 

See  CliiMiNAL  Layt,  2. 


COMMON  NUISANCE. 

See  C'riminal  Law,  2. 


COMPANY. 

1.  Shares — Certificate  under 
Seal — False  Document — Manag- 
ing Dire  c tor — C onsidera  tion — 
Settlement  of  Action — Author- 
ity of  Agent — Estoppel.]  — 
The  plaintiff  having  brought  a 
former  action  against  the  defen- 


dants, an  incorporated  company, 
and  one  0.,  the  defendants^ 
managing  director,  negotiations 
for  settlement  ensued,  and  min- 
utes of  a proposed  settlement 
were  signed  by  counsel  for  the 
plaintiff  and  0.,  providing 
i (among  other  things)  for  the 
I delivery  by  0.  to  the  plaintiff 
! of  25  fully  paid  shares  of  the 
j capital  stock  of  the  defendants, 
j Counsel  for  the  defendants  re- 
; fused  to  sign  the  minutes,  but 
j agreed  to  sign  a consent  to  the 
action  being  dismissed  without 
I costs  to  the  company.  There- 
■ upon,  a consent  to  the  action 
being  dismissed  without  costs 
; was  drawn  up  and  signed  by 
; counsel  for  all  parties,  and  up- 
on it  the  action  was  dismissed 
I without  costs.  0.  was  not  in 
I fact  the  owner  of  25  shares  of 
the  stock,  but  he  delivered  to 
the  plaintiff  an  instrument,  un- 
! der  the  defendants’  seal  and 
signed  by  him  (0.)  as  manag- 
i ing  director  and  by  one  of  the 
I vice-presidents  of  the  defen- 
j dants,  certifying  that  the  plain- 
tiff was  the  owner  of  25  fully 
paid-up  shares  of  the  capital 
stock  of  the  defendants.  This 
certificate  was  in  regular  form, 
but  in  truth  was  never  issued 
by  the  defendants;  it  was  im- 
properly issued  by  0.,  without 
the  defendants’  authority  or 
knowledge,  for  his  own  purposes 
earn!  benefit;  and  no  shares  were 
ever  allotted  to  the  plaintiff.  By 
this  action  the  plaintiff  sought 
to  be  registered  as  owner  of  the 
shares : — Held,  that  the  defen- 
dants were  not  bound  by  the 
settlement  made  of  the  former 
action,  even  if  the  person  who 
negotiated  it  assumed  to  act  on 
behalf  of  the  defendants,  his 
authority  not  being  shewn ; and 
w^ere  not  bound  by  the  certifi- 
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cate ; Magee,  J.A.,  dissenting. 
— Judgment  of  Riddell,  J.,  af- 
firmed.— Per  Moss,  C.J.O. : — 
The  certificate  did  not  confer  a 
title  to  the  shares  mentioned  in 
it;  so  far  as  shewn,  neither  by 
statute  nor  by  by-law  of  the 
defendants  had  a certificate  of 
shares  any  special  force  or  effi- 
cacy. This,  was  not  the  case  of 
a person,  claiming  under  a trans- 
fer from  a supposed  sharehol- 
der, being  given  a certificate  of 
ownership,  upon  the  faith  of 
• which  he  acted  to  his  prejudice. 
— Per  Meredith,  J.A.  : — The 
certificate  was  one  of  ownership 
by  the  plaintiff ; not  by  0.,  or 
any  one  else,  assigned  to  the 
plaintiff ; and  the  plaintiff  gave 
no  consideration  to  the  defen- 
dants for  it;  therefore,  in  his 
hands,  there  was  no  reason  why 
the  defendants  might  not  shew 
the  invalidity  of  it. — Per  Magee, 
J.A. : — In  the  circumstances,  the 
defendants  were  estopped  from 
denying  that  the  plaintiff  was 
entitled  to  be  registered  as  the 
owner  of  the  shares.  Mackenzie 
V.  Monarch  Life  Assurance  Co., 
342. 

2.  Transfer  of  Paid-up  Shares 
— Refusal  of  Directors  to  Allow 
— Dominion  Companies  Act, 

secs.  45,  80 — By-law — Ultra 

Vires.] — The  order  of  a Divis- 
ional Court,  21  O.L.R.  153,  af- 
firming the  order  of  Teetzel, 
J.,  ih.,  requiring  the  company 
(incorporated  under  the  Dom- 
inion Companies  Act)  to  allow 
a transfer  of  paid-up  shares  to 
which  the  directors,  acting  un- 
der a by-law  of  the  company, 
had  refused  to  assent,  was  af- 
firmed on  appeal,  the  by-law 
being  held,  beyond  the  powers 
of  the  company;  Meredith  and 
Magee,  JJ.A.,  dissenting.' — 


Sections  45  and  80  of  the  Act 
considered.  Re  Good  and  Jacob 
Y.  Shantz  Son  (&  Co.  Limited, 
544. 

3.  Winding -lip — Action  by 

Company  in  Liquidation — 

Breach  of  Contract  for  Sale  of 
Goods — N on-delivery  of  Goods 
Contracted  for — Independent 

Monthly  Deliveries  under  Con- 
tract— Payment  not  Made  for 
Goods  Delivered — Right  to  En- 
force Contract  as  to  Part  not 
Delivered — Effect  of  Insolvency 
and  Liquidation  of  P ur  chaser - 
company.] — On  the  14th  June, 
1906,  the  defendants,  in  writing, 
agreed  to  sell  and  deliver  to  the 
plaintiffs,  250  tons  of  pig  iron 
at  $30.25  per  gross  ton,  and  to 
give  to  the  plaintiffs  the  option, 
within  thirty  days  from  the 
date  of  the  agreement,  to  pur- 
chase an  additional  quantity  of 
250  tons,  at  the  same  price.  De- 
livery was  to  be  made  in  equal 
monthly  proportions  between 
the  14th  June  and  the  31st  Dec- 
ember, 1906 ; the  terms  of  pay- 
ment were,  ' ‘ net  thirty  days  : ’ ' 
and  it  was  provided  that  ‘‘each 
month’s  delivery  is  to  be  treated 
as  a separate  contract,  indepen- 
dent of  deliveries  of  other 
months.”  The  plaintiffs,  within 
the  thirty  days,  accepted  the 
option  for  the  additional  250 
tons.  The  plaintiffs  received 
233  tons,  950  pounds,  of  the 
iron,  in  quantities  delivered  from, 
time  to  time  up  to  December, 
1906.  On  the  5th  December, 
1906,  the  plaintiffs  owed  the  de- 
fendants for  the  iron  delivered, 
$3,884.26,  for  whkih  the  defen- 
dants drew  upon  the  plaintiffs 
at  thirty  days.  The  draft  was 
accepted,  but  never  paid.  On 
the  11th  December,  1906,  an 
order  was  made  declaring  that 
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the  plaintiffs,  an  incorporated 
company,  were  insolvent,  and 
directing  a winding-np  : — Held, 
that  the  liquidators,  suing  in 
the  name  of  the  plaintiffs,  were 
not  entitled  to  recover  damages 
for  breach  of  the  agreement  by 
the  refusal  of  the  defendants  to 
deliver  the  remainder  of  the  iron, 
the  amount  due  for  the  portion 
delivered  not  having  been  paid 
by  the  plaintiffs  or  the  liquida- 
tors; Riddell,  J.,  dissenting. — 
Ex  p.  Chalmers  (1873),  L.R.  8 
Ch.  289,  and  Ex  p.  Stapleton 
(1879),  10  Ch.D.  586,  followed. 
— Judgment  of  Britton,  J.,  af- 
firmed.— Per  Boyd,  C.  : — The 
liquidators  had  no  right  to  de- 
mand future  deliveries  without 
paying  for  them  in  cash  and 
also  paying  the  price  of  the  for- 
mer deliveries.  The  clause  as 
to  each  monthly  delivery  being 
treated  as  a separate  contract 
expressed  only  what  would  be 
implied  in  every  contract  con- 
taining within  itself  a power  of 
apportionment  as  to  delivery 
and  payment.  The  contract  re- 
lated to  the  whole  of  the  goods, 
with  provisions  for  severance  as 
to  the  successive  deliveries, 
which  did  not  control  the  con- 
tract as  a whole,  when  the  in- 
solvency of  the  plaintiffs  inter- 
vened, upon  which  a modifica- 
tion of  their  rights  arose.  It 
was  not  equitable  to  leave  the 
defendants  to  resort  to  such 
dividend  as  they  might  get  in 
the  liquidation,  and  allow  the 
liquidators  to  make  profit  out 
of  the  unfulfilled  part  of  the 
beneficial  contract. — Per  Mid- 
dleton, J. : — Upon  the  liquida- 
tion of  the  company  the  con- 
tract was  not  ipso  facto  at  an 
end.  The  liquidators  had  the 
right  to  accept  the  contract  in 
its  entirety  or  to  decline  to  do 
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so ; they  could  not  decline  to 
pay  for  the  goods  already  de- 
livered and  seek  to  compel  the 
defendants  to  deliver  further  in- 
stalments.— Per  Riddell,  J. : — 
Time  was  of  the  essence  of  the 
contract,  though  not  so  ex- 
pressed. The  plaintiffs  were  en- 
titled to  so  much  of  500  tons  as 
they  might  send  specifications 
for,  so  that  shipment  could  be 
made  before  the  31st  December, 
1906,  and  to  no  more.  They  did 
order  28  tons  forward  on  the 
15th  December,  which  would  en- 
able a shipment  to  be  made  be- 
fore the  31st  December,  and 
damages  should  be  awarded  for 
that  breach  of  contract.  The 
facts  and  the  provisions  of  the 
contract  distinguished  the  case 
from  Ex  p.  Chalmers  and  Ex 
p.  Stapleton.  'William  Hamil- 
ton Manufacturing  Co.  v.  Ham- 
ilton Steel  and  Iron  Co.,  270. 

4.  Winding-up  — Dominion 
Winding-up  Act — Petition — Ir- 
regidarity — Affidavit  not  Filed 
before  Service — Con.  Rule  524 
— Sec.  135  of  Act — Order  Made 
upon  Subsequent  Regidar  Peti- 
tion— Application  for  Leave  to 
Appeal — Practice — Discretion — • 
Stay  of  Proceedings  under 
Order — Assignment  for  Benefit 
of  Creditors — Wishes  of  Major- 
ity— Discretion — Sec.  19  of 
Act.] — Two  petitions  for  the 
winding-up  of  a company,  un- 
der the  Dominion  Winding-up 
Act,  were  filed,  each  by  credi- 
tors of  the  company: — Held,hj 
Sutherland,  J.,  that  an  order 
should  not  be  made  upon  the 
petition  first  presented,  because 
the  affidavit  in  support  of  it  was 
not  filed  before  the  service  of  it, 
as  required  by  Con.  Rule  524, 
made  applicable  by  sec.  135  of 
the  Winding-up  Act;  but  that 
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an  order  should  be  made  upon 
the  second  petition. — Held,  by 
Boyd,  C.,  upon  the  application 
of  the  petitioners  in  the  first 
petition  for  leave  to  appeal  from 
the  order  made,  that  it  was  not 
a proper  case  for  appellate  in- 
terference, having  regard  to  the 
limitations  imposed  by  the  stat- 
ute. The  contest  was  siliiply 
as  to  what  creditors  should  is- 
sue the  order,  or  what  solicitors 
should  secure  the  casual  advan- 
tages resulting  from  the  carriage 
of  the  order.  The  Act  does  not 
contemplate  that  such  an  initia- 
tory contest  should  be  tied  up 
by  appeal  in  order  to  settle  a 
point  of  discretionary  practice. 
— Be  Farmers  Bank  of  Canada 
(1910),  22  O.L.R.  556,  re- 

ferred to. — Held,  by  Teetzel, 
J.,  upon  a subsequent  applica- 
tion by  certain  creditors  to  stay 
the  proceedings  under  the  order, 
that  the  liquidation  could  be 
more  expeditiously  and  inex- 
pensively proceeded  with  by  the 
company’s  assignee  under  the 
Ontario  Assignments  and  Pre- 
ferences Act,  than  under  the 
winding-up  order,  and,  as  a 
large  majority  in  number  and 
value  of  the  creditors  wished  to 
have  it  so,  it  was  a proper 
case  for  the  exercise  of  the  dis- 
cretion of  the.  Court  under  sec. 
19  of  the  Winding-up  Act,  and 
the  proceedings  should  be  stayed 
until  further  order.  Be  Beld- 
ing  Lumber  Co.  Limited,  255. 

5.  Winding-up  — Dominion 
Winding-up  Act,  sec.  70 — 
“Clerks  or  other  Persons^ ^ — 
Commercial  Traveller  — Pre- 
ferred Claims  for  Wages  and 
Expenses  — Ejusdem  Generis 
Bide — Assignment  of  Claim — 
Status  of  Assignee — Director — 
Bemuneration — Ontario  Com- 


panies Act,  1907,  sec.  88.] — A 
commercial  traveller  is  of  the 
class  ‘‘clerks  or  other  persons” 
mentioned  in  see.  70  of  the  Dom- 
inion Winding-up  Act,  and  is 
entitled,  under  that  section,  to 
be  collocated  by  special  privil- 
ege over  other  creditors  in  re- 
spect of  a claim  for  salary  and 
expenses  under  his  contract  of 
employment  with  a company,  in 
a proceeding  for  the  winding- 
up  of  the  company  under  the 
Act. — A commercial  traveller 
may  not  be  considered  a clerk, 
but  comes  within  “other  per- 
sons.”— The  application  of  the 
ejusdem  generis  principle  is 
more  sparing  than  formerly. 
Primd  facie  general  words  are 
to  be  taken  in  their  larger  sense, 
unless  in  the  particular  case 
the  true  construction  of  the  in- 
strument requires  the  conclu- 
sion that  they  are  intended  to 
be  used  in  a sense  limited  to 
things  ejusdem  generis  with 
those  which  have  been  specifi- 
cally mentioned  before ; and  this 
rule  is  applicable  to  cases  in 
which  persons  are  the  subject 
of  the  enumeration. — Anderson 
V.  Anderson,  [1895]  1 Q.B.  749, 
followed. — There  was  nothing 
to  shew  that  commercial  travel- 
lers were  “of  a higher  and  dif- 
ferent character”  as  compared 
with  clerks,  so  as  to  prevent  the 
general  words  being  construed 
as  ejusdem  generis  with  the  par- 
ticular.— A director  of  a com- 
pany employed  by  the  company 
as  a commercial  traveller  cannot 
enforce  a claim  for  payment  for 
his  services,  unless  a by-law 
authorising  such  payment  has 
been  passed  and  confirmed  at  a 
general  meeting:  sec.  88  of  the 
Ontario  Companies  Act,  1907. — 
Birney  v.  Toronto  Milk  Co. 
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(1902),  5 O.L.R.  1,  followed.— 
A director  does  not  better  his 
position  by  asserting  that  he  is 
only  a ‘‘dummy”  director. — An 
assignee  of  a claim  for  wages 
stands,  for  the  purposes  of  sec. 
70  of  the  Winding-up  Act,  in 
the  shoes  of  his  assignor. — Lee 
V.  Friedman  (1909),  20  O.L.R. 
49,  followed.  Be  Morlock  and 
Cline  Limited,  Sarvis  and  Can- 
ning’s Claims,  165. 

See  Damages,  2 — Husband 
AND  Wife,  2 — Parties,  2 — 
Promissory  Notes,  1. 

COMPE^TIOlSr. 

See  Deed — Easement — Ven- 
dor AND  Purchaser. 


CONDITION. 

See  Contract,  1 — ^Railway, 
1 — Sale  of  Goods,  2. 


CONSENT. 

See  Judgment — Practice. 


CONSTITUTIONAL  LAW. 

Gold  and  Silver  Marking  Act, 
7 & 8 Edw.  VII.  ch.  30,  sec.  16, 
suh-sec.  (h)  (D.) — Intra  Vires 
— C ontract — Guaranty — Preven- 
tion of  Fraud  — Criminal 
Law.] — Section  16  (5)  of  the 
Gold  and  Silver  Marking  Act, 
7 & 8 Edw.  YII.  ch.  30  (D.), 
providing  that  every  one  is 
guilty  of  an  indictable  offence, 
who,  being  a dealer  within  the 
meaning  of  the  Act,  makes  use 
of  any  written  or  printed  mat- 
ter, or  advertisement,  or  applies 
any  mark  to  any  article  of  any 
kind  referred  to  in  sec.  13  or 
sec.  14  of  the  Act,  or  to  any  part 
of  such  article,  guaranteeing  or 
purporting  to  guarantee  that 
the  gold  or  silver  on  or  in  such 
article  or  such  part  thereof  will 
wear  or  last  for  any  specified 
time,  is  intra  vires  of  the  Dom- 
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inion  Parliament. — Per  Moss, 
C.  J.O. : — Assuming  that  what 
the  enactment  renders  penal  is 
nothing  more  than  a matter  of 
contract  or  representation,  there 
is  power  either  in  the  Parlia- 
ment of  the  Dominion  or  in  the 
Provincial  Legislature  to  de- 
clare such  an  act  an  offence  and 
to  pfovide  punishment  therefor. 
The  right  of  the  Provincial  Leg- 
islatures to  legislate  for  the  bet- 
ter protection  of  the  right  of 
property  by  preventing  fraud 
in  relation  to  contracts  or  deal- 
ings in  a particular  trade  or 
business,  does  not  deprive  the 
Dominion  Parliament  of  its 
powers  in  relation  to  criminal 
law.  In  this  case,  the  field  is 
clear,  and  no  question  of  con- 
flicting legislation  arises.  And, 
although  in  one  way  the  enact- 
ment may  appear  to  interfere 
with  the  right  and  power  to 
contract,  yet  in  another  way  it 
is  the  exercise  of  the  power  to 
prevent  and  punish  the  adop- 
tion of  methods  whereby  the 
public  are  or  may  be  exposed 
to  deception  and  imposition. — 
Per  Meredith,  J.A.  : — Parlia- 
ment has  power  to  prohibit  and 
punish  any  act  as  a crime,  pro- 
vided that  it  does  not  violate 
any  exclusive  powers  of  legisla- 
tion conferred  upon  the  Legis- 
latures of  the  Provinces;  and 
the  Courts  cannot  consider  the' 
nuestion  further  than  to  see 
whether  there  has  been  a vio- 
lation of  such  exclusive  powers. 
There  was  no  such  violation  in 
the  legislation  in  question.  Rex 
V.  Lee,  490. 

See  Weights  and  Measures. 


CONSTITUTIONAL  QUESTIONS 
ACT. 

See  Weights  a.nd  Measures. 
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CONTEMPT  OF  COURT. 

Disobedience  of  Mandatory 
Order — County  Corporation — 
Erection  of  House  of  Refuge — 
Motion  for — Attachment  of 
County  Councillors — Practice — 
Con.  Rules  853-855 — Service  of 
Order  on  Councillors — Neces- 
sity for — Knowledge  of  Terms — 
Obedience  to  Order  after 
Motion  Launched — Remission 
of  Fine  or  Punishment — 
Costs.] — A county  corporation 
having  failed  to  obey  a manda- 
tory order  of  the  Court  requir- 
ing the  corporation  to  erect  a 
House  of  Refuge,  as  directed  by 
the  Ontario  statute  3 Edw.  VII. 
ch.  38,  a motion  was  made,  by 
the  ratepayer  who  had  obtained 
the  mandatory  order,  to  attach 
certain  of  the  county  councillors 
for  contempt.  The  mandatory 
order  had  been  served  on  solici- 
tors who  accepted  service  for 
the  county  corporation  and  the 
individual  councillors,  and  all 
the  respondents  knew  of  the 
terms  of  the  order: — Held,  that 
the  applicant’s  remedy  was  by 
process  of  attachment  or  com- 
mittal, which  was  adequately 
provided  for  by  Con.  Rules  853- 
855 ; and,  as  the  corporation 
could  act  only  by  its  officers, 
and  the  process  could  not  issue 
against  the  corporation  itself, 
it  must  be  awarded  against  the 
individuals  who  were  to  do  the 
act  required. — Demorest  v.  Mid- 
land R.W.  Co.  (1883),  10  P.R. 
82,  followed. — Held,  also,  that 
personal  service  of  the  manda- 
tory order  upon  the  respondents 
was  not  necessary — knowledge 
on  their  part  of  the  terms  of  the 
order  was  sufficient. — United 
Telephone  Co.  v.  Dale  (1884), 
25  Ch.D.  778,  specially  referred 
to. — Semble,  that,  as  the  officers 


of  the  corporation  knew  of  the 
obligation  imposed  upon  it  by 
the  mandatory  order,  and  had, 
by  their  conduct,  actively 
brought  about  the  disobedience 
of  the  corporation,  they  had  so 
obstructed  the  administration  of 
justice  as  to  be  guilty  of  con- 
tempt.— Seaward  v.  Paterson, 
[1897]  1 Ch.  545,  and  Stan- 
comb  V.  Trowbridge  Urban  Dis- 
trict Council,  [1910]  2 Ch.  190, 
specially  referred  to. — ^And,  as 
the  power  of  the  Court  was  in- 
voked to  punish  for  contempt, 
the  applicant  could  proceed 
against  as  many  or  as  few  of  the 
offenders  as  he  chose. — Held, 
also,  that  the  jurisdiction  to 
punish  for  contempt  should  be 
sparingly  exercised,  and  should, 
in  this  case,  be  regarded  as  coer- 
cive and  not  punitive;  and,  the 
due  exercise  of  the  corporate 
function  having  been  assured 
since  the  motion  was  launched, 
no  order  should  be  made  ex- 
cept for  payment  by  the  county 
corporation  of  the  costs  of  the 
application. — Semble,  that,  if 
obedience  had  not  been  yielded, 
a fine  would  have  been  imposed 
rather  than  attachment  or  com- 
mittal. Re  Bolton  and  County 
of  Wentiv'orth,  390. 


CONTINUATION  SCHOOLS. 

See  Public  Schools,  1. 


CONTRACT. 

1.  Document  Executed  upon 
Condition — Extrinsic  Oral  Evi- 
denc e — A dmissibility — Clause  in 
Contract  Dealing  with  Condi- 
tion— Non-fulfillment  of  Condi- 
tion— Return  of  Money  Paid.]  — 
Extrinsic  evidence  is  admissible 
to  shew  that  a writing  purport- 
ing to  be  a binding  agreement 
was  signed  or  agreed  to  condi- 
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tionally,  that  is,  upon  terms  that 
it  should  not  operate  as  a con- 
tract until  the  fulfillment  of  a 
stated  condition  or  the  happen- 
ing of  a given  event ; and  the 
admission  of  such  evidence  does 
not  infringe  the  rule  that  a con- 
temporaneous oral  agreement  is 
not  admissible  to  vary  or  contra- 
dict a written  agreement ; it 
neither  varies  nor  contradicts 
the^  writing,  but  suspends  the 
commencement  of  the  obligation. 
— Pym  V.  Camphell  (1856),  6 
E.  & B.  370,  and  Wallis  v.  Lit- 
tell  (1861),  11  C.B.N.S.  369, 
followed;  and  other  cases  to  the 
like  effect  referred  to. — The 
rule  was  applied  (Meredith, 
C.J.C.P.,  dissenting)  in  a case 
where  the  plaintiff  had  paid 
$480  to  the  defendants  for  the 
purpose  of  acquiring  an  interest, 
as  a member  of  a proposed  syn- 
dicate, in  10,000  acres  of  land 
which  the  defendants  were  en- 
deavouring to  sell,  and  the  trial 
Judge  found  that  it  was  agreed 
between  the  plaintiff  and  a man 
who  acted  in  the  transaction  for 
the  defendants  and  received 
from  the  plaintiff  his  cheque  for 
the  $480,  the  cash  payment  of 
50  cents  an  acre,  that,  if  the 
plaintiff  would  subscribe  for  960 
acres  and  pay  a deposit  thereon 
of  50  cents  an  acre,  and  the 
10,000-acres  sale  should  not  be 
completed,  the  defendants  would 
return  the  cash  payment;  and, 
the  condition  not  having  been 
fulfilled,  the  defendants  were 
adjudged  to  return  the  $480. — 
Henderson  v.  Arthur,  [1907]  1 
K.B.  10,  distinguished. — Judg- 
ment of  Latchford,  J.,  af- 
firmed.— Per  Meredith,  C.J. 
C.P. : — Where  the  writing,  which 
one  of  the  parties  asserts  is  a 
binding  agreement,  and  the 
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other  that  it  never  became  an 
agreement  at  all  because  it  was 
signed  upon  the  understanding 
that  it  was  not  to  operate  as  a 
contract  until  the  fulfillment  of 
a stated  condition  or  the  hap- 
pening of  a given  event,  con- 
tains a provision  which  deals 
with  that  condition  or  event  in 
a way  which  is  inconsistent  with 
the  understanding  relied  on,  ex- 
trinsic evidence  of  that  under- 
standing is  not  admissible  be- 
cause it  contradicts  the  writing; 
and  in  this  case  the  contracting 
parties  had  by  the  writing  pro- 
vided that,  if  at  least  10,000 
acres  were  not  purchased  or  the 
cash  payments  on  at  least  that 
quantity  of  land  were  not  made 
by  a day  named,  at  their  option 
(that  is,  the  defendants’ option) 
the  payments  made  might  be 
returned,  and  the  agreement 
would  then  be  at  an  end. 
Carter  v.  Canadian  Northern 
R.W.  Co.,  140. 

2.  Manufacture  of  Specific 
Article — Undertaking  to  Deliver 
hy  Named  Day — Delay  there- 
after— Per  Diem  Payment  for 
— Penalty  or  Liquidated  Dam- 
ages— Ccmstruction  of  Clause — 
Surrounding  Circumstances — 

Alteration  in  Draft — Solicitor's 
Advice — “Excusing  Term’’ — 

Exclusion  from  Contract.] — By 
a contract  in  writing,  made  on 
the  6th  December,  1909,  the  de- 
fendants agreed,  for  the  sum  of 
$2,700,  to  supply  the  plaintiffs 
with  a boiler,  to  be  delivered  not 
later  than  the  1st  March,  1910, 
failing  which  the  defendants 
agreed  to  pay  the  plaintiffs 
“$25  for  each  and  every  work- 
ing day  after  the  above  date 
as  and  for  liquidated  damages 
and  not  as  a penalty.”  The 
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boiler  was  not  delivered  within 
the  stipulated  period,  and  this  | 
action  was  brought  to  recover  i 
$25  for  each  day’s  default.  The  | 
evidence  shewed  that  the  con- 
tract, as  drafted,  read  ‘Ho  pay! 
a penalty  of  $25  a day,  ’ ’ and ' 
that  it  was  altered  as  above,  | 
and  the  alteration  assented  to, ; 
before  execution,  upon  the  ad- 
vice of  a solicitor,  who  explained  I 
to  the  parties  the  meaning  and  i 
effect  of  the  words : — Held,  that ! 
the  sum  named  was  to  be  deemed 
a pre-assessment  of  the  damages 
in  case  of  a breach,  and  not  a 
penalty. — Review  of  the  auth- 
orities.— Judgment  of  Clute,  J., 
reversed. — At  the  top  of  the 
sheet  of  letter  paper  upon  which 
the  contract  was  written,  the 
name  of  the  defendants,  their 
place  of  business,  and  the  nat- 
ure of  their  business  were  set 
forth  in  large  type.  Beneath,  in 
small  type,  were  the  words: 
“Quotations  subject  to  change 
without  notice;  all  agreements 
contingent  upon  strikes,  acci- 
dents or  delays  of  carriers  or 
other  delays  unavoidable  or  be- 
yond our  control.”  These  words 
were  not  read  over  to  the  plain- 
tiffs, nor  was  their  attention 
called  to  them,  nor  did  they 
know  that  the  words  were  on 
the  paper  when  they  signed  the 
contract: — Held,  the  words 

did  not  form  part  of  the  con- 
tract.— Judgment  of  Clute,  J., 
upon  this  branch  of  the  case,  af- 
firmed. Pelee  Island  Naviga- 
tion Co.  V.  Doty  Engine  Wof'ks 
Co.,  402. 

3.  Sale  of  Goods — Written 
Agreement — Oral  Evidence  of 
Condition  upon  ivliich  Contract 
Entered  into — Admissibility — 
Acknowledgment  that  Writing 


Contained  whole  Agreement — 
Printed  Form — Deceitful  Re- 
presentation as  to  Fair  Value 
of  Goods — Oral  Promise  to  Ac- 
cept Return — Protection  of  Pur- 
chaser.]— In  an  action  for  the 
balance  of  the  price  of  a piano 
sold  by  the  plaintiff  to  the  de- 
fendant, it  was  found  by  the 
trial  Judge  that  the  printed 
contract  of  purchase  and  sale 
was  signed  by  the  defendant  up- 
on an  oral  undertaking  given  by 
the  plaintiff,  that,  if  the  defen- 
dant should  find  that  the  piano 
was  not  worth  the  price  asked, 
$575 — if  he  should  find  it  was 
overcharged  and  not  worth  that 
money — the  plaintiff  would  take 
back  the  piano  and  refund  $10 
which  the  defendant  had  paid 
on  account.  The  defendant 
knew  nothing  about  pianos  or 
their  value,  and  trusted  entirely 
to  the  plaintiff,  who  dealt  in 
them  and  knew  all  about  their 
cost  and  worth.  In  a day  or 
two  after  the  sale,  the  defendant 
discovered  that  the  worth  of  the 
piano  was  about  $400,  and  sent 
it  back  to  the  plaintiff.  At  the 
bottom  of  the  printed  document 
were  these  words  : ‘ ‘ This  con- 
tract contains  the  whole  agree- 
ment between  myself  and” 
(the  plaintiff).  This  form  of 
expression  was  referable  to  the 
fact  that  the  printed  form  was 
intended  for  the  use  of  the 
plaintiff’s  agents;  but  this  con- 
tract was  made  direct  with  the 
plaintiff  himself : — Held,  that 
this  assertion  as  to  the  whole 
being  in  writing  could  not  be 
used  as  an  instrument  of  fraud ; 
the  plaintiff  could  not  iynore 
the  means  by  which  he  obtained 
the  contract  sued  upon,  falsify 
his  own  undertaking,  and,  by 
the  help  of  the  Court,  fasten  an 
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unqualified  engagement  on  the 
defendant. — Held,  also,  that 
parol  evidence  was  admissible  to 
prove  the  existence  of  a colla- 
teral agreement  in  the  nature  of 
a condition  upon  which  the  con- 
tract sued  upon  was  entered  in- 
to by  the  defendant.  Evidence 
may  be  given  of  a prior  or  a 
contemporaneous  oral  agreement 
which  constitutes  a condition 
upon  which  the  performance  of 
the  written  agreement  is  to  de- 
pend. The  oral  evidence  may  be 
such  as  to  affect  the  perform- 
ance of  the  written  agreement, 
by  shewing  that  it  is  not  to  be 
operative  till  the  condition  is 
complied  with. — Henderson  v. 
Arthur,  [1907]  1 K.B.  10.  12, 
and  Lindley  v.  Lacey  (1864),  17 
C.B.N.S.  578,  587,  specially  re- 
ferred to. — Held,  also,  that 
there  was  a deceitful  representa- 
tion as  to  the  fair  and  reason- 
able value  of  the  piano — a mat- 
ter well  known  to  the  seller,  but 
not  to  the  purchaser — and  the 
prudence  of  the  purchaser  laid 
asleep  by  the  promise ; and, 
though  this  was  not  in  writing, 
it  might  be  relied  upon  to  pro- 
tect the  purchaser  when  sued 
for  the  price. — Dohell  v.  Stev- 
ens (1825),  3 B.  & C.  ^2^, Ellis 
V.  Ahell  (1884),  10  A.R.  226, 
256,  257,  and  Ontario  Ladies^ 
College  v.  Kendry  (1905),  10 
O.L.R.  324,  specially  referred 
to. — Wemple  v.  Knopf  (1870), 
15  Minn.  440,  distinguished. — 
Judgment  of  Denton,  Jun.  Co. 
C.J.  of  York,  affirmed.  Long 
V.  Smith,  121. 

See  Company,  3 — Constitu- 
tional Law — Criminal  Law,  2 
— Insurance  — Landlord  and 
Tenant — Mechanics^  Liens — 
Railway,  1,  2 — Sale  of  Goods 
— Vendor  and  Purchaser. 
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CONTRIBUTORY  NEGLI- 
GENCE. 

See  Street  Railways. 

CONVERSION. 

See  Damages,  2. 


CONVICTION. 

See  Criminal  Law — -Liquor 
License  Act — Public  Health 
Act,  1. 

CORPORATION. 

See  Company  — Municipal 
Corporations. 


COSTS. 

Security  for  Costs — Issue 

Directed  to  he  Tried  in  Surro- 
gate Court — Plaintiffs  in  Issue 
Resident  out  of  Province — 
Plaintiffs  not  Coming  into  Court 
Voluntarily  — Jurisdiction  of 
Judge  of  Surrogate  Court — Is- 
sue Directed  upon  Application 
to  High  Court — Appeal — Juris- 
diction of  High  Court  to  Enter- 
tain — Interlocutory  Order — 

Amount  Involved  — Surrogate 
Courts  Act,  sec.  34.] — An  order 
was  made  by  the  Judge  of  a 
Surrogate  Court,  requiring  the 
plaintiffs  in  an  issue  directed 
to  be  tried  in  the  Surrogate 
Court  to  give  security  in  the 
sum  of  $120  for  the  defendants’ 
costs  of  the  trial  of  the  issue : — 
Held,  that  from  this  order  an 
appeal  lay  to  a Divisional  Court 
of  the  High  Court,  under  sub- 
sec. 1 of  sec.  34  of  the  Surro- 
gate Courts  Act,  10  Edw.  VII. 
ch.  31,  notwithstanding  that  the 
amount  of  the  security  required 
was  less  than  $200,  and  notwith- 
standing that  the  order  was  an 
interlocutory  one.  Sub-section  2 
of  sec.  34,  limiting  appeals  to 
eases  in  which  the  value  of  the 
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property  affected  exceeds  $200, 
does  not  apply  to  the  sum  fixed 
in  an  order  for  security  for 
costs;  and  sub-sec.  3,  providing 
that  the  practice  and  procedure 
upon  an  appeal  shall  be  the 
same  as  is  provided  in  the 
County  Courts  Act  in  re- 
gard to  appeals  in  County  Court 
cases,  does  not  restrict  the  wide 
language  of  sub-sec.  1. — The 
order  directing  the  trial  of  an 
issue  was  made  by  a Judge  of 
the  High  Court,  upon  the  ap- 
plication, in  that  Court,  under 
Con.  Rule  944,  of  the  adminis- 
trator of  the  estate  of  a de- 
ceased person ; and  the  issue  was 
directed  to  determine  whether 
the  plaintiffs  were  the  lawful 
widow  and  children  of  the  de- 
ceased:— Held,  that  the  plain- 
tiffs, not  having  come  into  Court 
voluntarily,  but  having  been 
brought  in  at  the  instance  of 
the  administrator,  who  was  one 
of  the  defendants  contesting  the 
status  of  the  plaintiffs,  should 
not  be  required  to  give  security 
for  costs,  although  resident  out 
of  the  Province. — Ward  v.  Ben- 
son (1901),  2 O.L.R.  366,  ap- 
proved and  followed. — Bemhle, 
also,  that,  the  application  upon 
which  the  order  directing  the 
issue  was  made  being  in  the 
High  Court,  and  the  only  mat- 
ter sent  to  the  Surrogate  Court 
to  be  dealt  with  therein  being 
that  issue,  the  Judge  of  that 
Court  had  no  power  to  make  the 
order  for  security.  Fortes  v. 
Fortes,  518. 

See  Contempt  of  Court — 
Gift  — Infant  — Parties,  1 — 
Practice. 


COUNTERCLAIM. 

See  Sale  of  Goods,  1. 


COUNTY  COURT  JUDGE. 

See  Discovery  — Municipal 
Corporations,  3. 


COUNTY  COURTS. 

Removal  of  Action  into  High 
Court — Application  after  Judg- 
ment.]— The  power  to  remove 
an  action  from  a County  Court 
into  the  High  Court,  conferred 
by  sec.  29  of  the  County  Courts 
Act,  10  Edw.  VII.  ch.  30,  is  to 
remove  it  for  the  purpose  of 
trial;  and  the  High  Court  has 
no  power  to  remove  an  action 
after  trial  and  judgment. 
Roche  V.  Allan,  478. 


COVENANT. 

1.  Conveyance  of  Farm  ty 
Father  to  Son — Covenant  ty  Son 
to  Pay  Annuity  to  Daughter — 
Right  of  Daughter  to  Enforce 
after  Death  of  Father — Trust 
for  Benefit  of  Daughter— -Parties 
— ■ Executor  and  Beneficiary 
under  Will  — Dispensing  with 
Further  Representation  of 
Father^  s Estate  — • Charge  on 
Earm.]— T.  D.,  by  his  will  made 
in  1891,  devised  his  farm  to  the 
defendant,  his  son,  subject  to  the 
payment  to  the  plaintiff,  his 
daughter,  of  $1,000  in  yearly  in- 
stalments, and,  by  a codicil  made 
in  1892,  made  the  payment  to 
the  plaintiff  an  annuity  of  $50 
for  her  life,  instead  of  $1,000. 
Some  question  having  arisen  as 
to  the  will  being  open  to  attack 
because  the  defendant  was  one 
of  the  executors  named  in  it,  T. 
D.,  on  the  12th  November,  1897, 
conveyed  the  farm  to  the  defen- 
dant, for  the  expressed  consider- 
ation of  natural  love  and  affec- 
tion. On  the  same  day  an  agree- 
ment under  seal  between  T.  D. 
and  the  defendant  was  executed. 
It  recited  the  conveyance  to  the 
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defendant,  was  expressed  to  be  j 
made  in  consideration  of  the  con- 1 
veyance  and  of  one  dollar,  and 
was  in  form  (as  to  the  payment 
to  be  made  to  the  plain- 
tiff) a covenant  by  the  de- 
fendant with  T.  D.  to  pay 
to  the  plaintiff  $87.50  a year,  so 
long  as  she  should  live,  the  first 
payment  to  be  made  on  the  1st 
day  of  January,  1898.  The  cove- 
nant was  also  for  payment  of 
trifling  sums  to  other  children  of 
T.  D.  The  plaintiff  was  not  a 
party  to  the  agreement,  and  was 
only  named  in  it  as  the  person 
to  whom  the  annuity  was  to  be 
paid,  and  the  fact  that  the  agree- 
ment had  been  entered  into  was 
not  communicated  to  her.  T.  D. 
died  in  April,  1898.  This  action 
was  brought,  after  the  death  of 
T.  D.,  to  recover  the  amount  of 
the  annual  payments  alleged  to 
be  due  under  the  defendant’s 
covenant,  nothing  having  been 
paid  but  $50,  which  the  defen- 
dant said  was  a gift.  The  de- 
fendant alleged  that  the  agree- 
ment was  destroyed  by  T.  D. 
with  the  intention  of  putting  an 
end  to  the  defendant’s  liability 
under  it: — Held,  upon  the  evi- 
dence, affirming  the  finding  of 
Magee,  J.,  the  trial  Judge,  that 
the  agreement  had  not  been  can- 
celled or  put  an  end  to,  but  was 
in  force. — And  held,  in  this  re- 
versing the  judgment  of  Magee, 
J.,  that  the  plaintiff  was  entitled 
to  maintain  the  action. — ^Though 
the  annuity  which  the  defendant 
covenanted  to  pay  to  the  plain- 
tiff was  not  in  terms  agreed  to  be 
paid  out  of  the  farm  con- 
veyed to  him,  any  money  re- 
ceived by  the  executors  of  T.  D. 
in  respect  of  the  annuity  would 
in  their  hands  be  impressed  with 
a trust  for  the  plaintiff ; sub- 
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stantially  the  sole  purpose  of 
the  covenant  was  to  secure  a 
benefit  for  her ; a trust  may  well 
be  created,  although  there  be  an 
absence  of  any  expression  in 
terms  importing  confidence. — As 
the  defendant  was  an  executor 
of  his  father’s  will,  the  father’s 
estate  was  represented,  and  that 
by  the  only  person  beneficially 
interested  under  the  will;  and 
the  presence  before  the  Court  of 
any  further  representative  of  the 
father  should  be  dispensed  with. 
— The  plaintiff  was  entitled  to  a 
judgment  for  payment  of  the  ar- 
rears of  the  annuity,  a declara- 
tion of  her  right  to  the  accruing 
gales  and  to  a charge  therefor 
upon  the  farm,  and  a sale  of  the 
farm  in  default  of  payment. — 
Bireh  v.  Birch  (1897),  an  unre- 
ported decision  of  a Divisional 
Court,  referred  to  inEdmisonY. 
Couch  (1899),  26  A.E.  537,  dis- 
tinguished.— Mulholland  v.  Mer- 
riam  (1872-3),  19^  Cr.  288,  20 
Gr.  152,  Drimmie  v.  Davies, 
[18991  1 I.R.  176,  and  InreFla- 
vell,  Murray  v.  Flavell  (1883), 
25  Ch.  D.  89,  32  W.R.  102,  fol- 
lowed.— Review  of  the  authori- 
ties. Dawson  v.  Dawson,  1. 

2.  Restraint  of  Trade — Master 
and  Servant — -Restriction  Fx- 
tending  to  Whole  of  Canada — 
Unreasonableness  — Refusal  to 
Enforce  — Injunction  — Limi- 
tation to  Place  where  Business 
Carried  onf] — ‘The  plaintiffs  car- 
ried on  a manufacturing  busi- 
ness and  also  a laundry  busi- 
ness. Their  factory  and  laundry 
were  both  in  the  city  of  T.  The 
defendant  was  employed  by 
them  in  the  laundry  business, 
and,  after  he  had  been  working 
for  them  for  a few  months,  en- 
tered into  an  agreement  with 
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them/  under  seal,  whereby  he 
covenanted,  among  other  things, 
in  consideration  of  his  employ- 
ment and  stipulated  remunera- 
tion, that  he  would  not  during 
the  term  of  his  employment,  and 
during  the  period  of  three  years 
after  he  should  cease  to  he  em- 
ployed by  them,  be  interested  or 
employed  in  any  business  of  a 
similar  kind  to  that  carried  on 
by  them,  within  the  limits  of  the 
Dominion  of  Canada.  Six  years 
after  the  execution  of  the  agree- 
ment, the  defendant  voluntarily 
retired  from  the  plaintiffs’  em- 
ploy, and  began  and  was  carry- 
ing on  a laundry  business  in  the 
city  of  T.,  when  the  plaintiffs  be- 
gan this  action  to  restrain  him, 
alleging  a breach  of  the  agree- 
ment: — Held,  that  the  prohibi- 
tion was  too  wide  as  to  territory, 
not  being  reasonably  necessary 
for  the  plaintiffs’  protection  in 
their  business,  and  should  not  be 
enforced.  — Restraints  which 
may  fairly  be  regarded  as  en- 
tirely reasonable  when  imposed 
in  connection  with  the  sale  of  a 
business  or  goodwill,  or  with  the 
transfer  of  patent  rights  or  of  a 
trade  secret,  or  with  the  disso- 
lution of  a partnership,  should 
not  be  accepted  in  all  cases  as 
necessarily  or  even  approxi- 
mately applicable  to  restraints 
imposed  upon  employees  to 
whom  the  only  consideration  for 
their  covenant  is  employment 
and  receipt  of  wages  or  remuner- 
ation for  a more  or  less  certain 
number  of  years.  — Nordenfelt 
V.  Maxim  Nordenfelt  Guns  and 
Ammunition  Co.,  [1894]  A.C. 
535,  distinguished. — Horner  v. 
Graves  (1831),  7 Bing.  735,  fol- 
lowed.— Judgment  of  a Divi- 
sional Court,  22  O.L.R.  539,  re- 
versed.— It  was  argued  for  the 


plaintiffs  that  the  injunction 
awarded  by  the  judgment  ap- 
pealed from  was  limited  to 
carrying  on  or  being  concerned 
in  a laundry  business  in  the  city 
of  T.,  and  that,  such  a restraint 
being  reasonable,  the  Court 
should  uphold  the  agreement  to 
that  extent : — Held,  that  the 
Court  cannot  carve  out  of  the 
unreasonable  distance  a distance 
which  would  be  reasonable ; to 
do  so  would,  in  effect,  be  making 
a new  covenant.  — Baker  v. 
Hedgecock  (1888),  39  Ch.  D. 
520,  followed.  Allen  Manufac- 
turing Co.  V.  Murphy,  467. 


CRIMINAL  LAW. 

1.  Attempt  to  Commit  Inde- 
cent Assault  — Evidence  — 
Judge’s  Charge — Misdirection.] 
— Where  a jury,  upon  the  trial 
of  the  prisoner  for  an  indecent 
assault,  did  not  find  him  guilty 
thereof — and  the  evidence  did 
not  justify  such  a finding — but 
did  find  him  guilty  of  an  at- 
tempt to  commit  an  indecent  as- 
sault, the  trial  Judge  having 
charged  that,  if  they  could  not 
find  the  prisoner  guilty  of  com- 
mitting an  indecent  assault,  they 
might,  if  they  believed  the  evi- 
dence for  the  Crown,  find  him 
guilty  of  an  attempt  to  commit 
that  offence  : — Held,  Maclaren, 
J.A.,  dissenting,  that  the  direc- 
tion was  erroneous,  and  the  pri- 
soner should  be  discharged. — Per 
Moss,  C.  J.O. : — If  the  jury  be- 
lieved the  evidence,  there  had 
been  accomplishment  of  an  in- 
decent assault,  even  though  it 
had  been  the  design  of  the  ac- 
cused to  go  further.  Nothing 
further  happened,  and  there  was 
nothing  to  go  to  the  jury  upon 
the  question  of  attempt,  if  they 
found  against  the  principal 
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charge. — Semble,  per  Meredith, 
J.A.,  that  there  can  be  no  such 
offence  as  an  attempt  to  commit 
an  assault.  Bex  v.  Menary,  323. 

2.  Indictment  for  Common 
Nuisance  — Several  Counts  — 
Trial — Failure  of  Jury  to  Agree 
except  as  to  one  Count — New 
Trial — Postponement — Grounds 
for — Question  of  Law  Reserved 
for  Court  of  Appeal — Motion  to 
Quash  Indictment — Demurrer — 
Jurisdiction — Powers  of  Ontario 
Railway  and  Municipal  Board — 
Street  Railway — Danger  to  Life, 
Safety,  and  Health — Danger  to 
Property  and  Comfort  — Fen- 
ders, Guards,  and  Appliances — 
Overcrowding  Cars — Duty  to 
Passengers  — Physical  Force  — 
Common  Carriers  — Contract 
with  City  Corporation  — Crim- 
inal Code,  secs.  221,  222,  223, 
247,  284 — Convenience  of  Pub- 
lic.]— The  defendants  were  in- 
dicted for  a common  nuisance, 
and  were  tried  upon  the  indict- 
ment, which  contained  six  counts. 
The  jury  found  a verdict  of 
“guilty”  on  one  of  the  counts, 
which  charged  overcrowding  of 
the  defendants’  cars  to  such  an 
extent  as  to  endanger  the  pro- 
perty and  comfort  of  the  public ; 
the  jury  failed  to  agree  upon  a 
verdict  in  regard  to  the  other 
counts.  The  trial  Judge  took 
the  verdict  of  “guilty”  on  the 
one  count,  and  discharged  the 
jury.  Considering  the  various 
counts  each  as  a separate  indict- 
ment, under  sec.  857  (1)  of  the 
Criminal  Code,  the  Judge  or- 
dered the  remaining  counts  to  be 
tried  upon  an  early  day,  under 
the  powers  conferred  by  secs. 
858  and  960  of  the  Code.  The 
defendants  then  applied  to  the 
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Judge  for  a postponement  of  the 
trial : — Held,  that  the  trial 
should  not  be  delayed  upon  the 
grounds  alleged,  viz.,  that  it 
would  be  impossible  to  obtain 
the  necessary  witnesses,  and  that 
the  defendants  would  be  put  to 
inconvenience  by  an  early  trial; 
there  was  nothing  to  shew  that 
the  witnesses  would  be  more 
readily  available  or  the  defen- 
dants less  inconvenienced  at 
another  time ; and  criminal  law 
should  be  administered  as  ex- 
peditiously as  civil  law — if  not 
more  so. — Held,  however,  that  a 
case  should  be  stated  for  the 
Court  of  Appeal  upon  questions 
of  law  raised  by  the  defendants, 
and  the  trial  adjourned,  upon 
the  defendant  giving  certain 
undertakings. — ^Upon  motion  to 
quash  the  indictment  and  upon 
demurrer  to  the  indictment,  and 
upon  the  defendants’  plea  of 
“not  guilty,”  certain  questions 
of  law  were  determined  by  the 
trial  J udge  : — By  the  first  count, 
the  defendants  y^ere  charged 
with  a common  nuisance  com- 
mitted by  operating  cars  with- 
out proper  and  sufficient  fen- 
ders, guards,  and  appliances.  It 
was  contended  that  the  High 
.Court  sitting  for  the  trial  of 
criminal  cases  had  no  jurisdic- 
tion to  try  this  question,  because 
the  Ontario  Legislature  had,  by 
6 Edw.  VII.  ch.  31,  vested  the 
Ontario  Railway  and  Municipal 
Board  with  exclusive  jurisdic- 
tion in  the  premises: — Held, 
that  the  whole  objection  was  un- 
sound in  essence.  While  the  con- 
stitution of  Provincial  Courts, 
including  those  of  criminal  jur- 
isdiction, is  within  the  power  of 
the  Province  (B.N.A.  Act,  sec. 
92  (14)),  and  the  Legislature 
might  have  formed  a new  Court 
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for  the  trial  of  nuisances,  and 
might  have  excluded  the  juris- 
diction of  the  High  Court,  it  had 
not  done  so  or  purported  to  do 
so.  The  Ontario  Railway  and 
Municipal  Board  is  not  a Crim- 
inal Court — it  does  not  adminis- 
ter the  criminal  law  of  Canada 
and  follow  the  procedure  laid 
down  by  the  Dominion  Parlia- 
ment under  the  B.N.A.  Act,  sec. 
91(27) . — The  first  count  set  out : 
(a)  that  the  defendants  are  op- 
erating cars;  (b)  that,  in  the 
absence  of  reasonable  precaution 
and  care,  these  might  endanger 
human  life;  (c)  that  they  omit 
to  use  proper  fenders,  etc.,  to 
avoid  danger  to  human  life ; and 
(d)  that  they  thereby  endanger 
the  lives,  etc.,  of  the  public: — 
Held,  that  these  allegations  dis- 
closed a case  of  common  nuis- 
ance under  sec.  221  of  the  Crim- 
inal Code.  A legal  duty  is  im- 
posed by  sec.  247 : its  omission, 
endangering  the  lives,  etc.,  of 
the  public,  is  a common  nuis- 
ance. — • The  King  v.  Toronto 
R.W.  Co.  (1905),  10  O.L.R.  26, 
10  Can.  Crim.  Cas.  106,  followed. 
— ^The  second  count  was  a mere 
repetition  in  substance  of  the 
first  count.  — The  third  count 
charged  that  the  defendants,  in 
the  manner  set  out  in  the  first 
count,  did  unlawfully  and  negli- 
gently omit  to  supply  the  cars 
with  proper  fenders,  etc.,  caus- 
ing thereby  grievous  bodily  in- 
jury to  one  G.,  against  the  form 
of  the  statute,  etc. : — Held,  that 
this  was  a charge  under  sec.  284 
of  the  Criminal  Code  (which  was 
applicable  to  these  defendants) 
and  was  sufficiently  set  out. — 
Union  Colliery  Co.  v.  The  Queen 
(1900),  31  S.C’.R.  81,  4 Can. 
Crim.  Cas.  400,  followed. — The 
fourth  count  was  the  first  count 


in  another  shape ; it  was  directed 
to  the  practice  of  backing  or 
‘‘Y”-ing  cars;  and  the  same 
considerations  applied  to  it. — 
The  sixth  count  alleged  that  the 
defendants  were  under  a legal 
duty  to  carry  the  subjects  of 
the  King,  received  by  them  as 
passengers  on  their  cars,  in  such 
a manner  as  to  avoid  endanger- 
ing the  lives,  safety,  and  health 
of  such  passengers,  and  that 
they,  without  lawful  excuse,  un- 
lawfully neglected  and  unlaw- 
fully omitted  to  take  reasonable 
precautions  to  avoid  endanger- 
ing the  lives,  safety,  and  health 
of  such  passengers  by  neglecting 
and  omitting  to  take  any  rea- 
sonable precautions  or  care  to 
prevent  undue,  dangerous,  and 
illegal  overcrowding  of  passen- 
gers in  such  cars,  in  consequence 
whereof  the  lives,  safety,  and 
health  of  the  public  and  of  sub- 
jects of  the  King,  passengers  on 
the  said  cars,  were  endangered, 
and  the  defendants  did  thereby 
commit  an  indictable  offence, 
contrary  to  the  provisions  of 
the  Criminal  Code  and  against 
the  peace,  etc.  Count  6A  was  to 
the  same  effect,  except  that  it 
was  “the  property  and  comfort 
of  the  public”  which  was  said 
to  be  endangered: — Held,  that 
these  charges  came  under  secs. 
221  and  222  of  the  Code,  and 
disclosed  a ease  of  common  nui- 
sance.— Held,  also,  that  know- 
ingly to  permit  the  overcrowd- 
ing of  a carriage,  in  which  a 
passenger  has  rightfully  taken  a 
seat  to  be  carried,  is  an  act  of 
negligence  of  which  the  passen- 
ger may  complain,  and  is,  there- 
fore, an  omission  to  discharge  a 
legal  duty  to  such  passenger, 
and  satisfies  the  first  requisite  of 
a common  nuisance  under  sec. 
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221  of  the  Code. — Metropolitan 
B.W.  Co.  V.  Jackson  (1877),  3 
App.  Cas.  193,  followed. — Held, 
also  that  the  defendants  were 
more  than  contractors ; they 
were  carriers  of  passengers ; and 
in  that  capacity  owed  duties  to 
the  public  wholly  apart  from 
anything  contained  in  their  con- 
tract with  the  city  corporation. 
Once  the  defendants  assumed 
this  character,  they  assumed  at 
the  same  time  duties  to  their 
passengers,  as  well  as  those  to 
the  city  corporation  contractu- 
ally, and  such  of  the  public  gen- 
erally as  desired  to  become  pas- 
sengers. And  an  order  made  by 
the  Ontario  Railway  and  Muni- 
cipal Board,  requiring  the  de- 
fendants to  provide  more  cars  as 
a remedy  for  overcrowding,  had 
no  elfect  in  the  inquiry  whether 
the  defendants  were  fulfilling 
their  common  law  duties  to  the 
public  who  were  accepted  as  pas- 
senger on  the  cars  actually  oper- 
ated.— Held,  also,  that  it  was  the 
right  and  duty  of  the  defendants 
to  use  physical  force  to  prevent 
their  cars  being  overcrowded  in 
such  a way  as  to  endanger  the  j 
health,  etc.,  of  the  passengers! 
properly  within  and  accepted  as 
passengers.  By  statute  the  de- 
fendants have  the  same  or  as 
high  powers  as  to  making  rules 
and  regulations  as  the  English 
railway  companies : Ontario 
Railway  Act,  6 Edw.  VII.  ch. 
30,  sec.  158  (/),  {h),  (i).  But, 
irrespective  of  and  unaffected  by 
any  statutory  provision,  it  is  not 
only  the  right,  but  the  duty,  of 
all  carriers  of  passengers  to 
make  and  enforce  reasonable  j 
rules  and  regulations  for  the 
safety  and  comfort  of  their  pas- 
sengers. The  defendants  were 
consequently  bound  to  prevent 
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overcrowding. — Held,  also,  that, 
under  the  agreement  between  the 
defendants  and  the  city  corpora- 
tion, cl.  33  (p.  911  of  the  On- 
tario statutes  of  1892),  it  is  the 
payment  of  a fare  which  en- 
titles a passenger  to  be  carried. 
This  agreement,  while  it  is  con- 
firmed by  the  Legislature,  is  not 
thereby  made  a statute,  but  re- 
mains a private  contract,  and 
has  only  the  force  of  such.  The 
statute  itself,  sec.  17,  provides 
that  the  fare  of  every  passenger 
shall  be  due  and  payable  on  en- 
tering the  car.  Nothing  compels 
the  defendants  to  accept  the  fare 
of  an  intending  passenger  when 
the  car  is  already  full;  and  the 
defendants  may  protect  their 
cars  from  the  intrusion  of  super- 
numerary passengers.  — Held, 
also,  that  the  city  corporation  is 
not  a partner  of  the  defendants, 
although  by  cl.  16  of  the  con- 
tract the  defendants  are  to  pay 
to  the  corporation  a percentage 
of  the  gross  receipts  from  pas- 
senger fares  and  all  other 
sources  of  revenue ; and  although 
cl.  17  gives  a further  conditional 
j percentage.  What  is  to  be  re- 
I ceived  by  the  corporation  is  a 
share  of  the  profits  by  way  of 
payment  for  what  the  defend- 
ants received  from  the  corpora- 
tion. And,  even  had  the  corpor- 
ation been  a partner,  the  partner 
had  no  right  to  call  upon  his 
partner  to  commit  a crime  or  a 
tort. — It  was  contended  that  the 
defendants  were  justified  in  per- 
mitting the  overcrowding,  if  it 
would  be  a less  inconvenience  to 
the  public  than  the  failure  or  re- 
! fusal  to  carry  persons  offering 
themselves  as  passengers,  having 
regard  to  the  limited  number  of 
cars  operated  by  the  defendants, 
who  asserted  that  they  could  not 
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safely  operate  more : — Held, 
that  the  public  to  whom  the  de- 
fendants owed  a duty  to  prevent 
overcrowding  were  the  persons 
lawfully  within,  accepted  as  pas- 
sengers. The  only  public  who, 
according  to  the  defendants’ 
contention,  could  be  benefited, 
were  those  without,  who  desired 
to  get  into,  or  those  who  forced 
themselves  into,  the  cars  already 
full.  The  persons  inconveni- 
enced were  not  the  same  as  those 
advantaged ; and  the  proposition 
that  an  infringement  of  the 
rights  in  one  respect  of  the  pub- 
lic cannot  be  a common  nuisance, 
if,  taking  all  the  circumstances 
into  consideration,  the  balance 
of  convenience  is  with  the  course 
pursued  by  the  defendant,  if 
maintainable  at  all,  was  not  ap- 
plicable.— Review  of  the  authori- 
ties.— Bex  V.  Bussell  (1827),  6 
B.  & C.  566,  commented  on. — 
Held,  also,  that,  although  one 
convicted  under  count  6A  is  not 
‘'deemed  to  have  committed  a 
criminal  offence”  (sec.  223  of 
the  Code),  he  is,  nevertheless 
convicted  on  an  indictment  un- 
der sec.  223,  and  such  an  indict- 
ment is  properly  triable  in  a 
Criminal  Court.  — • Held,  also, 
that  the  omission  to  discharge  a 
legal  duty,  to  found  a charge  of 
common  nuisance  under  sec.  221, 
need  not  be  the  omission  of  a 
legal  duty  imposed  by  sec.  247 
— it  is  any  legal  duty,  however 
imposed. — Semble,  that,  while  in 
the  Ontario  Railway  Act  the  jur- 
isdiction of  the  Ontario  Railway 
and  Municipal  Board  does  not 
extend  to  the  cars  called  “trail- 
ers,” sec.  19(1)  (d)  of  6 Edw. 
VII.  ch.  31  may  give  the  Board 
jurisdiction  over  “trailers”  as 
well  as  motor-cars ; and  held, 
that  it  was  open  to  the  jury  to 


find  that  the  defendants,  in  not 
applying  any  safety  device  to 
their  trailers,  were  guilty  of  an 
omission  to  take  reasonable  care 
and  precaution. — Held,  also,  that 
it  is  not  an  order  of  the  Board 
alone  which  imposes  legal  duties ; 
and,  while  it  may  be  that  in 
many  cases  the  orders  of  the 
Board  will  define  and  create 
legal  duties  the  omission  to 
order  a particular  device  cannot 
take  away  the  legal  duties  which 
exist.  Bex  v.  Toronto  B.W.  Co., 
186. 

See  Constitutional  Law — 
Liquor  License  Act  — • Public 
Health  Act,  1. 


DAMAGES. 

1.  Death  of  Workman — Ac- 
tion hy  Widow  under  Fatal  Ac- 
cidents Act  — Assessment  hy 
Jury — Actual  Pecuniary  Loss — 
Application  of  sec.  7 of  the 
Workmen's  Compensation  for 
Injuries  Act — Proceeds  of  Acci- 
dent Insurance  Policy — Bight  of 
Jury  to  Consider — Negligence 
— Findings  of  J ury — Evidence 
— Appeal.] — The  plaintiff  sued, 
as  administratrix  of  the  estate 
of  her  deceased  husband,  to  re- 
cover damages  for  his  death,  al- 
leged to  have  been  caused,  while 
he  was  a workman  in  the  de- 
fendants’ employment,  by  their 
negligence.  At  the  trial  the  jury 
found  negligence  of  the  defend- 
ants and  absence  of  contribu- 
tory negligence  on  the  part  of 
the  plaintiff ; they  assessed  the 
damages  at  $1,200.  The  trial 
Judge,  on  questioning  the  jury, 
found  that  they  had  estimated 
the  damages,  under  the  Work- 
men’s Compensation  for  Injur- 
ies Act,  ax  $2,200,  and  had  de- 
ducted $1,000  which  the  plain- 
tiff had  received  from  the  pro- 
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ceeds  of  an  accident  insurance 
policy  upon  the  life  of  her 
husband;  and  he  directed  judg- 
ment to  be  entered  for  the  plain- 
tiff for  $2,200 : — Held,  that  the 
action  rested  for  its  basis  upon 
the  Fatal  Accidents  Act,  R.S.O. 
1897,  ch.  166  (now  1 Geo.  V. 
ch.  33),  and  upon  it  alone,  al- 
though the  amount  recoverable 
was  necessarily  limited  by  the 
provisions  of  the  Workmen’s 
Compensation  for  Injuries  Act. 
— Under  the  Fatal  Accidents 
Act,  the  only  recovery  possible 
is  in  respect  of  proved  pecuniary 
loss;  and  it  is  the  exclusive  pro- 
vince of  the  jury,  upon  the 
evidence  and  under  proper  in- 
structions by  the  Judge,  to  fix 
the  amount  of  such  loss,  limited 
in  such  a case  as  this  by  the 
maximum  amount  recoverable 
under  the  first  part  of  sec.  7 
of  the  Workmen’s  Compensation 
for  Injuries  Act,  but  unaffected 
by  the  latter  part  of  that  sec- 
tion, which  has  no  application 
in  a case  where  the  plaintiff’s 
actual  pecuniary  loss  is  to  be 
ascertained.  The  jury  should 
be  told  that  it  is  their  duty  to 
take  into  account  such  items  as 
the  insurance  money  in  ques- 
tion, but  there  is  no  cast-iron 
rule  which  compels  them  to  de- 
duct the  whole  amount.  They 
are  to  consider  all  the  circum- 
stances, that  included,  and  to 
return  such  a verdict  as  the 
whole  evidence  warrants.  — 
Semhle,  that  there  is  no  distinc- 
tion in  this  regard  between 
moneys  received  under  a life  in- 
surance policy  and  moneys  re- 
ceived under  an  accident  in- 
surance policy. — Grand  Trunk 
B.W.  Co.  V.  Jennings  (1888),  13 
App.  Cas.  800,  followed.  Hicks 
V.  Newport,  etc.,  R.W.  Co. 
(1857),  4 B.  & S.  403  (n.),  re- 


[VOL. 

marked  upon. — Held,  also,  that 
the  findings  of  the  jury  were 
based  upon  reasonably  sufficient 
evidence,  and  should  not  be  dis- 
turbed.— Judgment  of  Clute, 
J.,  22  O.L.R.  69,  varied  by  di- 
recting a new  assessment  of 
damages,  if  the  defendants  de- 
sired it.  Dawson  v.  Niagara  St. 
Catharines  and  Toronto  R.W. 
Co.,  670. 

2.  Sale  and  Conversion  of 
Shares — Measure  of  Damages 
— Evidence  as  to  Value — Price 
Realised  hy  the  Defendant — 
Prices  Realised  hy  Others — 
Estimate  hy  Court  of  Reason- 
able Amount — Appeal.] — By  the 
judgment  in  the  action  it  was 
declared  that  the  contract  which 
the  defendant  made  with  the 
plaintiff  for  the  sale  to  him  of 
20,000  shares  in  the  capital  stock 
of  a mining  company  was  a 
valid  and  subsisting  contract, 
and  it  was  referred  to  an  Official 
Referee  to  assess  the  damages 
which  the  plaintiff  had  sustained 
by  reason  of  the  defendant’s 
breach  of  the  contract.  The 
Referee  found  that  at  the  date 
of  the  breach  the  shares  were  of 
the  value  of  40  cents  per  share, 
and  he  assessed  the  damages  at 
$8,000.  Upon  appeal  to  a Judge 
of  the  High  Court  it  was  held 
that  the  shares  were  of  the  value 
of  26  cents  per  share,  and  the 
amount  was  reduced  to  $5,200; 
but,  upon  a further  appeal  to  a 
Divisional  Court,  the  amount 
was  increased  to  $6,700: — Held, 
upon  appeal  to  the  Court  of 
Appeal  (Meredith,  J.A.,  dis- 
senting), that  it  could  not  be 
said,  upon  the  evidence,  that  the 
market  value  of  the  shares  was 
fixed  at  26  cents  per  share,  the 
price  at  which  they  had  been 
sold  by  the  defendant,  or  at  40 
cents  per  share ; and,  the  matter 
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being  at  large  upon  the  evi- 
dence, the  disposition  of  the 
damages  by  the  Divisional  Court 
could  not  be  said  not  to  be  war- 
ranted by  the  evidence;  it  seem- 
ed fair  and  reasonable,  and  was 
certainly  not  so  unfair  or  un- 
reasonable as  to  justify  an  inter- 
ference with  it. — Decision  of  a 
Divisional  Court,  21  O.L.R.  614, 
affirmed. — Per  Meredith,  J.A., 
that  the  damages  were  properly 
assessed  at  $5,200:  first,  because 
there  was  no  evidence  upon 
which  they  could  be  justly  as- 
sessed at  more  than  26  cents  a 
share;  and,  second,  because  the 
plaintiff  should  be  bound  by  the 
price  obtained  at  the  sale  to 
which  (upon  the  true  view  of 
the  facts)  he  gave  his  consent. 
Goodall  V.  Clarke,  57. 

See  Landlord  and  Tenant,  3 
— Malicious  Arrest  — ^Mechan- 
ics^ Liens — ^Sale  op  Goods,  1. 


DEATH. 

See  Damages  — Gift  — Rail- 
way, 3. 


DECEIT. 

See  Contract,  3. 

DECLARATORY  JUDGMENT. 

See  Husband  and  Wife,  1 — 
Will,  1. 

DEDICATION. 

See  Highway. 


DEED. 

Construction  — ^‘Rights  and 
Privileges  as  to  Party  WalV^ — 
Right  to  Build  into — Extension 
— Compensation — Rights  of  Or- 
iginal Parties — Rights  of  As- 
signs— Trespass  — Easement  — 
Restriction.] — ^C.  was  the  owner 
of  lot  27  upon  the  east  side  of 
a town  street,  and  M.  was  the  ’ 


owner  of  lot  28,  to  the  south 
of  lot  27,  which  had  been  con- 
veyed to  C.  by  M.  Upon  the 
south  part  of  the  land  conveyed 
to  C.,  M.  built  a wall,  fourteen 
inches  thick,  running  eighty 
feet  east  from  the  margin  of  the 
street.  The  mistake  was  not 
discovered  until  later.  This 
wall  was  used  by  C.  and  M.  as 
a party  wall.  In  1871,  C.  built 
a continuation  of  the  wall  east- 
ward, for  twenty  feet,  and  used 
it  as  the  south  wall  of  his  build- 
ing. M.  did  not  use  the  twenty- 
feet  wall.  There  were  a dis- 
tance of  twelve  feet  to  the  east 
end  of  the  lots  still  unoccupied. 
The  mistake  was  discovered  that 
C.  had  four  feet  too  much,  and 
a conveyance  was  made  by  C.  to 
M.  of  four  feet  of  C.’s  land,  ac- 
curately describing  by  metes 
and  bounds  the  south  four  feet 
of  C.’s  land,  so  that  the  north 
boundary  of  the  land  conveyed 
ran  along  the  north  side  of  the 
wall,  the  grantor,  C.,  ‘‘reserving 
nevertheless  the  right  to  build 
into  the  wall  now  erected  by” 
M.  “to  the  depth  of  eighty  feet 
from  Main  street;  and  should” 
M.  ‘ ‘ desire  to  build  into  the  wall 
now  erected  by”  C.  “to  the  ex- 
tent of  twenty  feet  in  rear  of 
the  before-mentioned  eighty  feet 
of  wall,”  M.  “may  have  the 
privilege  of  so  doing,  by  paying 
one-half  of  the  value  of  said 
twenty  feet  of  wall  as  it  then 
exists,  and,  should  either  of  the 
parties  wish  to  carry  said  wall 
any  higher  than  it  is  at  present, 
he  may  have  the  privilege  of 
doing  so  at  his  own  expense,  but 
the  wall  to  be  continued  the 
same  thickness  as  it  now  exists; 
and,  .should  either  of  the  parties 
wish  to  extend  said  wall  to 
Cedar  street” — ^that  is,  to  the 
east  end  of  the  lots — “they  may 
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have  the  privilege  of  doing  so, 
either  separately  or  jointly  as 
may  be  agreed  upon  at  the 
time.”  This  conveyance  was 
registered  as  No.  267.  M.  did 
not  build  on  or  use  the  twenty 
feet.  C.  died;  and  his  execu- 
tors, in  1893,  conveyed  lot  27 
to  the  plaintiff,  “together  with 
the  rights  and  privileges  as  to 
party  wall”  contained  in  the 
deed  No.  267.  In  1904,  M.  con- 
veyed lot  28  to  the  defendant, 
who  claimed  the  right  to  use 
and  did  use  the  twenty  feet  as 
a party  wall,  but  refused  to  pay 
for  the  privilege.  The  defend- 
ant also  built  a frame  house  on 
the  twelve  feet  reaching  to 
Cedar  street: — Held,  Boyd,  C., 
dissenting,  that  an  action  for 
damages  for  trespass  in  respect 
of  the  twenty  feet  and  for  a 
mandatory  injunction  to  remove 
the  frame  building,  was  proper- 
ly dismissed;  the  parties  con- 
senting to  a declaration  that  the 
defendant  was  the  owner  of  the 
north  fourteen  inches  east  of 
the  existing  wall  and  that 
either  party  should  have  the 
right  to  extend  the  wall  to  Cedar 
street. — Judgment  of  the  Coun- 
ty Court  of  the  County  of  York 
varied. — Per  Riddell,  J.  : — Of 
the  three  provisions  in  deed  No. 
267,  the  first  was  an  express 
reservation  to  build  into  the 
eighty-foot  wall,  so  that  the  lot 
to  the  south  became  subject  to 
an  easement  in  favour  of  the 
property  to  which  the  use  of  the 
wall  was  at  the  time  of  the  con- 
veyance appurtenant;  and  this 
easement  was  ‘ ‘ a right  and 
privilege  as  to  party  wall,”  and 
passed  by  the  deed  of  1893,  even 
if  it  did  not  pass  under  the 
general  words.  The  third  pro- 
vision meant  that,  in  ease  either 
M.  or  C.  wished  to  extend  the 


[VOL. 

twenty-foot  wall  further  east 
over  the  twelve  feet  to  Cedar 
street,  he  might  do  so  at  his  own 
expense ; and  this  reserved  in 
C.  the  right  to  an  easement, 
which  he  might  exercise  at  some 
future  time,  and  which  might 
fairly  be  considered  a right  or 
privilege  “as  to  party  wall,” 
which  passed  by  the  deed  of 
1893.  What  was  conferred  by 
the  second  provision  was  not  a 
right  or  privilege  “as  to  party 
wall” — it  was  no  more  than  a 
contract  right  to  receive  money, 
and  did  not  pass  by  the  convey- 
ance to  the  plaintiff ; and,  more- 
over, it  was  the  grantor  who 
was  to  receive  the  money,  and 
from  the  grantee,  not  the  as- 
signee of  the  grantor  from  the 
assignee  of  the  grantee.  If  the 
land  did  pass  to  M.  by  the  deed 
No.  276  (and,  semhle,  it  did 
not),  the  contract  as  to  the 
eighty  feet  was  purely  personal, 
and,  when  the  parties  disposed 
of  the  land,  all  obligation  to  pay 
ceased. — Per  Middleton,  J.  : — 
When  C.  conveyed  to  M.  the 
land  upon  which  the  twenty 
feet  of  wall  stood,  that  was  re- 
garded as  useless  to  M.,  and  it 
was  thought  unfair  that  M. 
should  then  pay  any  part  of  the 
cost  of  its  construction,  and  the 
parties  intended  the  whole  wall 
to  become  a party  wall  as  soon 
as  M.  should  desire  to  use  the 
twenty  feet,  and  that  he  should 
then  pay  the  balance  of  the  pur- 
chase-price. The  right  to  receive 
this  price  would  not  run  with 
C.’s  land,  but  was  a right  per- 
sonal to  himself,  and  did  not 
pass  to  the  plaintiff  as  a right  or 
privilege  “as  to  party  wall.” 
The  rights  and  privileges  con- 
veyed were  to  use  the  existing 
walls  as  party  walls  and 
to  construct  an  extended  party 
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wall. — Per  Boyd,  C.  : — Irrespec- 
tive of  the  ownership  of  the 
soil,  the  parties  meant  to  deal 
with  and  provide  for  the  wall 
existing  as  a party  wall,  to  the 
use  of  which  stipulations  were 
made.  As  to  the  eighty  feet,  C. 
reserved  the  right  to  build  into 
it,  and,  as  to  the  twenty  feet, 
M.  had  the  privilege  of  building 
into  it  on  payment,  at  a future 
time,  of  half  the  value  of  the 
wall.  Both  these  provisions 
were  rights  pertaining  to  the 
party  wall,  and  should  attach 
against  and  in  favour  of  all  sub- 
sequent owners  of  the  lands 
benefitted  by  the  party  wall, 
who  had  notice  thereof.  In  an- 
other aspect,  C.  in  effect  sold  to 
M.  the  land  and  the  wall  which 
he  had  built  on  the  twenty  feet, 
upon  the  agreement  that,  if  that 
part  of  the  wall  should  be  used 
by  M.,  his  heirs  or  assigns,  the 
value  at  that  time  of  half  that 
part  of  the  wall  so  used  should 
be  paid — not  saying  to  whom; 
this  was  an  agreement  for  the 
benefit  of  the  land  of  him  who 
built  the  wall,  and  he  was  en- 
titled to  be  compensated  for  his 
share  of  it  as  a party  wall;  on 
the  other  hand,  it  was  an  agree- 
ment imposing  a burden  or  re- 
striction on  the  other  lot ; and 
the  burden  of  , paying,  when 
used,  would  fall  on  the  then 
owner  of  M.  ’s  lot,  for  the  benefit 
of  the  then  owner  of  C.’s  lot. 
Roche  V.  Allan,  300. 


DEMURRER. 

See  Criminal  Law,  2. 


DENTISTRY. 

College  of  Dental  Surgeons — 
R.S.O.  1897,  ch.  178,  5ec.  17— 
By-laws — Powers  of  Board  of 
Directors — Profession  of  Den- 


tistry ^ ^ ^ ^ Guidance,  Discipline, 
and  Regulations^  — Prohibition 
of  Employment  of  Licensed 
Dentists  as  Servants  of  Un- 
licensed Person — Penalty — Sus- 
pension or  Cancellation  of  Li- 
cense— Implied  Power — Reason- 
ableness— Statutes  relating  to 
other  Professions.] — The  plain- 
tiffs, who  were  licensed  by  the 
defendants  to  practise  dentistry, 
entered  into  an  agreement  with 
H.,  who  was  not  a licensed  den- 
tist, whereby  they  became  the 
employees  of  H.,  at  stipulated 
wages,  in  carrying  on  the  busi- 
ness or  profession  of  dentists  at 
H.  ’s  premises — H.  supplying 
everything  required  for  the  pur- 
poses of  the  business,  taking  all 
the  profits,  and  bearing  the 
losses,  if  any.  The  plaintiffs’ 
conduct  was  directly  contrary  to 
the  provisions  of  certain  by-laws 
of  the  defendants,  which  pro- 
hibited licensed  dentists  from 
entering  into  such  employment, 
and  prescribed  by  way  of  pun- 
ishment that  the  licenses  to 
practise  might  be  suspended  or 
cancelled: — Held  (Meredith,  J. 
A.,  dissenting),  that  the  defend- 
ants had  power,  under  sec.  17 
of  the  Act  respecting  Dentistry, 
K.S.O.  1897,  ch.  178,  which 
provides  that  the  Board  of  Di- 
rectors of  the  defendants  shall 
from  time  to  time  make  such 
rules,  regulations  and  by-laws 
as  may  be  necessary  for  the 
proper  and  better  guidance,  dis- 
cipline and  regulation  of  the 
said  Board  and  the  profession 
of  dentistry,  to  pass  the  by-laws, 
and  that  they  were  reasonable 
in  their  terms. — Per  Garrow,  J. 
A. ; — The  words  ‘ ‘ profession  of 
dentistry,”  in  sec.  17,  mean 
those  whom  the  defendants, 
under  the  Act,  may  license  to 
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practise  that  profession.  The 
by-laws  were  applicable  to  the 
plaintiffs,  though  passed  after 
they  were  licensed,  for  the 
power  is  “from  time  to  time” 
to  pass  by-laws.  A statutory 
power  to  pass  by-laws  carries 
with  it  the  implied  power  to 
impose  reasonable  penalties  for 
their  infraction;  and  the  penal- 
ty of  suspension  or  cancellation 
of  license,  is  a reasonable  pun- 
ishment for  an  offence  such  as 
that  of  the  plaintiffs.  Statutes 
relating  to  other  professions  and 
containing  express  powers  to 
suspend  or  expel  afford  no  evi- 
dence of  any  general  legislative 
intent. — Per  Meredith,  J.A.  : — 
The  words  of  sec.  17,  read  in 
connection  with  the  other  provi- 
sions of  the  Act  only,  are  not 
sufficient  to  support  the  intend- 
ed action  of  the  Board  regard- 
ing the  plaintiffs.  Gordon  v. 
Royal  College  of  Dental  Sur- 
geons of  Ontario,  223. 


DEPUTY  JUDGE. 

See  Discovery. 


DEVIATION. 

See  Highway. 


DEVOLUTION  OF  ESTATES 
ACT. 

Caution — Order  Alloiving  Ad- 
ministratrix to  Register — Ex 
Parte  Order  — ■ Practice  — Dis- 
cretion— Application  to  Vacate 
Order — Delay  of  Administratrix 
in  Realising  upon  Land — Ad- 
ministration  Order  — Applica- 
tion for  Partition  or  Sale — 
Lands  Vested  in  Administratrix 
— Trustee  for  Sale — Status  of 
Applicant — Conveyance  of  In- 
terest hy  Way  of  Security.]  — 
M.  ’s  daughter  died  in  July, 
1906,  owning  incumbered  land. 


In  1907,  M.  began  to  make  and 
press  a claim  to  his  share  of  the 
land.  In  June,  1909,  M.’s  wife 
began  an  action  against  him  for 
alimony,  and  obtained  an  order 
for  interim  alimony  _and  dis- 
bursements, which  were  not 
paid.  Letters  of  administration 
of  the  daughter ’s  estate  were 
issued  to  M. ’s  wife  in  October, 
1909,  after  a contest.  M.  in 
September,  1909,  assigned  to  his 
solicitor  all  his  interest  in  the 
land  mentioned,  as  collateral 
security  for  costs  owing  or  to 
be  owing  by  M.  to  the  solicitor 
in  respect  of  the  alimony  and 
administration  proceedings;  the 
solicitor  to  reassign  upon  being 
paid.  In  January,  1910,  M. 
served  notice  of  motion  for  an 
order  for  partition  or  sale  of  the 
land,  under  Con.  Rule  956,  re- 
turnable on  the  15th  February; 
and  on  the  7th  February,  1910, 
an  order  was  made  by  a Judge 
of  the  High  Court,  upon  the  ex 
parte  application  of  M.’s  wife, 
allowing  her  to  register  a cau- 
tion as  administratrix  under  R. 
S.O.  1897,  ch.  127,  see.  14,  as 
amended  by  2 Edw.  VII.  ch. 
17;  sec.  4;  and  the  caution  was 
duly  registered : — Held,  that, 
while  it  would  have  been  proper, 
and  perhaps  more  regular,  to 
give  notice  of  the  application  to 
M.,  it  was  within  the  power  at 
the  discretion  of  the  Judge  to 
grant  the  order  ex  parte;  and, 
the  facts  alleged  on  the  applica- 
tion not  being  controverted, 
there  was  no  ground  for  inter- 
fering.— As  a ground  for  setting 
aside  the  order,  it  was  alleged 
that  the  administratrix  was  not 
proceeding  to  realise  upon  the 
land  and  divide  the  property  or 
its  proceeds  among  the  bene- 
ficiaries : — Held,  that,  since  the 


XXIII.  ] 


INDEX. 


709 


passing  of  Con.  Rule  954,  the 
Courts  have  been  chary  of  in- 
terfering with  the  administra- 
tion of  an  estate  by  the  personal 
representative  duly  appointed, 
unless  something  is  made  to  ap- 
pear proving  incompetency  or 
bad  faith ; and  as,  upon  the 
facts  at  present  appearing,  an 
application  for  administration 
would  be  rightly  refused,  by 
parity  of  reasoning  the  land 
should  for  the  present  remain 
vested  in  the  administratrix.  If 
the  administratrix  were  not  act- 
ing properly,  the  course  would 
be  to  apply  for  administration ; 
and  leave  so  to  apply  at  a fut- 
ure time  should  be  reserved. — 
Held,  as  to  the  motion  for  par- 
tition or  sale,  that,  when  it  came 
on  to  be  heard,  the  title  to  the 
land  had  become  and  continued 
to  be  revested  in  the  administra- 
trix ; and  semble,  that  for  that 
reason  M.  was  not  entitled  to 
partition. — Re  Bowerman  and 
Hunter  (1909),  18  O.L.R.  122, 
followed. — Byer  v.  Grove 
(1901),  2 O.L.R.  754,  distin- 
guished.— Held,  also*,  that,  as 
M.  had  conveyed  away  his  in- 
terest in  the  land  by  way  of 
security,  he  was  in  no  better 
position  than  a mortgagor,  and 
was  not  entitled  to  an  order, 
his  co-tenants  objecting. — In 
this  Province  an  order  for  parti- 
tion has  been  made  at  the  in- 
stance of  the  mortgagor  of  an 
undivided  interest ; but  that 
practice  is  not  to  be  commended, 
and  can  be  followed  only  (if  at 
all)  when  the  other  parties  do 
not  object. — McDougall  v.  Mc- 
Dougall  (1868),  14  Gr.  267,  dis- 
tinguished.— Held,  also,  that, 
even  had  M.  been  free  from  his 
conveyance,  he  would  not  have 
had  the  right  ex  dehito  justitice 
to  partition ; he  could  not  place 


his  rights  higher  than  they 
would  be,  were  the  administra- 
trix an  express  trustee  for  sale; 
and  in  such  case,  the  others  in- 
terested objecting,  he  could  not 
have  an  order  for  partition,  ex- 
cept in  circumstances  not  exist- 
ing here. — Re  Dennis  (1887),  14 
O.R.  267,  applied. — Orders  of 
Latchford,  J.,  affirmed.  Re 
McCully,  McCully  v.  McCidly, 
156. 

See  Will,  2. 


DIRECTORS. 

See  Company. 


DISCOVERY. 

Inspection  of  Building — 
Order  for — Con.  Rule  1096 — 
Short  Notice — Practice — Juris- 
diction of  Deputy  County  Court 
Judge  as  Local  Judge  of  High 
Court.] — A Deputy  Judge  of  a 
County  Court  appointed  by  the 
Governor-General  in  Council, 
under  the  provisions  of  the 
County  Judges  Act,  9 Edw. 
VII.  ch.  29,  sec.  10  (0.), 

has  the  same  jurisdiction,  as  a 
a Local  Judge  of  the  High 
Court,  under  sec.  185  of  the 
Judicature  Act,  as  ’a  County 
Court  Judge. — An  order  made 
by  a Deputy  Judge,  as  a Local 
Judge  of  the  High  Court,  for 
inspection,  by  the  plaintiff  and 
his  solicitors  and  certain  named 
witnesses,  of  a building  the  con- 
struction of  which  was  in  ques- 
tion in  the  action,  was  held,  in 
the  circumstances  of  the  case, 
to  have  been  properly  made  up- 
on short  notice,  and  for  the  next 
day  after  the  order;  and  to  be 
in  other  respects  a proper  order 
under  Con.  Rule  1096.  Keyes 
V.  McKeon,  529. 
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DOEATIO  MORTIS  CAUSA. 

See  Gift. 

DOWER. 

See  Will,  2. 

EASEMENT. 

Lateral  Support — Withdrawal 
hy  Operations  in  Highivay — 
Suhsiclence — Injury  to  Build- 
ing— Bight  to  Support  Inde- 
pendent of  Prescription — Com- 
pensation for  Damage  Caused 
— ■ Appreciable  Disturbance  — 
Absence  of  Negligence — Ques- 
tion for  Jury.] — The  plaintiff 
alleged  that  the  defendants,  a 
city  corporation,  by  digging  a 
trench  in  a street  to  make  a 
sewer,  without  properly  shoring 
up  the  sides,  caused  a subsidence 
of  the  plaintiff’s  land  and  house, 
fronting  upon  the  street.  The 
defendants  contended  that  the 
plaintiff  had  no  right  to  support 
for  his  house,  which  had  been 
built  for  less  than  twenty 
years: — Held,  that  a land- 
owner  has  a right,  independent 
of  prescription,  to  the  lateral 
support  of  the  neighbouring 
land  owned  by  another,  so  far  as 
that  is  necessary  to  uphold  the 
soil,  in  its  natural  state  at  its 
normal  level,  and  also  to  com- 
pensation for  damage  caused 
either  to  the  land  or  to  build- 
ings upon  the  land  by  the  with- 
drawal of  such  support. — Hunt 
V.  Peake  (1860),  Johns.  705, 
approved  and  followed. — Smith 
V.  Thackerah  (1866),  L.R.  1 
C.P.  564,  discussed. — Held,  also, 
that  it  was  not  necessary  to 
prove  negligence  in  the  methods 
of  work  adopted  by  the  defen- 
dants; the  plaintiff’s  land  and 
house  having  been  disturbed 
and  changed  to  a visible,  appre- 
ciable, and  substantial  extent  by 


cracks  and  subsidence,  by  rea- 
son of  the  withdrawal  of  lateral 
support  resulting  from  the 
trenching  operations  of  the  de- 
fendants in  the  street,  he  was 
entitled  to  recover  the  damages 
assessed  by  the  jury. — Semble, 
that  it  would  be  a proper  course, 
in  cases  of  this  kind,  to  ask 
the  jury  whether  buildings 
added  to  the  weight  of  the  land 
requiring  lateral  support,  and 
whether  the  same  subsidence 
would  have  occurred  if  the  land 
had  been  without  the  buildings. 
Boyd  V.  City  of  Toronto,  421. 

See  Deed. 


ELECTION. 

See  Municipal  Elections — 
Parties,  2 — Will,  2. 

ELECTIONS. 

See  Municipal  Elections. 


ENDOWMENT  POLICIES. 

See  Insurance,  3. 

EOUITABLE  JURISDICTION. 

See  Landlord  and  Tenant,  1. 

ESTOPPEL. 

See  Company,  1 — Landlord 
and  Tenant,  2. 

EVICTION. 

See  Landlord  and  Tenant,  2. 

EVIDENCE. 

See  Bailment — ^Contract,  1, 
3 — ^Criminal  Law,  1 — Damages, 
1 , 2 — Discovery — Gift — Hus- 
band and  Wife,  2 — Insurance, 
2 — Liquor  License  Act — Mort- 
gage — Negligence  — Public 
Health  Act,  1 — Railway,  3 — 
Sale  of  Goods,  1. 
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EXECUTION. 

Seizure  of  Ship  under  Fi.  Fa. 
— Ship  Wrongfully  Brought  hy 
Execution  Creditor  into  Sher- 
iff’s Bailiwick — Foreign  Waters 
— • Trespass  — • International 
Stream.] — The  judgment  of 
Clute,  J.,  22  O.L.R.  434,  af- 
firmed. Houghton  v.  May,  252. 

EXECUTORS  AND  ADMINIS- 
TRATORS. 

See  Covenant,  1 — Devolu- 
tion OF  Estates  Act — Gift — 
Infant. 


EXTENSION  OF  TIME. 

See  Promissory  Notes,  2. 


EXTRA-PROVINCIAL  COR- 
PORATION. 

See  Husband  and  Wife,  2 — 
Promissory  Notes,  1. 


FATAL  ACCIDENTS  ACT. 

See  Damages,  1 — Railway,  3. 


FIRE  INSURANCE. 

See  Insurance,  1. 


FOREIGN  BANKING  CORPORA- 
TION. 

See  Husband  and  Wife,  2. 


FOREIGN  COMPANY. 

See  Promissory  Notes,  1. 


FOREIGN  CONTRACT. 

See  Railway,  1. 


FOREIGN  WATERS. 

See  Execution. 


FORGERY. 

See  Gift. 


FRAUD  AND  MISREPRE- 
SENTATION. 

See  Constitutional  Law — 
Insurance,  3. 

50 — xxm.  o.L.B. 


FREE  GRANTS  AND  HOME- 
STEADS ACT. 

Patent  from  Crown — Reserva- 
tion of  Mineral  Rights — Amend- 
ing Act,  8 Ediv.  VII.  ch.  17, 
sec.  4,  sub-sec.  3 — Construction 
and  Effect— R.S.O.  1897,  ch.  29, 
sec.  20 — Effect  of  Wife  of  Lo- 
catee  not  Joining  in  Convey- 
ance.]— -The  statute  8 Edw.  VII. 
ch.  17,  sec.  4,  sub-sec.  3 (0.) — ■ 
rescinding  and  making  void  all 
reservations  of  mines,  ores  and 
minerals  contained  in  any  pat- 
ent theretofore  issued  for  lands 
patented  under  the  Free  Grants 
and  Homesteads  Act,  and  de- 
claring that  ‘‘all  mines,  ores 
and  minerals  in  such  lands 
shall  be  deemed  to  have  passed 
with  the  said  lands  to  the  sub- 
sequent and  present  owners 
thereof” — operates,  not  as  a 
present  conveyance  or  release  of 
the  mineral  rights  to  the  person 
who  has  acquired  the  title  con- 
ferred by  the  patent,  but  as  a 
withdrawal  ab  initio  of  the  re- 
servation, and  confirmation  of 
the  title  of  the  original  patentee 
and  of  all  persons  claiming  un- 
der him,  as  if  no  such  reserva- 
tion had  been  made. — Effect  of 
sec.  20  of  the  Free  Grants  and 
Homesteads  Act,  R.S.O.  1897, 
ch.  29,  where  the  wife  of  the 
locatee  does  not  join  with  him 
in  the  conveyance  of  an  interest 
in  the  land,  pointed  out.  Austin 
V.  Riley,  593. 

FREEHOLDERS. 

See  Municipal  Corporations, 

5. 

GIFT. 

Cheques  on  Banks — Present- 
ment and  Payment  after  Death 
of  Donor — Notice  of  Death — 
1 Bills  of  Exchange  Act,  secs.  127, 
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167 — Gift  inter  Vivos — Gift 
Mortis  Causa  — Delivery  of 
Bank  Pass-hooks  to  Donee — 
Purpose  of — Evidence — Trust — 
Forgery — Mental  Competence  of 
Donor — Action  hy  Executors 
against  Donee — Costs.] — J.  M., 
who  had  money  deposited  to  his 
credit  in  the  savings  bank  de- 
partments of  three  different 
banks,  signed  three  cheques,  in 
favour  of  his  brother,  the  defen- 
dant, and  gave  him  the  cheques 
with  the  three  bank  pass-books. 
The  cheques  covered  the  whole 
of  the  money  in  two  of  the 
banks  and  a large  part  of  that 
in  the  third;  one  of  the  cheques 
was  signed  on  the  16th  Novem- 
ber, and  the  other  two  on  the 
18th.  J.  M.  then  had  Bright’s 
disease,  and  was  physically 
weak,  though  in  possession  of 
his  mental  faculties.  He  died 
early  in  the  morning  of  the  21st 
November.  Later  on  the  same 
day,  after  the  defendant  had 
heard  of  the  death,  he  presented 
the  three  cheques  and  the  pass- 
books at  the  several  banks,  and 
obtained  the  money  in  each  case ; 
the  officers  of  two  of  the  banks 
knew  of  the  death  before  paying 
the  cheques,  but  the  officer  of 
the  third  bank  did  not : — Held, 
in  an  action  by  the  executors  of 
J.  M.  to  recover  from  the  defen- 
dant the  moneys  obtained  on 
two  of  the  cheques  (the  amount 
of  one  having  been  paid  over 
to  the  executors),  that  the  pay- 
ment by  the  one  bank  without 
notice  of  the  customer’s  death 
was  protected  by  the  Bills  of 
Exchange  Act,  R.S.C.  1906,  ch. 
119,  sec.  167 : but  the  receipt  of 
the  money  by  the  defendant  was 
invalid,  unless  he  could  support 
his  claim  by  invoking  the  doc- 
trine of  donation.  The  same 
situation  existed  as  to  the  other 
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sum  (the  cheque  for  which  did 
not  exhaust  the  deposit)  save 
that  the  executors  would  have 
recourse  for  that  to  the  bank,  as 
well  as  the  defendant,  for  both 
were  in  pari  delicto.  The 
cheque,  of  itself,  had  no  opera- 
tion as  an  assignment  of  what  it 
called  for : Bills  of  Exchange 
xict,  sec.  127.  The  giving  of  the 
cheque  and  the  pass-book  there- 
with did  not  amount  to  a com- 
pleted gift  inter  vivos — the  at- 
tempted completion,  by  payment 
after  death,  was  too  late,  and  in- 
operative. Therefore,  to  support 
a donation,  it  must  be  one  mor- 
tis causa. — The  delivery  of  the 
donor’s  cheque  on  his  banker, 
which  is  not  presented  before 
the  donor’s  death,  is  not  a good 
donatio  mortis  causa,  because 
the  death  is  a revocation  of  the 
authority  to  pay.  There  may  be 
special  circumstances  which  will 
satisfy  the  Court  that,  though 
payment  was  not  actually  made 
before  death,  no  revocation  was 
contemplated,  even  if  death  did 
intervene.  But  there  was  noth- 
ing of  the  kind  here  in  regard 
to  one  of  the  cheques — the  pass- 
book was  given  to  the  defen- 
dant with  the  cheque  to  facili- 
tate his  getting  the  money,  and 
nothing  was  said  or  done  indi- 
cating that  it  was  to  be  collect- 
able only  in  the  event  of  the 
donor’s  death.  The  substantial 
gift  was  the  cheque,  and  not 
the  pass-book,  which  was  merely 
ancillary  to  the  main  purpose 
of  payment  by  cheque  of  a part, 
not  the  whole,  of  the  money  in 
the  bank.  In  the  case  of  the 
cheque  upon  the  other  bank,  it 
was  for  the  whole  amount  of 
the  deposit,  with  accrued  in- 
terest ; and  there  the  cheque 
would  be  controlled  by  the  de- 
livery of  the  pass-book,  and 
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there  would  be  a valid  donatio 
mortis  causa,  if  nothing  more 
appeared  in  the  evidence. — Re- 
view of  the  authorities. — Held, 
upon  the  evidence,  that  the 
plaintiffs  had  failed  to  shew  that 
the  signatures  to  the  cheques 
were  not  genuine;  or  that  the 
testator  was  in  a dying  state  and 
incapable  of  doing  business  or 
of  managing  his  affairs. — Held, 
also,  that  the  scheme  which  was 
in  the  mind  of  the  testator  was 
that  the  defendant  should  ad- 
minister the  moneys  represented 
by  the  cheques  for  certain  pur- 
poses indicated — funeral  and 
testamentary  expenses,  some 
benefit  for  himself  and  for 
other  brothers,  maintenance  of 
the  mother — in  effect  providing 
a dual  system  of  administration, 
one  part  by  his  executors  under 
his  will,  and  the  other  by  the 
defendant,  with  the  view  of  re- 
ducing the  outlay  for  fees  and 
succession  duty.  Property  may 
be  given  by  way  of  donatio 
mortis  causa  although  the  gift 
may  be  made  for  a special  pur- 
pose and  coupled  with  a trust. 
But  the  culmination  of  circum- 
stances induced  the  conclusion 
that  a gift  mortis  causa  was  not 
in  the  mind  of  the  deceased. — 
Judgment  was  given  in  favour 
of  the  plaintiffs, , the  executors, 
for  the  two  sums  in  question : 
the  defendant,  in  the  circum- 
stances, to  pay  half  the  costs  of 
the  action,  less  the  costs  occa- 
sioned by  expert  witnesses.  Mc- 
Lellan  v.  McLellan,  654. 

See  Infant — ^Insurance,  2. 


GOLD  AND  SILVER  MARKING 
ACT. 

See  Constitutional  Law. 


GUARANTY. 

See  Constitutional  Law. 

HABEAS  CORPUS. 

See  Liquor  License  Act. 

HIGH  COURT  OF  JUSTICE. 

See  Costs — ^County  Courts 
— Husband  and  Wife,  1 — Will, 

1. 

HIGH  SCHOOLS. 

See  Public  Schools,  1. 

HIGHWAY. 

Township  Boundary  Line — 
Deviation — Substituted  Road — 
Assumption  by  County — Dedi- 
cation— Liability  to  Repair — ■ 
Expenditure  by  County — Right 
of  Action  to  Recover — Munici- 
pal Act,  1903,  secs.  620,  622, 
648-653.] — In  an  action  by  a 
county  corporation  against  a 
township  corporation  to  recover 
one-half  the  amount  expended 
by  the  former  upon  a road,  al- 
leged to  be  a township  boundary 
line,  not  assumed  by  the  county 
council,  under  sec.  648  et  seq. 
of  the  Municipal  Act,  1903,  it 
appeared  that  part  of  the  road 
was  the  original  road  allowance 
between  two  townships;  but  the 
remaining  portion  consisted  of 
a road  marked  on  a plan  as 
'‘the  Guelph  road,”  east  of  and 
parallel  to  the  boundary  line 
road,  and  lying  wholly  within 
one  of  the  townships ; access  to 
the  Guelph  road,  from  the 
opened  and  travelled  part  of 
the  boundary  line  road,  was  by 
means  of  a municipal  concession 
road,  at  right  angles  to  the 
boundary  line,  and  up  to  which 
the  Guelph  road  had  been 
opened.  The  Guelph  road  was 
originally  opened  through  the 
private  lands  of  one  C.,  and 
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by  him  dedicated  to  public  use. 
This  dedication  had  been  ac- 
cepted by  the  action  of  the 
county  council,  which  had  con- 
veyed to  C.,  in  lieu  thereof,  the 
old  unopened  part  of  the  boun- 
dary line  allowance : — Held, 

that,  the  site  of  the  road  contem- 
plated in  the  unopened  part  of 
the  boundary  road  allowance 
had  been,  for  sufficient  physical 
reasons,  shifted  by  the  act  of 
the  county  council  to  the  tra- 
velled Guelph  road,  which  was 
a ‘ ^ deviation,  ’ ’ within  the  mean- 
ing of  sec.  622  of  the  Municipal 
Act,  1903. — 'Definition  of  ‘de- 
viation.”— Review  of  the  auth- 
orities.— Held,  also,  that  the 
county  corporation,  having  exe- 
cuted the  repairs,  were  entitled, 
by  action  against  the  township 
corporation  which  repudiated 
liability,  to  recover  one-half  of 
the  money  expended. — Sections 
620,  622,  and  648  to  653  of  the 
Municipal  Act,  1903,  considered. 
— Judgment  of  Middleton,  J., 
reversed.  County  of  Went- 
worth V.  Township  of  West 
Flamhorough,  583. 

See  Easement. 


HOSPITAL. 

See  Landlord  and  Tenant,  3. 


HOUSE  OF  REFUGE. 

See  Contempt  of  Court. 


HUSBAND  AND  WIFE. 

1.  Declaration  of  Nullity  of 
Marriage — Insanity  — Jurisdic- 
tion of  High  Court — Judicature 
Act,  sec.  57,  suh-sec.  5.] — The 
High  Court  of  Justice  has  no 
jurisdiction,  by  virtue  of  sec. 
57,  sub-sec.  5,  of  the  Judicature 
Act,  or  otherwise,  to  declare  a 
marriage  void  ah  initio,  upon 


the  ground  that  one  of  the  par- 
ties was  of  unsound  mind,  and 
therefore  incapable  of  entering 
into  the  contract  of  marriage, 
at  the  time  the  ceremony  was 
performed. — Review  of  thle 

authorities. — Lawless  v.  Cham- 
herlain  (1889),,  18  O.R.  296, 
T—  V.  B—  (1907),  15  O.L.R. 
224,  and  May  v.  May  (1910), 
22  O.L.R.  559,  specially  con- 
sidered. A.  V.  B.,  261. 

2.  Mortgage  hy  Wife  to  Sec- 
ure Advance  to  Husband — Ab- 
sence of  Independent  Advice — 
Undue  Influence — Onus — -Evid- 
ence— Validity  of  Mortgage — 
Foreign  Banking  Corporation — 
Authority  to  Take  Security — 
License  to  Do  Business  in  On- 
tario— 63  Viet.  ch.  24  (0.)]— 
In  an  action  against  a married 
\voman  and  her  husband  upon  a 
mortgage  made  by  her  to  the 
]d  a intiffs  as  security  for  a loan 
made  by  the  plaintiffs  to  her 
husband: — Held,  upon  the  evid- 
ence, that  the  married  woman 
defendant  had  failed  to  shew 
that  her  signature  to  the  mort- 
gage-deed was  obtained  by  un- 
due influence  or  fraud;  and,  al- 
though she  had  acted  without 
independent  advice,  that  alone 
was  not  sufficient  to  relieve  her 
from  liability  in  respect  of  the 
mortgage. — Bank  of  Montreal  v. 
Stuart,  [1911]  A.C.  120,  103 
L.T.R.  641,  which  overrules  Cox 
V.  Adams  (1904),  35  S.C.R.  393, 
followed. — Chaplin  Co.  v. 

Brammallj  [1908]  1 K.B.  233, 
and  Turnbull  & Co.  v.  Duval, 
[1902]  A.C.  429,  distinguished. 
— Held,  also,  that  the  mortgage 
to  the  plaintiffs,  a foreign  bank- 
ing corporation,  not  authorised 
to  hold  securities  beyond  their 
own  State,  while  voidable,  was 
not  void,  and  the  defendants 
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were  not  entitled  to  maintain  a 
defence  based  on  the  invalidity 
of  the  mortgage. — Held,  also, 
that  the  mortgage  transaction 
was  not  a carrying  on  of  the 
plaintiffs’  business  in  Ontario, 
within  the  meaning  of  63  Viet, 
ch.  24  (0.)  ; and  so  the  defence 
that  the  plaintiff  had  not  taken 
out  a license  under  that  statute 
was  of  no  avail. — ^Judgment  of 
Mulock,  C.J.Ex.D.,  reversed. 
Euclid  Avenue  Trusts  Co.  v. 
Hohs,  377. 

See  Free  Grants  and  Home- 
steads Act. 


IMPRISONMENT. 

See  Liquor  License  Act. 


INDECENT  ASSAULT. 

See  Criminal  Law,  1. 


INDEMNITY. 

See  Railway,  2. 


INDEPENDENT  ADVICE. 

See  Husband  and  Wife,  2. 


INDEPENDENT  CONTRACTOR. 

See  Negligence. 

INDICTMENT. 

See  Criminal  Law,  2. 

INFANT. 

Gift  of  Chattels — Voidable 
Gift — Repudiation  after  Major- 
ity— Action  for  Return — Delay 
in  Bringing — Absence  of  Change 
in  Donee* s Position — Transfer 
of  Bonds — Order  of  Surrogate 
Court  Judge — Release  of  Exe- 
cutrix— Failure  to  Set  aside — 
Divided  Success — Costs.] — The 
gift  of  an  infant  is  not  void  but 
voidable;  the  infant  may  ratify 
the  gift  after  majority;  and  he 
may  do  so  without  any  positive 


act ; length  of  time  may  be  suffi- 
cient, or  it  may  be  otherwise 
made  to  appear  that  there  was 
a fixed,  deliberate,  and  unbias- 
sed determination  that  the 
transaction  should  not  be  im- 
peached ; but,  when  the  infant 
has  derived  no  benefit  from  what 
has  been  done,  and  the  position 
of  the  donee  has  not  been  affec- 
ted by  delay,  the  donor,  come  of 
age,  may  repudiate  after  a very 
considerable  time;  and  what  is 
a reasonable  time  is  a question, 
upon  the  facts,  for  the  opinion 
of  the  Court. — Taylor  v.  John- 
ston (1882),  19  Ch.  D.  603,  dis- 
cussed.—The  plaintiff,  when  19 
years  of  age,  made  a gift  of 
jewellery  which  had  been  be- 
queathed to  him  by  his  adopted 
mother,  to  the  defendant,  the 
executrix  of  the  mother,  with 
whom  he  was  living,  and  under 
whose  control  he  was  said  to  be. 
He  came  of  age  in  1906,  and 
soon  afterwards  asked  for  a re- 
turn of  the  jewellery;  in  Nov- 
ember, 1909,  he  had  a letter 
written  to  the  defendant,  de- 
mandins:  it ; and  brought  this 
action  in  December,  1909,  to 
compel  the  return  and  for  other 
relief.  The  defendant  had  not 
changed  her  position  or  suffered 
any  disadvantage  by  the  de- 
lay:— Held,  that  the  plaintiff, 
notwithstanding  the  delay,  was 
entitled  to  succeed  upon  his 
claim  for  the  jewellery,  and 
with  costs;  but  that,  upon  the 
evidence,  he  failed  in  respect  of 
his  other  claims,  viz.,  to  set 
aside  an  order  made  by  a Surro- 
gate Court  Judge  upon  an  audit 
of  the  defendant’s  accounts  as 
executrix  and  a release  execu- 
ted by  him,  and  to  set  aside  a 


transfer  of  certain  bonds;  and, 
success  being  thus  divided,  that 
there  should  be  no  costs  to 
either  party. — Judgment  of 

Sutherland,  J.,  varied.  Mur- 
ray V.  McKenzie,  287. 


INFECTIOUS  DISEASE. 

See  Landlord  and  Tenant,  3. 


INFORMATION. 

See  Liquor  License  Act. 


INJUNCTION. 

See  Covenant,  2. 


INSANITY. 

See  Husband  and  Wife,  1. 


INSOLVENCY. 

See  Company,  3,  4,  5. 


INSPECTION. 

See  Discovery. 


INSURANCE. 

1.  Fire  Insurance — Statutory 
Condition  4 — “Assigned” — As- 
signment for  the  General  Bene- 
fit of  Creditors.] — An  assign- 
ment for  the  benefit  of  creditors, 
made  by  a debtor,  pursuant  to 
the  Act  respecting  Assignments 
and  Preferences  by  Insolvent 
Persons,  of  property  insured 
under  a policy  of  insurance  ef- 
fected in  Ontario,  does  not  fall 
within  the  4th  statutory  condi- 
tion, so  as  to  avoid  the  policy, 
where  the  assignment  is  made 
without  the  permission  of  the 
insurer;  Meredith,  J.A.,  dis- 
senting.— Review  of  the  author- 
ities.— Per  Moss,  C.  J.O. : — 

The  broad  principle  deducible 
from  the  decisions  is,  that,  un- 
less the  property  is  assigned  so 
as  absolutely  to  divest  the  as- 
signor of  all  right,  title,  and  in- 
terest therein  and  thereto,  the 


condition  does  not  take  effect— 
and  that  irrespective  of  the 
form  of  the  instrument  of  as- 
signment. Wade  V.  Rochester 
German  Fire  Insurance  Co., 
635. 

2.  Life  Insurance — Assign- 
ment of  Policy — Gift — Deliuery 
— • Intention  — Evidence — Revo- 
cation— R.S.O.  1897,  ch.  203, 
sec.  151 — Construction  of  As- 
signment— Designation  of  Bene- 
ficiary.]— The  decision  of  a Div- 
isional Court,  21  O.L.R.  623, 
was  affirmed  by  the  Court  of 
Appeal.  Wilson  v.  Hicks,  496. 

3.  Life  Insurance — Endow- 
ment Policies — Representation 
hy  Person  through  whom  Con- 
tract Effected — Amounts  of  Re- 
serve and  Surplus — Claim  for 
Larger  Sum  than  Offered — Al- 
ternative Claim  for  Rescission 
and  Return  of  Premiums — Am- 
endment — • Eraudulent  Misre- 
presentation — • Reliance  on — ■ 
Agency — Failure  of  Proof.]  — 
The  defendants  issued  to  the 
plaintiff  two  twenty-year  en- 
dowment policies  for  $1,000 
each,  upon  the  plaintiff’s  life. 
The  plaintiff,  at  the  end  of  the 
twenty-year  period,  having  paid 
all  the  premiums,  exercised  the 
option,  given  by  the  policies,  to 
surrender  them  and  receive  the 
proportion  of  the  reserve  and 
surplus  to  which  he  was  entit- 
led. The  plaintiff  was  not  satis- 
fied with  the  sums  offered  to 
him  by  the  defendants,  and 
brought  this  action  to  recover 
larger  sums,  based  upon  a state- 
ment given  to  him  by  the  person 
at  whose  instance  he  had  effec- 
ted the  insurance  and  who 
transmitted  his  application  to 
the  defendants.  The  plaintiff, 
by  amendment,  added  an  alter- 
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native  claim  for  the  rescission 
of  the  contract  and  the  return 
of  the  premiums  paid,  with  in- 
terest, alleging  that  the  person 
treferred  to  was  an  agent  of 
the  defendants,  and  that  the 
representations  contained  in  the 
statement  were  relied  on  by  him 
(the  plaintiff).  No  allegation  of 
fraud  or  misrepresentation  was 
made,  but  the  claim  for  rescis- 
sion and  repayment  was  based 
upon  misrepresentation : — Held, 
upon  the  evidence,  reversing 
the  judgment  of  Latchford, 
J.,  who  gave  effect  to  the  alter- 
native claim,  that  the  plaintiff 
was  not  entitled  to  succeed. — 
Per  Meredith,  J.A.,  that  it  was 
unjust,  and  unwarranted  by  the 
evidence,  to  find  the  person 
through  whom  the  contract  was 
made  guilty  of  a deliberate 
fraud ; that  the  contract  was 
not,  on  the  plaintiff’s  part, 
based  upon  the  figures  in  which 
the  mistake  occurred;  and  that 
there  was  no  proof  that  the  per- 
son through  whom'  the  contract 
was  made  was  an  agent  of  the 
defendants,  or  was  to  be  treated 
as  such. — Per  Magee,  J.A.,  that 
the  plaintiff  did  not  clearly 
prove  that  the  proper  amount 
of  reserve  was  not  in  fact  stated 
to  him.  Shaw  v.  Mutual  Life 
Insurance  Co.  of  New  York, 
559. 

See  Damages,  1. 


INTERNATIONAL  STREAM. 

See  Execution. 


INTOXICATING  LIQUORS. 

See  Liquor  License  Act — 
Municipal  Corporations,  2,  3, 
4,  6.  

JOINDER  OF  PARTIES. 

See  Municipal  Elections — 
Parties. 


JUDGMENT. 

Consent — Provision  for  Pay- 
ment of  Money  on  Definite  Date 
— Default — Honest  Mistake  as 
to  Date — Power  of  Court  to  Re- 
lieve— Remedy  hy  Writ  of  Pos- 
session on  Defaidt — Moulding 
Process  so  as  to  Avoid  Injustice 
— Discretion — Relief  on  Terms.] 
— ^By  the  terms  of  a consent 
judgment,  the  defendant  was 
to  pay  to  the  plaintiff  a sum  of 
money  on  the  28th  December. 
The  defendant,  however,  hon- 
estly believed  that  he  had  until 
the  5th  January  thereafter  to 
make  the  payment,  and  made 
default  on  the  28th  December, 
whereupon  the  plaintiff,  as  was 
his  right  under  the  judgment, 
issued  a writ  of  possession  and 
placed  it  in  the  Sheriff’s  hands 
in  order  that  he  might  be  re- 
stored to  possession  of  the  lands 
in  question  in  the  action.  There 
was  no  slip  or  error  in  drawing 
up  and  issuing  the  judgment,  no 
fraud  or  misleading  on  the  part 
of  the  plaintiff,  and  nothing  in 
his  conduct  upon  which  any 
equity  could  be  raised  against 
him : — Held,  that  the  Court  had 
the  same  power  and  discretion 
to  relieve  the  defendant  from 
the  consequences  of  his  slip  as 
it  would  have  to  relieve  from  a 
slip  or  default  in  the  course  of 
an  action;  the  same  principles 
should  guide  the  Court  in  the 
exercise  of  that  discretion;  and 
this  was  a case  in  which  the  de- 
fendant should  be  relieved,  up- 
on proper  terms. — The  plaintiff 
needed  the  aid  of  the  Court  by 
its  process  to  restore  him  to 
the  possession  of  his  own  lands 
free  from  the  possession  of  the 
defendant,  and  this  gave  the 
Court  a right  so  to  supervise 
and  mould  its  own  process  as 
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to  avoid  injustice.  — Neale  v. 
Gordon  Lennox,  [1902]  A.C.  465, 
applied  and  followed. — Semhle, 
that,  regarding  the  consent 
judgment  as  a contract,  time 
was  of  the  essence,  and,  accord- 
ing to  the  rule  in  Lahelle  v, 
O’Connor  (1908),  15  O.L.R.  519, 
the  Court  would  not  relieve  the 
defendant  from  the  consequen- 
ces of  his  breach.  Lovejoy  v. 
dfercer,  29. 

See  County  Courts. 


JURISDICTION. 

See  Costs — 'Criminal  Law,  2 
— Discovery  — ■ Husband  and 

Wife,  1 — Municipal  Corpora- 
tions, 1 — PuRLic  Health  Act, 
1 — Will,  1— Writ  of  Summons. 


JURY. 

See  Criminal  Law,  2 — Dam- 
ages, 1 — Easement  — Negli- 
gence-Railway, 3 — Sale  of 
Goods,  1 — ^Street  Railways. 


JUSTICE  OE  THE  PEACE. 

See  Liquor  License  Act — 
Public  Health  Act,  1. 


LACHES. 

See  Infant. 


LANDLORD  AND  TENANT. 

1.  Agreement  for  Lease — Pos- 
session— ^‘Option”  for  Further 
Term — Assignment  hy  Lessee  of 
Interest  under  Agreement — 
Right  of  Assignee  to  Renewal  of 
Lease  — Equitable  Jurisdiction 
of  Court.] — M.,  the  owner  of 
land  in  fee,  entered  into  an 
agreement  with  P.  to  let  the 
land  to  P.  for  five  years  from 
the  1st  September,  1905.  The 
agreement  set  out  certain  terms, 
and  ended  thus:  ''And  the  les- 
sor further  agrees  with  the  said 
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lessee  that  he  will  at  the  end  of 
the  term  of  five  years  give  the 
said  lessee  the  option  of  a fur- 
ther term  of  five  years  and  the 
lessor  further  agrees  that  in 
case  of  sale  he  will  give  the 
said  lessee  the  first  option  to 
purchase.’’  P.  accepted  this, 
and  entered  into  possession.  In 
July,  1907,  M.  conveyed  to  the 
plaintiff,  first  offering  the  land 
to  P.,  who  refused  to  buy.  P., 
in  August,  1907,  assigned  all 
his  interest  in  the  agreement  to 
S.,  who,  in  October,  1908,  as- 
signed to  the  defendants,  and 
they  entered  and  paid  rent  to 
the  plaintiff,  until  the  end  of 
August,  1910,  when  they  wrote 
to  the  plaintiff  accepting  "the 
lease  for  a further  term  of  five 
years:” — Held,  that  the  words 
"give  the  said  lessee  the  option 
of  a further  term  of  five  years” 
should  he  read  as  "give  the  said 
lessee  a renewal  of  this  lease 
for  a further  term  of  five  years 
at  his  option;”  the  lessee  had, 
therefore,  a right  to  a term  of 
five  years,  beginning  at  the  end 
of  the  previous  term,  and  upon 
the  same  terms,  with  the  excep- 
tion of  the  right  to  renew ; and 
the  defendants,  as  assignees  of 
the  lessee,  had  the  same  right; 
for  being  before  a Court  with 
equitable  jurisdiction,  though  in 
possession  under  a mere  agree- 
ment for  a lease,  they  must  be 
regarded  as  in  the  same  position 
as  though  the  lease  had  actually 
been  made — in  which  case  the 
statute  32  Hen.  VIII.  ch.  34 
would  apply. — Walsh  v.  Lons- 
dale (1882),  21  Ch.  D.  9,  and 
Manchester  Brewery  Co.  v. 
Coombs,  [1901]  2 Ch.  608,  fol- 
lowed. Rogers  v.  National  Drug 
and  Chemical  Co.,  234. 

2.  Lease — Termination — Tern- 
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porary  Occupation — Eviction — 
Surrender  by  Act  and  Opera- 
tion of  Law — Statute  of  Frauds 
— Ehange  of  Possession — Assent 
or  Ratification — Estoppel — In- 
tention.]— The  defendant,  who 
was  as  between  himself  and 
the  plaintiffs  to  be  regarded  as 
the  owner  of  two  houses,  Nos. 
177  and  179,  had  leased  No.  179 
to  the  plaintiffs.  It  became  vac- 
ant, in  consequence  of  the  fail- 
ure of  the  tailor  for  whose  use 
the  plaintiffs  had  taken  it : and 
the  plaintiffs,  desiring  to  save 
themselves  from  loss,  instructed 
the  defendant  to  find  a new  ten- 
ant for  them.  The  instructions 
were  shewn  in  a letter  of  the 
defendant,  acknowledging  the 
receipt  of  the  keys,  and  saying: 
‘‘You  have  instructed  me  to  en- 
deavour to  secure  a tenant  for 
you  at  $50  per  month.  I am 
having  'to  let’  notices  placed  in 
the  window,  and  will  do  my  best 
to  secure  a tenant  for  you.” 
These  instructions  were  never 
altered.  R.  was  a tenant  of 
No.  177,  under  a written  weekly 
lease,  at  $3  per  week  rent ; 
these  premises  were  under  re- 
pair, and  the  defendant  agreed 
to  furnish  R.  other  quarters 
while  the  repairs  were  being 
made.  The  defendant  moved  R. 
into  the  ground  floor  of  No.  179, 
the  arrangement  being  that  R. 
was  to  pay  the  same  rent  as  he 
paid  in  No.  177,  and  was  to 
shew  the  premises  to  any  one 
who  called,  and  try  to  rent  the 
place.  The  defendant  said  that 
he  contemplated  that  R.  would 
he  there  two  or  three  weeks,  but, 
if  a tenant  had  offered  at  $50  a 
month,  R.  would  have  been 
moved  elsewhere;  "he  was  to 
go  out  on  practically  an  hour’s 
notice:” — Held,  that  what  was 


done  did  not  amount  to  an  evic- 
tion nor  to  a surrender  by  act 
and  operation  of  law,  and  the 
plaintiff’s  lease  had  not  been 
determined.  — Judgment  of 
Teetzel,  J.,  21  O.L.R.  269,  af- 
firmed.— Per  Riddell,  J.  : — R. 
was  not  a servant  of  the  defen- 
dant, nor  a caretaker  or  bailiff 
for  him,  but  was  a tenant  of  the 
premises  No.  179.  No  change 
of  possession  was  effected  in  fact 
by  the  tenants,  the  plaintiffs ; 
all  that  they  did  was  to  agree 
that  the  possession  which  had 
been  given  to  R.  should  be  con- 
tinued at  the  option  of  the  de- 
fendant. In  his  dealings  with 
R.  the  defendant  was  not  acting 
for  the  plaintiffs  nor  affecting 
to  act  for  them,  and  they  could 
not  be  said  to  be  bound  by  the 
defendant’s  act  in  giving  R. 
possession  nor  to  have  ratified 
it;  and  so,  after  the  arrange- 
ment between  the  defendant  and 
R.,  there  was  nothing  done  by 
the  plaintiffs  which  could  bind 
them  by  way  of  estoppel.  The 
expression  in  the  Statute  of 
Frauds  "surrender  by  act  and 
operation  of  law”  means  more 
than  it  did  when  the  Act  of  29 
Car.  II.  ch.  3 was  passed;  and 
this  extension  is  due  to  the  de- 
sire on  the  part  of  the  Courts 
to  do  justice  in  particular  cases 
without  doing  violence  to  the 
wording  of  the  Act.'  In  order 
that  the  lease  shall  be  surren- 
dered by  operation  of  law,  there 
must  be  a resumption  of  pos- 
session by  the  landlord  through 
himself  or  his  (new)  tenant; 
and,  aside  from  unequivocal 
acts,  there  must  be  on  the  part 
of  the  landlord  an  intention  to 
take  possession  and  put  an  end 
to  the  lease;  and  there  was  no 
such  intention  here.  The  trans- 
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action  was  not  to  be  regarded  as 
a continuing  offer  by  the  defen- 
dant to  the  plaintiffs  to  put  an 
end  to  the  tenancy,  accepted  by 
the  plaintiffs  as  soon  as  they 
knew  of  it.  Nor  was  this  a case 
in  which  the  tenant  had  been 
deprived  of  his  enjoyment  of  the 
premises,  and  accordingly  had  a 
defence  to  an  action  for  use  and 
occupation. — Review  of  the 
authorities.  MicklehorougJi  v. 
Strathy,  33. 

3.  Lease  of  Dwelling-house — 
Implied  Obligation  not  to  Use 
for  Different  Purpose — Use  as 
Hospital — Infectious  Disease — 
Damages — Injury  to  Rever- 
sion.]— 'The  defendant,  who  kept 
an  hotel  in  a village,  rented 
from  the  defendant  a small 
dwelling-house  in  the  village, 
and  placed  therein  his  children, 
who  were  suffering  from  diph- 
theria. He  did  not  inform  the 
plaintiff  of  the  real  purpose 
for'which  he  required  the  house, 
but  said  it  was  for  another  pur- 
pose consistent  with  its  ordin- 
ary use  as  a dwelling-house : — 
Held,  that  the  defendant  was 
liable  in  damages  for  in- 
jury to  the  reversion;  and 
damages  were  assessed  / in 
accordance  with  what  was 
proved  at  the  trial. — ^Judgment 
of  the  County  Court  of  the 
United  Counties  of  Stormont, 
Dundas,  and  Glengarry,  rever- 
sed.— Per  Boyd,  C.  : — The  lease 
was  obtained  by  a fraudulent 
concealment  of  the  facts;  and, 
apart  from  that,  the  law  will 
raise  an  implied  contract  that 
the  renting  of  a dwelling-house 
is  for  the  ordinary  uses  of  habi- 
tation.— Per  Riddell,  J.  : — 

The  tenant  is  bound  to  use  the 
premises  in  a proper  and  ten- 
ant-like manner,  without  expos- 
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ing  the  buildings  to  ruin  or 
waste,  by  acts  of  omission  or 
commission,  and  not  to  put.  them 
to  a use  or  employment  materi- 
ally different  from  that  in 
which  they  are  usually  em- 
ployed.— Per  Riddell,  J.  : — 
County  Court  Judges  should 
give  reasons  for  their  decisions. 
McCuaig  v.  Lalonde,  312. 

See  Negligence. 


LATERAL  SUPPORT. 

See  Easement. 

LEASE. 

See  Landlord  and  Tenant. 

LICENSE. 

See  Dentistry  — ■ Husband 
AND  Wipe,  2 — Liquor  License 
Act — Municipal  Corporations, 
6 — Promissory  Notes,  1. 


LIEN. 

See  Mechanics'  Liens — Pro- 
missory Notes,  1,  2. 


LIFE  INSURANCE.  ‘ 

See  Insurance,  2,  3. 


LIQUIDATED  DAMAGES. 

See  Contract,  2. 


LIQUOR  LICENSE  ACT. 

Justice's  Conviction  for  Sec- 
ond Offence — Absence  of  Writ- 
ten Evidence — Admissions  of 
Accused  in  Open  Court — Im- 
prisonment under  Warrant  of 
Commitment  without  Formal 
Conviction — Habeas  Corpus  and 
Certiorari — Incomplete  Return 
— Affidavits — Conviction  Subse- 
quently Drawn  up — Informal 
tion.] — The  defendant  was  con- 
fined in  gaol  under  a warrant  of 
commitment  purporting  to  be 
pursuant  to  a conviction  for  a 
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second  olfflence  against  the 
Liquor  License  Act.  He  ob- 
tained writs  of  habeas  corpus 
and  certiorari  VQ.  aid.  The  gaoler 
returned  only  the  warrant  of 
commitment  and  the  informa- 
tion. The  convicting  Justice 
made  no  formal  return,  but  sent 
two  affidavits,  the  certificate  of 
a former  conviction,  and  a regu- 
larly drawn  up  and  completed 
conviction  for  a second  offence. 
The  affidavits  explained  that  no 
evidence  was  returned,  because 
none  was  taken;  that  the  de- 
fendant was  convicted  upon  his 
admissions  of  guilt  as  to  both 
charges,  in  open  court  and  in 
the  presence  of  the  Justice: — 
Held,  that  the  Justice  could 
lawfully  convict  upon  the  de- 
fendant’s admissions;  that  the 
affidavits  could  be  looked  at,  as 
no  minute  of  adjudication  was 
made,  and  the  Justice  was  not 
obliged  to  make  one;  that  the 
affidavits  sufficiently  explained 
the  absence  of  written  evidence ; 
that  a conviction  may  be  drawn 
up  after  it  has  been  acted  upon 
— the  one  essential  requirement 
being  that  the  statement  of  the 
judgment  embodied  therein 
shall  be  conformable  to  the 
actual  facts ; that  certainty  as  to 
the  offences  charged  and  admit- 
ted was  obtaiued  by  the  infor- 
mation; and  that  the  detention 
of  the  defendant  was  warrant- 
ed.— Sections  685,  721,  726,  and 
727  of  the  Criminal  Code  (made 
applicable  by  10  Edw.  YII.  ch. 
37,  sec.  4 (0.)),  and  sec.  99  of 
the  Liquor  License  Act,  consid- 
ered. Rex  V.  Dagenais,  667. 

See  Municipal  Corporations, 
2,  3,  4,  6. 

LOCAL  BOARD  OF  HEALTH. 

See  Public  Health  Act,  2. 


LOCAL  JUDGE  OF  HIGH 
COURT. 

See  Discovery. 

i LOCAL  OPTION  BY-LAW. 

See  Municipal  Corporations, 
2,  3,  4. 


MAGISTRATE. 

See  Liquor  License  Act — 
Public  Health  Act,  1. 


MALICIOUS  ARREST. 

Civil  Process — Order  for  Ar- 
rest— Misleading  Affidavit — Ab- 
sence of  Reasonable  and  Prob- 
able Cause  — 'Damages.]  — The 
judgment  of  Boyd,  C.,  22  O.L.R. 
40,  affirmed  on  appeal.  Fitchet 
V.  Walton,  260. 


MANDAMUS. 

See  Contempt  of  Court — 
Public  Schools,  2. 


MARRIAGE. 

See  Husband  and  Wipe,  1. 


MARSH  LANDS. 

I See  Water  and  Water- 

i COURSES. 

I 

MASTER  AND  SERVANT. 

1 

j See  Covenant,  2. 

i MECHANICS’  LIENS. 

Claim  of  Contractor — Dismissal 
I — Completion  of  Work  by  Day- 
labour — Architect  — Construc- 
tion of  Contract — Damages — 
Claims  of  Lien-holders — ‘‘Value 
|6»/  the  Work  Done’’ — Method  of 
i Ascertainment  — • Charge  upon 
Fund  Payable  to  Contractor — 
Mechanics’  Lien  Act,  sec.  12.]  — 
' The  plaintiffs  contracted  to  do 
j the  carpenter  work  upon  a house 
' to  be  erected  upon  the  defend- 
I ant’s  land.  Clause  4 of  the  con- 
’ tract  provided  that  ‘‘in  case  the 
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works  are  not  carried  on  with 
such  expedition  and  with  such  j 
materials  and  workmanship  as 
the  architect  . . . may  deem 
proper,  then,  with  the  special 
and  written  consent  of  the  pro- 
prietress (the  defendant),  the 
architect  shall  he  at  liberty  to 
give  the  contractors  three  days’ 
notice  in  writing  to  supply  such 
additional  force  or  material  as, 
in  the  opinion  of  the  said  archi- 
tect, is  necessary,  and,  the  con- 
tractors failing  to  supply  the 
same,  it  shall  then  be  lawful  for 
the  said  proprietress  to  dismiss 
the  said  contractors,  and  to  em- 
ploy other  persons  to  finish  the 
work  in  such  manner  as  the 
architect  may  direct,  and  in  ac- 
cordance with  the  plans  and 
specifications.”  The  plaintiffs, 
before  they  finished  their  work, 
were  dismissed  by  the  defend- 
ant, who  employed  others  to 
finish  it.  Upon  appeal  and 
cross-appeal  from  the  judgment 
of  an  Official  Referee  in  an  ac- 
tion to  enforce  the  plaintiffs  ’ lien 
under  the  Mechanics’ and  Wage- 
Earners’  Lien  Act: — Held,  that 
the  words  ‘'in  such  manner  as 
the  architect  may  direct”  ap- 
plied to  the  mode  of  completion, 
and  made  his  direction  final; 
and  so,  if  the  clause  applied,  the 
plaintiffs  could  not  complain 
that,  by  direction  of  the  archi- 
tect, the  work  was  finished  by 
day-labour,  instead  of  by  con- 
tract after  advertisement  and 
tender. — ^It  was  contended  that 
clause  4 did  not  apply  at  all, 
because  the  time  for  completion 
of  the  work  had  been  extended, 
and  the  notices  given  were  not 
in  conformity  with  the  require- 
ments of  the  clause : — Held, 
that,  if  this  were  so  (as  to  which 
no  opinion  was  expressed),  the 
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dismissal  was  wrongful;  but  the 
contention  did  not  aid  the 
plaintiffs,  because,  if  the  dis- 
missal were  wrongful,  what  they 
would  be  entitled  to  recover  as 
damages  was  the  amount  that 
would  be  coming  to  them  on  the 
footing  of  the  contract  if  they 
had  been  allowed  to  complete 
the  work,  and  that  was  what 
had  been  awarded  to  them  by 
the  Referee. — The  lien-holders 
(other  than  wage-earners) 
claiming  under  the  contractors 
(the  plaintiffs)  contended  that 
the  defendant  must  account  to 
them  for  20  per  cent,  of  the 
value  of  the  work  done,  and 
could  not  resort  to  this  20  per 
cent,  to  recoup  herself  for  the 
damages  sustained  by  the  con- 
tractors ’ breach  of  contract : — 
Held,  that  in  this  case,  where 
the  contract  was,  upon  the  evi- 
dence, a losing  one  for  the  con- 
tractors, “the  value  of  the  work 
done,”  to  the  contractors  and 
those  claiming  under  them, 
could  only  be  arrived  at  by  tak- 
ing the  contract-price,  plus  the 
extras,  and  deducting  the  omis- 
sions and  the  cost  of  comple- 
tion, including  rectifications. — 
And  held,  that  sec.  12  of  the  Act 
recognises  that  the  charge  is  a 
charge  upon  money  to  become 
payable  to  the  contractor;  and 
when,  by  reason  of  the  contrac- 
tor’s default,  the  money  never 
becomes  payable,  those  claim- 
ing under  him  and  having  this 
statutory  charge  upon  this  fund, 
if  and  when  payable,  have  no 
greater  right  than  he  himself 
had,  and  their  lien  fails. — Other 
provisions  of  the  Act  consider- 
ed.— Russell  V.  French  (1897), 
28  O.R.  215,  not  followed. — God- 
dard V.  Coulson  (1884),  10  A.R. 
1,  and  In  re  Sear  and  Woods 
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(1893),  23  O.R.  474,  followed.— 
Judgment  of  the  Official  Referee 
varied  in  accordance  with  the 
above  and  in  other  respects. 
Farrell  v.  Gallagher,  130. 

MIl^ES  AND  MINERALS. 

See  Free  Grants  and  Home- 
steads Act. 


MISDIRECTION. 

See  Criminal  Law,  1. 


MISJOINDER  OE  PARTIES. 

See  Parties. 


MISTAKE. 

See  Judgment — Vendor  and 
Purchaser. 


MONOPOLY. 

See  Municipal  Corporations, 

6. 


MORTGAGE. 

Power  of  Sale — Duty  of  Mort- 
gagee— Sale  at  Fair  Value — 
Conduct  of  Sale — Conditions — 
Withdrawal  of  Bid — Collusion 
between  Mortgagee  and  Pur- 
chaser— Slight  Evidence  of.]  — 
A mortgagee  is  not  a trustee  of 
a power  of  sale  for  the  mort- 
gagor; his  right  is  to  look  after 
himself  first;  but  he  should  ex- 
ercise the  power  in  good  faith, 
and  should  not  fraudulently  or 
wilfully  or  recklessly  sacrifice 
the  property  of  the  mortgagor. 
Kennedy  v.  De  Trafford,  [1896] 
1 Ch.  762,  [1897]  A.C.  180,  fol- 
lowed.— Where  the  sale  results 
in  a disposal  of  the  property  for 
its  fair  value,  the  grounds  for 
interfering  with  the  sale  must 
be  cogent  and  established  by 
clear  and  satisfactory  evidence. 
— And  where  the  sale  was  open- 
ly and  fairly  conducted;  a fair 
price  was  obtained  for  the  land ; 


the  sale  was  not  damaged  or  in 
any  way  prejudicially  affected 
by  the  advertising  or  the  condi- 
tions of  sale;  and  the  evidence 
of  collusion  between  the  mort- 
gagee and  purchaser  was  slight; 
— Held,  that  the  evidence  fell 
short  of  proving  that  the  pur- 
chaser was  merely  a nominal 
one,  and  that  he  was  acting  for 
the  mortgagee  in  the  acquisi- 
tion of  the  property;  and  an 
action  to  set  aside  the  sale  was 
dismissed. — Originally  the  con- 
ditions of  sale  provided  that  no 
bid  should  be  retracted,  but, 
after  an  adjournment  of  the  sale 
and  a motion  for  an  injunction, 
this  was  changed  by  deletion. 
R.,  who  ultimately  became  the 
purchaser,  bid  $500  less  than 
one  F.,  who  was  found,  after 
half  an  hour’s  adjournment,  not 
to  be  able  to  pay  the  deposit; 
the  property  was  again  put  up ; 
R.  withdrew  his  former  bid ; and 
the  property  was  knocked  down 
to  him  at  $3,500  less  than  his 
retracted  bid: — Held,  that  this 
did  not,  in  the  circumstances, 
shew  that  the  sale  was  not  prop- 
erly conducted  or  that  there  was 
collusion,  the  price  obtained  be- 
ing a fair  one. — Rohetds  v.  Bo- 
zon  (1825),  3 L.J.  Ch.  113,  dis- 
tinguished. And  semhle,  that  a 
bid,  like  every  other  offer,  may 
be  withdrawn  before  acceptance, 
even  though  it  is  otherwise 
stipulated  in  the  conditions  of 
sale.  Kaiserhof  Hotel  Co.  v.  Zu- 
her,  481. 

See  Husband  and  Wife,  2. 


MUNICIPAL  CORPORATIONS. 

1.  By-law — Approval  hy  Elec- 
tors— Motion  to  Quash — Con- 
sent of  Council — Jurisdiction.] 
— ^A  municipal  by-law,  approved 
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by  the  electors  of  a municipal- 
ity, cannot  be  repealed  by  the 
independent  action  of  the  muni- 
cipal council;  and  the  council 
cannot  validly  consent  to  its  be- 
ing quashed  by  the  Court.  Con- 
sent cannot  give  jurisdiction  to 
quash  a by-law  as  invalid,  when 
it  does  not  appear  to  be  so  in 
fact  or  in  law.  Re  Angus  and 
Toivnship  of  Widdifield,  479. 

2.  Local  Option  By-law — Ap- 
proval hy  Electors — Three-fifths 
Majority  — Computation  of 
Votes  Cast — Spoiled  Ballots.']  — 
The  provision  in  regard  to  vot- 
ing upon  a local  option  by-law 
is,  that,  in  case  three-fifths  of 
the  electors  voting  upon  the  by- 
law approve  of  the  same,  the 
council  shall  pass  the  same : 6 
Edw.  YII.  eh.  47,  sec.  24  (4)  ; 
and,  in  case  it  does  not  receive 
the  approval  of  at  least  three- 
fifths  of  the  electors  voting 
thereon,  the  council  shall  not 
pass  the  same:  sub-sec.  (5): — 
Held,  that,  in  counting  the  total 
number  of  votes,  to  ascertain 
whether  three-fifths  of  the  elec- 
tors are  in  favour  of  the  by- 
law, spoiled  and  rejected  ballots 
are  not  to  be  reckoned. — Be 
'Weston  Local  Option  By-law 
(1907),  9 O.W.R.  250,  and  Be 
Cleary  and  Township  of  Nepean 
(1907),  14  O.L.R.  392,  approv- 
ed. Be  Brown  and  Township  of 
East  Flamhorough,  533. 

3.  Local  Option  By-law — Vot- 
ing — • Declaration  hy  Clerk — 
Scrutiny  hy  County  Court 
Judge — Motion  to  Quash  By- 
law— Inquiry  into  Validity  of 
Votes — Illiterate  Voters — Blind 
Voter  — ■ Non-compliance  with 
sec.  171  of  Municipal  Act — Sec- 
recy in  Voting — Manner  of  Vot- 
ing— Names  on  Voters^  List — 


Ontario  Voters’  Lists  Act,  sec. 
24 — Married  Woman  Described 
as  Widow  — Discrepancy  in 
Number  of  Ballots — Clerk  Act- 
ing as  Deputy  Returning  Officer 
— Irregularities — Curative  Pro- 
visions of  sec.  204.] — The  order 
of  a Divisional  Court  (2  O.W.N. 
27),  affirming  the  order  of  Rid- 
dell, J.,  21  O.L.R.  74,  dismiss- 
ing a motion  to  quash  a local 
option  by-law,  was  affirmed  by 
the  Court  of  Appeal ; Meredith, 
J.A.,  dissenting. — Per  Garrow, 
J.A. : — ^Section  178  of  the  Muni- 
cipal Act,  1903,  which  requires 
the  clerk  to  sum  up  and  declare 
the  result  of  the  polling,  is  ap- 
plicable in  the  case  of  a local 
option  by-law. — 2.  Sub-sections 
1 and  2 of  sec.  179  are  not  re- 
pealed by  9 Edw.  VII.  ch.  73, 
sec.  9 : the  only  effect  of  that 
amendment  is  to  make  sub-sec. 
3 of  sec.  179,  which  allows  depu- 
ty returning  officers  and  poll 
clerks  to  vote,  applicable,  leav- 
ing the  case  of  the  clerk  as  it 
was,  and  the  express  provisions 
of  sec.  179,  sub-sec.  2,  and  sec. 
365,  in  full  force ; and,  there- 
fore, the  objection  to  the  right 
of  the  clerk  to  vote  was  well- 
founded. — Dictum  of  Meredith, 
C.J.C.P.,  in  Be  Schumacher  and 
Town  of  Chesley  (1910),  21  0. 
L.R.  522,  at  p.  525,  dissented 
from. — 3.  It  is  not  a statutory 
condition  precedent  to  the  right 
of  an  illiterate  person  to  vote, 
that  he  should  take  the  declar- 
ation required  by  sec.  171 ; the 
omission  to  take  the  declaration 
is  merely  an  irregularity  in  the 
mode  of  receiving  the  vote,  and 
so  covered  by  the  curative  clause 
of  the  statute,  sec.  204. — Be 
Port  Arthur  Election  (1906),  12 
O.L.R.  453,  distinguished.--4. 
Any  serious  or  extensive  in- 
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fringement  of  the  requirements 
of  the  statute  as  to  secrecy  in 
voting  would  affect  not  merely 
individual  votes  but  the  whole 
election;  but  the  violations  in 
the  cases  of  two  elderly  persons 
who  were  accompanied  to  the 
polling  booth  by  their  relatives, 
were  of  a harmless  nature,  hav- 
ing absolutely  no  general  effect, 
and  were,  at  the  most,  irregu- 
larities, cured  by  sec.  204. — 5. 
Upon  a motion  to  quash  a by- 
law, the  findings  of  a County 
Court  Judge  upon  a scrutiny 
are  not  binding  upon  the  Court. 
— 6.  The  finality  of  the  voters’ 
list  is  as  binding  upon  the  one 
tribunal  as  upon  the  other;  for, 
although  “scrutiny”  only  is 
mentioned  in  sec.  24  of  the  On- 
tario Voters’  Lists  Act,  the 
policy  of  finality  is  so  clearly 
expressed  that  it  ought  also  to 
be  respected  in  the  High  Court. 
— 7.  Upon  a motion  to  quash  a 
by-law,  the  Court  may,  notwith- 
standing the  finality  of  the 
voters’  list,  consider  and  deter- 
mine objections  taken  to  the 
votes  of  ^ persons  who  were  al- 
lowed to  vote  as  tenants,  where 
the  complaint  is  that  the  names 
were  left  upon  the  voters’  list, 
although  the  persons  were,  at  the 
time  of  preparing  the  list,  actu- 
ally disqualified  by  non-resid- 
ence, and  their  disqualification 
continued  down  to  the  time  of 
the  election. — 8.  The  vote  of 
Mrs.  C.,  a married  woman,  des- 
cribed in  the  list  as  a widow, 
should  not  be  disallowed;  the 
name  should  not  have  been  upon 
the  list ; but,  as  it  Avas  there,  she 
had  the  same  right  to  vote  as 
any  other  disqualified  person 
whose  name  had  by  inadvertence 
been  left  upon  the  list. — 9.  Strik- 
ing certain  votes  off  the  poll  in 
favour  of  the  by-law,  there  still 


remained  a sufficient  majority 
in  favour  of  it. — Per  Magee,  J. 
A. : — Taking  the  declaration 
prescribed  by  the  statute  may  be 
a condition  precedent  to  the  il- 
literate voter’s  right  to  claim 
assistance,  but  not  to  his  right 
to  vote.  There  was  no  valid 
ground  for  striking  the  votes  of 
the  10  illiterate  voters  off  the 
count,  nor  those  of  a blind  voter, 
two  aged,  feeble  Avomen  whose 
relatives  accompanied  them  to 
the  poll,  and  a woman  said  to 
have  openly  marked  her  ballot. 
— 2.  The  extra  ballot  at  one  of 
the  polling  places,  where  only 
220  persons  voted,  and  221 
marked  ballots  were  found  in 
the  box,  should  be  struck  off; 
and  so  also  the  ballot  of  a woman 
who  was  said  to  have  declined 
to  vote.  These  ballots  should 
have  been  disallowed  on  the 
scrutiny. — 3.  The  applicant  fail- 
ed to  shew  a sufficient  number  of 
invalid  votes  to  affect  the  re- 
sult, whether  he  started  with  the 
number  of  votes  counted  by  the 
clerk  or  with  the  number  count- 
ed upon  the  scrutiny. — 4.  The 
Ontario  Voters’  Lists  Act  was 
intended  only  for  provincial  and 
municipal  elections  and  not  for 
voting  on  by-laws;  but  the  lists 
prepared  thereunder  settles  the 
names  of  those  who  are  to  be 
on  the  voters’  list  to  be  prepar- 
ed by  the  clerk  for  the  by-law, 
and  is  the  touchstone  by  which 
it  is  to  be  tested,  having  in  mind 
the  exceptions  referred  to  in 
see.  24. — 5.  It  is  not  illegal  for 
the  clerk  to  act  as  returning 
officer  and  also  as  one  of  the 
deputy  returning  officers. — 6. 
The  objection  that  the  clerk  did 
not  forthwith  certify  to  the 
council  whether  the  required 
majority  of  the  electors  voting 
had  approved  or  disapproved  of 
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the  by-law,  was  not  sustained 
by  the  evidence;  and  so  with 
some  of  the  other  objections. — 
7.  While  there  were  some  irregu- 
larities in  connection  with  the 
marking  of  13  of  the  ballots 
cast,  they  were  of  an  innocent 
character,  and  occurred  without 
objection  from  the  agents  on 
either  side.  The  clerk  and  the 
deputy  returning  officers  ap- 
peared to  have  acted  impartial- 
ly; and  no  ground  was  suggest- 
ed for  suspicion  that  the  result 
did  not  fairly  express  the  will  of 
the  electors.  The  conduct  of 
the  polling  was  in  accordance 
with  the  principles  of  the  Act. 
And,  therefore,  sec.  204  of  the 
Municipal  Act  applied. — Fer 
Meredith,  J.A.  : — Section  24  of 
the  Ontario  Voters’  Lists  Act 
is  not  applicable : it  applies  only 
to  an  ''election”  and  a "scrut- 
iny;” voting  upon  a by-law  is 
not  an  election;  and  a motion 
to  set  aside  a by-law  cannot  be 
considered  a scrutiny. — 2.  The 
saving  provisions  of  sec.  204 
should  not  be  applied,  in  view 
of  the  grave  irregularities,  strik- 
ing at  the  fundamental  principle 
of  secrecy  in  voting ; whether 
the  votes  affected  thereby  were 
or  were  not  to  be  counted,  the 
by-law  should  be  quashed. — 3. 
The  vote  of  Mrs.  C.  should  be 
disallowed ; she  was  absolutely 
disqualified  because  a married 
woman.  Be  Ellis  and  Town  of 
Renfrew,  427. 

4.  Local  Option  By-law — Vot- 
ing— Scrutiny — Votes  of  Ten- 
ants — Residence  — Finality  of 
Voters^  Lists — Votes  of  Per- 
sons not  Entitled  to  Vote — 
Effect  in  Computing  Three- 
fifths  Majority — Inquiry  as  to 
how  Ballots  Marked — Municipal 
Act,  1903,  secs.  200,  371.] — A 
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County  Court  Judge,  upon  a 
scrutiny  of  the  votes  cast  at  the 
voting  upon  a local  option  by- 
law, must  determine  the  ques- 
tion whether  a tenant  who  voted 
was  entitled  to  vote  by  reason 
of  his  having  resided  within  the 
municipality  for  one  month  next 
before  the  election.  The  voters’ 
list,  while  conclusively  establish- 
ing that  the  voter  was  a tenant 
at  the  time  of  the  revision,  does 
not  determine  the  question  of 
residence ; and  it  can  make  no 
difference  that  the  evidence  up- 
on the  question  of  residence  may 
incidentally  disclose  the  fact 
that  the  voter  ought  not  to  have 
been  upon  the  list  at  all. — Re 
Ellis  and  Town  of  Renfrew 
(1911),  23  O.L.R.  427,  at  p. 
435,  referred  to. — It  appeared 
upon  a scrutiny  that  five  per- 
sons voted  who  were  not  en- 
titled to  do  so ; and  the  effect  of 
deducting  these  votes  from  the 
total  of  the  ballots  cast  and  from 
the  votes  in  favour  of  the  by- 
law, would  be  that  the  by-law 
failed  to  carry,  because  the  re- 
quisite three-fifths  of  the  votes 
were  not  in  favour  of  the  by- 
law:— Held,  that  it  was  not  to 
be  assumed  that  the  five  per- 
sons voted  in  favour  of  the  by- 
law, and  the  Judge  upon  the 
scrutiny  must  inquire  and  ascer- 
tain how  the  five  persons  mark- 
ed their  ballots  in  order  to  "de- 
termine whether  the  majority  of 
the  votes  given,  is  for  or  against 
the  by-law:”  sec.  371  of  the 
Municipal  Act,  1903 ; and  his  so 
doing  would  not  violate  sec.  200 
of  the  Act,  because  the  five  per- 
sons were  not  voters,  did  not 
vote,  and  were  not  within  the 
protection  of  the  Act.  Re  West 
Lome  Scrutiny,  598. 

5.  Money  By-law — Voting  on 


XXIII.] 


INDEX. 


727 


— Voters^  List — Finality — Per- 
sons Entitled  to  Vote — Free- 
holders.]— The  order  of  a Div- 
isional Court,  21  O.L.R.  497, 
quashing  a township  by-law 
authorising  the  issue  of  deben- 
tures for  the  purpose  of  grant- 
ing aid  to  a railway  company, 
upon  the  ground  that  a suffi- 
cient number  of  unqualified  per- 
sons voted  to  overcome  the  ma- 
jority in  favour  of  the  by-law, 
the  list  prepared  by  the  clerk 
from  the  assessment  roll  not 
being  conclusive  as  to  the  right 
of  the  persons  named  in  it  to 
vote  on  the  by-law,  was  affirmed. 
He  Dale  and  Township  of  Blan- 
chard, 69. 

6.  Township  By-law  — Tavern 
Licenses  Limited  to  one — Bona 
Fides  — Monopoly  — Liquor  Li- 
cense Act,  secs.  18,  20 — Munici- 
pal Act,  sec.  330.] — A township 
by-law,  passed  in  good  faith 
under  sec.  20  of  the  Liquor  Li- 
cense Act,  R.S.O.  1897,  ch.  245, 
limiting  the  number  of  tavern 
licenses  to  be  issued  in  the  town- 
ship to  one,  was  quashed,  be- 
cause it  gave  to  the  one  licen- 
see an  exclusive  right  of  exer- 
cising, within  the  municipality, 
a trade  or  calling,  contrary  to 
the  provisions  of  330  of  the 
Consolidated  Municipal  Act, 
1903 ; Riddell,  J.,  dissenting. — 
Decision  of  Sutherland,  J.,  fol- 
lowing In  re  Barclay  and  Muni- 
cipality of  Darlington  (1854), 
12  U.C.R.  86,  and  In  re  Grey- 
stock  and  Municipality  of  Oton- 
abee  (1855),  12  U.C.R.  456, 
affirmed. — Semble,  per  Britton, 
J.,  that  the  words  ‘^any  muni- 
cipality,” used  in  sec.  18  of  the 
Liquor  License  Act,  do  not  in- 
clude a township  municipality. 
Re  McCracken  and  United 


Townships  of  Sherborne  et  al., 
81. 

See  Contempt  op  Court — 
Criminal  Law,  2 — ^Highway — 
Parties,  1 — ■ Public  Health 
Act,  2 — Public  Schools. 


MUNICIPAL  ELECTIONS. 

Proceeding  to  Void  Election 
— Civil  Proceeding — Joinder  of 
Respondents  — Municipal  Act, 
1903,  sec.  225  — Common 
Grounds  of  Objection — Other 
Grounds  — Election.  ] — In  re- 
spect of  motions  under  the 
Municipal  Act  to  determine  the 
validity  of  the  election  of  mem- 
bers of  municipal  councils,  sec. 
225  of  the  Act  (3  Edw.  VII. 
ch.  19)  authorises  the  relator  to 
proceed  against  more  than  one 
person  by  the  one  motion  only 
when  'Uhe  grounds  of  objec- 
tion,” that  is,  all  the  grounds 
set  out  in  the  notice,  apply 
equally  to  two  or  more  persons 
elected.” — Where  there  is  a 
common  ground  of  attack,  the 
Judge  before  whom  the  differ- 
ent motions  are  returnable  will 
give  proper  directions  to  enable 
the  cases  to  be  tried  together, 
and  so  avoid  all  unnecessary  ex- 
pense.— In  a case  where  the  re- 
lator had  begun  proceedings 
against  two  persons,  there  being 
a common  ground  of  attack,  but 
all  the  grounds  not  being  com- 
mon to  both,  the  relator  was  al- 
lowed to  strike  out  the  grounds 
not  common  to  both  respondents 
and  so  proceed  with  the  matter 
as  a joint  attack  under  sec.  225, 
or  to  strike  out  the  name  of 
either  respondent  and  proceed 
against  the  other,  leaving  the 
respondent  whose  name  was 
struck  out,  liable  to  separate  at- 
tack.— The  proceedings  under 
the  Municipal  Act  are  civil  pro- 
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ceedings,and  cannot  be  regulated 
by  analogy  to  criminal  proceed- 
ings.— The  Queen  ex  rel.  8t. 
Louis  V.  Reaume  et  al.  (1895), 
26  O.R.  460,  and  Regina  ex  rel. 
Burnham  v.  Hagerman  and 
Beamish  (1900),  31  O.R.  636, 
discussed.  Rex  ex  rel.  Warner  v. 
Skelton  and  Woods,  182. 


NEGLIGENCE. 

Collapse  of  Building  during 
Structural  Alterations — Injury 
to  Person  in  Neighbouring 
Building — Liability  of  Oivner — 
Changes  Made  by  Tenant  Pur- 
suant to  Lease — Possession  of 
Tenant — Employment  of  Jn- 
pendent  Contractor  and  Archi- 
tect — Evidence  — Finding  of 
Jury — Charge  of  Trial  Judge 
—New  Trial.] — Upon  appeal  by 
the  defendant  R.  from  the  judg- 
ment of  a Divisional  Court,  21 
O.L.R.  545,  affirming  the  judg- 
ment at  the  trial,  in  favour  of 
the  plaintiff,  in  an  action  to  re- 
cover damages  for  injuries  sus- 
tained by  her  owing  to  the  col- 
lapse of  a building,  the  Court 
of  Appeal  directed  a new  trial. 
— Per  Moss,  C.J.O. : — It  would 
aid  materially  in  arriving  at  a 
final  conclusion  as  to  the  de- 
fendant R. ’s  liability  in  law,  if 
more  light  was  thrown  upon  the 
part  of  the  case  relating  to  the 
employment  of  and  instructions 
to  the  architect  by  whom  the 
plan  was  prepared  and  under 
whose  direction  the  work  of  al- 
tering the  building  was  done, 
and  his  knowledge  and  means 
of  knowledge  of  the  condition 
of  the  walls,  as  well  as  his  com- 
petency.— Per  Garrow,  J.A.  : — 
An  owner  may  be  liable,  al- 
though out  of  possession,  if  he 
created  or  permitted  to  be  cre- 
ated the  nuisance  complained 
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of,  or  if  the  injury  complained 
of  was  brought  about  through 
the  defective  condition  of  the 
premises  which  it  was  his  duty, 
under  a covenant  with  his  ten- 
ant, to  repair.  The  alterations 
which  brought  about  the  dis- 
aster were  none  the  less  R.  ’s, 
because  he  did  not  perform  the 
work  with  his  own  hands,  for 
he  authorised  and  commanded 
it  by  an  express  covenant  in  the 
lease.  The  injury  was  the 
direct  consequence  of  the  very 
thing  contracted  to  be  done,  for 
which  the  defendant  R.  was  re- 
sponsible, unless  otherwise  ex- 
cused. His  real  defence  must 
be  that,  in  doing  as  he  did,  he 
took  reasonable  care ; and  the 
question  was  one  of  fact — did 
he,  by  employing  an  indepen- 
dent contractor,  and  by  adopt- 
ing and  acting  upon  a plan  pre- 
pared by  an  architect,  do  all 
that  a reasonable  man,  in  such 
circumstances,  should  have 
done?  That  was  a question  for 
the  jury,  to  whom  it  was  not 
clearly  submitted  at  the  first 
trial. — Per  Maclaren,  J.A. : — 
In  such  a case  as  this,  it  is  the 
tenant  or  occupier,  and  not  the 
landlord,  who  is  responsible  to 
third  persons.  When  the  build- 
ing collapsed,  the  tenant  was 
actually  in  possession  under  the 
lease.  The  defendant  R.  was 
not  liable  for  an  accident  re- 
sulting from  the  negligence  of 
the  tenant  or  his  architect,  in 
the  circumstances  of  this  case. 
The  plaintiff  did  not  make  out 
such  a case  as  would  entitle  her 
to  a verdict. — Per  Riddell,  J.  : 
— The  defendant  R.  w^  not  re- 
sponsible for  the  negligence  of 
his  tenant;  the  tenant  was  not 
the  agent  of  R.  in  making  the 
change  in  the  building— nor 
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could  it  be  fairly  said  that  the 
change  was  being  made  for  R. 
The  improvements  were  to  be- 
come and  remain  the  property 
of  R.,  but  the  changes  were  for 
the  defendant’s  advantage  and 
at  his  desire.  The  mere  fact 
that  there  was  a possibility  that 
the  work  would  be  done  in  such 
a way  as  to  do  harm,  would  not 
fix  R.  with  liability — the  use  of 
the  building  in  the  manner  con- 
templated by  the  lease  would 
not  naturally  and  necessarily 
cause  damage.  All  the  facts, 
however,  not  being  before  the 
Court,  there  should  be  a new 
trial.  Earl  v.  Reid,  453. 

See  Bailment — Damages,  1 
— Easement — ^Railway,  2,  3 — 
Street  Railways. 


NEW  TRIAL. 

See  Criminal  Law,  2 — Neg- 
ligence— Railway,  3. 


NOTICE. 

See  Railway,  1. 


NOTICE  OF  DEATH. 

See  G-ift. 


NUISANCE. 

See  Criminal  Law,  2. 


NULLITY  OF  MARRIAGE. 

See  Husband  and  Wipe,  1. 


ONTARIO  RAILWAY  AND 
MUNICIPAL  BOARD. 

See  Criminal  Law,  2. 


OPTION. 

See  Landlord  and  Tenant,  1. 


PARENT  AND  CHILD. 

See  Covenant,  1. 


PARTIES. 

1.  Appeal — Motion  to  Quash 


Municipal  By-law  — School 
Board — Money  Interest  under 
By-law — Leave  to  Intervene  and 
Support  By-law  — Terms  — 
Costs.] — An  application  by  a 
ratepayer  of  a township  to  quash 
a by-law  passed  by  the  township 
council  to  authorise  the  issue  of 
debentures  for  the  purpose  of 
purchasing  a site  and  erecting 
a school-house  for  a township 
continuation  school,  was  dis- 
missed by  a Judge,  and  the  dis- 
missal affirmed  by  a Divisional 
Court.  The  applicant  launched 
a further  appeal  to  the  Court 
of  Appeal : — Held,  that,  as  there 
was  reason  to  believe  that  the 
towr.ship  council  would  not  sup- 
port the  by-law  before  the  Court 
of  Appeal,  the  Continuation 
School  Board  should  be  allowed 
(at  its  own  expense)  to  inter- 
vene upon  the  hearing  of  the  ap- 
peal and  be  heard  by  counsel  in 
support  of  the  by-law. — The 
Board  was  a proper,  if  not  a 
necessary,  party  to  the  applica- 
tion to  quash,  by  reason  of  its 
substantial  interest  in  the  money 
to  be  raised  by  the  debentures. 
— The  order  allowing  the  Board 
to  intervene  should  contain  an 
undertaking  by  the  Board  to 
submit  to  and  abide  by  any 
order  as  to  costs  to  be  made  on 
the  appeal.  Re  Henderson  and 
Township  of  West  Nissoiiri,  651. 

2.  Misjoinder  of  Plaintiffs — 
Separate  Causes  of  Action  Im- 
properly Combined  in  one  Ac- 
tion— C ompany — S hare  holders — 
Class  Action — Election.] — There 
were  four  plaintiffs  in  this  ac- 
tion, a company  and  three  in- 
dividuals ; and  three  defendants, 
two  companies  and  an  individu- 
al. The  plaintiff  W.  was  de- 
scribed as  suing  on  behalf  of 
himself  and  all  other  share- 


730 


INDEX. 


holders  of  the  plaintiff  company ; 
and  his  claim  was  to  have  it 
declared  that  an  alleged  agree- 
ment between  the  plaintiff  com- 
pany and  the  -defendants  was 
not  valid  or  had  expired ; he  was 
one  of  the  shareholders  of  the 
plaintiff  company  who  did  not 


sign 

the 

agreement,  and  he 

affected 

to  represent 

those 

of 

the 

shareholders 

who 

were 

in 

the  same 

inter- 

est. 

He 

also  alleged 

that 

the  defendant  M.  induced  the 
signing  of  the  agreement,  and 
charged  that  the  signatures  were 
not  binding: — Held,  that  W. 
could  not  maintain  his  alleged 
causes  of  action ; and  the  ac- 
tion, so  far  as  it  was  his,  was 
summarily  dismissed,  without 
prejudice  to  his  right  to  bring 
any  action  against  the  defend- 
ants, or  any  of  them. — The  other 
claims  were : ( 1 ) the  claim  of 
the  plaintiff  company,  (a)  to 
set  aside  the  agreement  and  all 
other  agreements  between  the 
companies,  and  (b)  for  a declar- 
ation of  the  plaintiff  company’s 
title  to  certain  lands  as  against 
the  defendants,  an  injunction, 
etc.;  (2)  the  claim  of  the  plain- 
tiff P.  to  set  aside  his  signature 
to  the  agreement  and  all  that 
depended  upon  this;  and  (3) 
the  like  claim  on  the  part  of  the 
plaintiff  M. : — Held,  that  these 
three  claims  were  wholly  dis- 
tinct, none  depending  on  any 
other;  and  the  plaintiffs  must 
elect  upon  which  of  the  three 
they  would  proceed.  Harris 
Maxivell  Larder  Lake  Mining 
Co.  V.  Gold  Fields  Limited,  625. 

See  Covenant,  1 — Municipal 
Elections  — Public  Health 
Act,  2. 
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PARTITION. 

See  Devolution  of  Estates 
Act. 


PARTY  WALL. 

See  Deed. 


PATENT  FROM  CROWN. 

See  Free  Grants  and  Home- 
steads Act. 

PENALTY. 

See  Contract,  2 — Dentistry. 

PETITION. 

See  Company,  4. 


PHYSICIAN. 

See  Public  Health  Act,  2. 


POSTPONEMENT  OF  TRIAL. 

See  Criminal  Law,  2. 


POWER  OF  SALE. 

See  Mortgage. 


PRACTICE. 

Order  Made  on  Consent — 
Terms  of  Consent  not  Followed 
— Power  to  Vary  Order  after 
Formal  Issue — Ex  Parte  Order 
— Con.  Pule  358  — • Appeal  — 
Leave — Hon.  Pule  111 — Order 
Finally  Disposing  of  Action — 
Power  of  Court,  on  Appeal,  to 
Make  Order — Costs.] — Upon  the 
application  of  the  plaintiff,  an 
order  was  made  by  the  Master 
in  Chambers  (purporting  to  be 
upon  the  consent  of  the  defend- 
ant) dismissing  the  action  and 
ordering  the  payment  of  two 
sums  of  money  by  the  defend- 
ant to  the  plaintiff.  The  order 
in  fact  went  beyond  the  consent. 
After  it  had  been  issued  and 
served,  the  Master,  upon  the  ap- 
plication of  the  defendant,  and 
against  the  protest  of  the  plain- 
tiff, made  an  order  varying  it. 
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The  plaintiff  appealed  from  the 
second  order  to  a Judge  in 
Chambers,  who  dismissed  the  ap- 
peal; and  the  plaintiff  then  ap- 
pealed to  a Divisional  Court : — 
Held,  that  leave  to  appeal  was 
not  necessary:  the  order  of  the 
Judge,  confirming  the  order  of 
the  Master,  finally  disposed  of 
the  action  or  matter,  ’ ’ within  the 
meaning  of  Con.  Rule  777 
(1278,  1307).  — 2.  That  the 

Master  had  no  power  to  vary  the 
order  first  made.  Where  an 
order  correctly  sets  out  what  the 
Court  or  Judge  actually  decided 
and  intended  to  decide,  there  is 
n(>  power  in  the  Court  to  vary 
the  order,  upon  motion  after  the 
order  has  been  formally  issued. 
— Klinck  V.  Ontario  Loan  and 
Investment  Co.  (28th  June, 
1889),  not  reported,  and  Spence- 
ly  V.  Peterborough  W.  Co.  (15th 
June,  1894),  not  reported,  fol- 
lowed.— 3.  That  the  first  order 
made  was  not  an  ex  parte  order, 
within  the  meaning  of  Con.  Rule 
358. — 4.  That  the  Court,  on  an 
appeal  from  the  order  as  varied, 
had  the  power  to  make  the 
order  which  should  have 
been  made  in  the  first  instance; 
and  that  such  order  should  he 
made. — Klinck  v.  Ontario  Loan 
and  Investment  Co.,  supra,  fol- 
lowed.— 5.  That  there  should  be 
no  costs.  Broom  v.  Pepall,  630. 

See  Costs — ^County  Courts — 
Devolution  op  Estates  Act — 
DISC0^^RY  — Judgment — ^Mun- 
icipal Elections  — Parties  — 
Public  Health  Act,  2 — Rail- 
way, 3 — Writ  of  Summons. 

PRESCRIPTION. 

See  Easement. 


PRINCIPAL  AND  AGENT. 

See  Company,  1 — Insurance, 

3. 


PRINCIPAL  AND  SURETY. 

See  Promissory  Notes,  2. 

PROMISSORY  NOTES. 

1.  Indorsement  to  Bank  by  de 
Facto  Officers  of  Foreign  Com- 
pany— Holders  in  Hue  Course — 
Liability  of  Makers — Misrepre- 
sentation— Advances  by  Bank — 
Lien  for  Balance  Due — Title  to 
Notes  — • Capacity  to  Indorse  — 
Irregularities  in  Organisation  of 
Company  — Bills  of  Exchange 
Act,  secs.  20,  54(2),  58,  185(5) 
— Absence  of  License  to  Do  Busi- 
ness in  Ontario  — License  Ob- 
tained before  Action  Brought — 
Retroactive  Effect  — Extra-Pro- 
vincial Corporations  Licensing 
Act.] — In  actions  upon  promis- 
sory notes  made  by  the  defen- 
dants respectively  in  favour  of 
a foreign  company  (incorpora- 
ted in  Oklahama,  U.S.A.),  which 
notes  were  given  in  payment  for 
shares  of  the  capital  stock  of  the 
company,  and  were  indorsed  by 
the  de  facto  officers  of  the  com- 
pany to  the  plaintiffs,  the  de- 
fences set  up  by  the  defendants 
were  : ( 1 ) that  the  notes  were  ob- 
tained by  misrepresentation ; 
(2)  that  the  plaintiffs  were  not 
holders  in  due  course;  (3)  that 
the  plaintiffs  acquired  no  title 
by  the  indorsement  of  the  notes 
to  them  by  the  de  facto  officers 
of  the  foreign  company;  (4) 
that  the  company  having  no  li- 
cense to  carry  on  business  in 
Ontario,  their  doing  so  was  il- 
legal, and  the  plaintiffs,  claim- 
ing under  the  company,  were 
affected  by  the  illegality : — Held, 
(1)  that  it  was  not  necessary 
to  consider  the  first  defence,  in 
view  of  the  decision  upon  the 
other  defences;  the  plaintiffs,  if 
holders  in  due  course,  were  not 
affected  by  irregularities  and 
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misrepresentations  which  might 
be  validly  invoked  were  the  ac- 
tion by  the  foreign  corporation. 
— (2)  That  the  notes  were  in- 
dorsed by  the  company  gener- 
ally (assuming  the  validity  of 
the  indorsement)  and  lodged 
with  the  plaintiffs,  and,  while 
not  discounted,  were  held  by  the 
plaintiffs  under  the  terms  of  a 
document  upon  the  faith  of 
which  advances  were  made,  and 
which  entitled  the  plaintiffs  to 
resort  to  all  notes  held  on  their 
customer’s  account  for  payment 
of  the  balance  due  upon  ad- 
vances made;  no  advance  was 
made  at  the  time  of  the  deposit 
of  each  particular  note,  but  the  | 
balance  due  the  plaintiffs  ex-  | 
ceeded  the  amount  due  on  the  j 
notes  in  question ; and  the  lien  | 
thus  conferred  made  the  plain-; 
tiffs  holders  for  value:  Bills  of 
Exchange  Act,  sec.  54(2). — (3) 
That  it  could  not  be  said  that 
the  indorsement  of  the  notes ! 
was  a nullity  and  conferred  no ! 
title  at  all ; the  defendants  made  | 
the  notes  payable  to  the  com- 1 
pany,  and  were  precluded  from  I 
denying  to  a holder  in  due 
course  the  existence  of  the  payee 
and  its  then  capacity  to  indorse : 
Bills  of  Exchange  Act,  sec.  185  | 
(h).  This  wiped  out  any  de- 1 
fences  based  upon  the  irregular- 1 
ity  of  the  organisation  of  the 
company.  The  ‘‘capacity  to  in- 
dorse” also  was  to  be  presumed 
— that  is,  in  case  of  a company, 
that  it  has  officers  who  can  in- 
dorse : Royal  British  Bank  v. 
Turqnand  (1856),  6 E.  & B. 
327.  But,  if  the  company  were 
still  unorganised,  then  the  com- 
pany into  which  the  defendants 
sought  admission  and  to  which 
the  plaintiffs  lent  their  money 
was  a fictitious  or  non-existent 
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body,  and  the  notes  became  pay- 
able to  bearer,  and  the  defend- 
ants were  liable:  Bills  of  Ex- 
change Act,  sec.  20(5).  — (4) 
Per  Boyd,  C.,  that  the  giving  of 
the  notes  and  the  negotiation  of 
them  with  the  plaintiffs  were 
both  matters  done  in  or  for  the 
carrying  on  of  the  business  of 
the  company,  which  were  pro- 
hibited by  the  Extra-Provincial 
Corporations  Licensing  Act,  63 
Viet.  (0.)  ch.  24,  sec.  6,  and 
were  illegal  and  not  recognisable 
or  enforceable  in  any  Court  so 
long  as  the  illegality  continued. 
By  sec.  58  of  the  Bills  of  Ex- 
change Act,  the  burden  was  cast 
upon  the  plaintiffs  to  shew  that 
they  had  given  value  in  good 
faith,  i.e.,  without  notice  of  the 
illegality;  and  that  burden  the 
plaintiffs  had  not  discharged. — 
Per  Middleton,  J.,  semhle,  that 
the  warranty  of  the  capacity  to 
indorse  precluded  the  defend- 
ants from  setting  up  this  ille- 
gality. “Capacity  to  indorse” 
means  the  ability  to  transfer  a 
valid  title  to  the  indorsee,  and 
covers  compliance  with  all  local 
laws  necessary  to  make  this  in- 
dorsement effectual. — But  held, 
per  curiam,  that  a license  issued 
to  the  foreign  company,  after 
the  making  of  the  notes,  but 
before  action,  had  a retroactive 
effect,  removed  the  illegality, 
and  enabled  the  plaintiffs  to 
maintain  the  action.  Canadian 
Bank  of  Commerce  v.  Rogers, 
Canadian  Bank  of  Commerce  v. 
Hgckwell,  Canadian  Bank  of 
Commerce  v.  Simpson,  109. 

2.  Indorsement  to  Bank  for 
Collection — Subsequent  Advan- 
ces by  Bank  to  Indorser — Lia- 
bility of  Accommodation  Mak- 
ers— Sureties — Knowledge  of 

Bank — Extension  of  Time — 
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Failure  of  Consideration  after 
Maturity — Equity  Attacking  to 
Note — Lien  of  Bank  for  Ad- 
vances— Bills  of  Exchange  Act, 
secs.  54,  70,  71,  74.] — A joint 
and  several  promissory  note, 
dated  the  1st  July,  1907,  for 
$2,000,  made  by  the  two  defen- 
dants and  L.  to  the  order  of  F., 
payable  three  months  after  date, 
was  indorsed  by  F.  to  the  plain- 
tiff bank.  The  defendants  were 
in  fact  securities  for  L. ; but — 
Held,  upon  the  evidence,  that 
that  fact  was  not  known  to  the 
bank  before  the  commencement 
of  the  action. — Meld,  also,  upon 
the  evidence,  that  there  was  no 
binding  agreement  between  F. 
and  L.  to  give  time  to  the  latter 
for  payment  of  the  note. — On 
the  12th  September,  1907,  F., 
having  previously  had  his  own 
note  for  $500  discounted  by  the 
bank,  left  the  $2,000  note  with 
the  bank — F.  said,  “for  colla- 
teral and  collection”  and  “for 
moneys  that  would  be  advanced 
from  time  to  time  from  the 
drafts  going  through;”  the 
manager  said,  “for  what  it  was 
worth.”  It  was  entered  in 
“bills  for  collection.”  There 
was  no  hypothecation  agree- 
ment, and  the  note  did  not  ap- 
pear in  the  collateral  register 
kept  by  the  bank.  At  this  time, 
F.  owed  the  bank  nothing  ex- 
cept upon  his  discounted  note 
for  $500.  Upon  the  4th  Octo- 
ber, the  due  date  of  the  note, 
F.’s  direct  liability  to  the  bank 
had  increased  to  $800,  and  he 
was  liable,  in  addition,  as  indor- 
ser of  a note  for  $250.  On  the 
29th  January,  1908,  F.  was 
clear  of  direct  indebtedness  to 
the  bank,  and  continued  so  un- 
til the  25th  March,  and  no  note 
of  his  was  outstanding.  On 
the  31st  klarch,  F.  was  again 


clear  of  direct  indebtedness,  and 
continued  so  until  the  28th 
April,  with  the  exception  of  an 
overdraft  on  the  15th  April, 
which  was  covered  shortly  after- 
wards. From  the  28th  April 
until  the  24th  November,  F.  was 
under  direct  liability  to  the 
bank;  on  the  latter  date,  he  was 
again  clear  of  direct  indebted- 
ness, although  there  were  out- 
standing notes  under  discount. 
After  the  24th  November,  he 
again  became  indebted  to  the 
bank,  and  this  indebtedness  in- 
creased until  it  amounted  on 
the  2nd  March,  1909,  when  this 
action  was  begun,  to  $1,046.90. 
The  note  sued  on  remained  un- 
paid in  the  hands  of  the  bank 
from  its  maturity  till  the  com- 
mencement of  the  action.  About 
the  18th  July,  1908,  a partner- 
ship arrangement  between  F. 
and  L.  came  to  an  end;  and  L. 
alleged  that  the  consideration 
for  the  note,  therefore,  failed : 
— Held,  that  the  bank  had  failed 
to  prove  that  at  any  period  the 
note  was  deposited  as  collateral 
security ; and  the  result  of  the 
fact  that,  subsequent  to  the  al- 
leged failure  of  consideration 
between  the  parties  in  July, 
1908,  F.’s  direct  indebtedness 
to  the  bank  was  cleared  off  (in 
November,  1908),  was  that  the 
bank  was  in  no  better  position 
than  if  it  had  taken  the  note  for 
the  first  time  when  F.  became 
again  indebted  to  the  bank  after 
the  24th  November,  1908;  im- 
mediately prior  to  that  time, 
the  bank  was  a mere  holder  for 
collection,  subject  to  any  de- 
fence that  might  be  set  up 
against  its  customer.  Failure 
of  consideration,  even  after 
maturity,  may  be  an  equity  at- 
taching to  the  note  (Britton, 
J.,  dissenting). — Sections  54, 
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70,  71,  and  74  of  the  Bills  of  Ex- 
change Act  considered. — Hol- 
mes V.  Kidd  (1858),  3 H.  & N. 
891,  28  L.  J.  Ex.  112,  and  Cliing 
V.  Jeffery  (1885),  12  A.R.  432, 
followed. — Held,  also,  upon  the 
evidence  (Britton,  J.,  dissent- 
ing), that,  as  between  F.  and 
L.,  when  their  partnership  ar- 
rangement terminated  in  July, 
1908,  there  was,  as  the  defend- 
ants alleged,  an  entire  failure 
of  consideration  for  the  note, 
which  was  given  for  a share  in 
F.’s  business;  and  that  the 
plaintiffs  were,  therefore,  not 
entitled  to  recover. — Judgment 
of  Boyd,  C.,  reversed.  Mer- 
chants Bank  of  Canada  v. 
Thompson,  502. 

PROPEIETAEY  RIGHTS. 

Bee  Water  and  Watercour- 
ses. 

PROVINCIAL  LEGISLATURE. 

See  Weights  and  Measures. 


PUBLIC  HEALTH  ACT. 

1.  Construction  of  sec.  72 — 
Ejusdem  Generis  Rule — Nox- 
ious or  Offensive  Trade — ‘‘Such 
as  may  Become  Offensive” — 
Conviction — Jurisdiction  of 

Magistrate  — Evidence.]  — ^A 
magistrate ’s  conviction  cannot 
be  quashed  on  the  ground  that 
he  improperly  weighed  the  evi- 
dence, but  may  be  quashed  on 
the  ground  that  there  was  no 
evidence  to  give  him  jurisdic- 
tion to  convict. — Regina  v.  Coul- 
son  (1896),  27  O.R.  59,  fol- 
lowed.— Upon  an  application  to 
quash  a magistrate’s  conviction 
of  the  defendants  under  sec. 
72  of  the  Public  Health  Act: — 
Held,  that  there  was  evidence 
liefore  the  magistrate  sufficient, 
if  believed,  to  warrant  a finding 
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that  the  defendants’  trade  or 
manufacture — heating  and  pre- 
paring asphalt  and  other  pav- 
ing material — as  carried  on  by 
them,  was  both  noxious  and  of- 
fensive, because  there  was  evi- 
dence that  the  fumes  arising 
from  the  heated  mixtures  used 
by  the  defendants  caused  the  air 
in  the  neighbourhood  to  be 
tainted  with  disagreeable  odours 
which  penetrated  the  houses  of 
some  of  the  witnesses,  causing 
discomfort  and  annoyance  and 
even  illness. — Held,  also,  that 
the  trade  or  manufacture  of  the 
defendants,  not  being  one  of 
those  specially  prohibited  by 
sec.  72,  was  embraced  within  the 
words,  ‘Any  other  noxious  or 
offensive  trade,  business  or 
manufacture,  or  such  as  may 
become  offensive  ; ’ ’ for,  apply- 
ing the  doctrine  of  ejusdem  gen- 
eris, the  defendants’  trade  or 
manufacture  was  of  the 
same  kind  as  two  of  the 
trades  mentioned  in  the 
section,  namely,  “refining  of 
coal  oil”  and  “manufactur- 
ing of  gas.” — Held,  also,  that, 
by  adding  to  sec.  72  the  words 
(not  in  the  English  Act)  “or 
such  as  may  become  offensive,” 
the  Legislature  was  seeking  to 
avoid  the  application  of  the 
ejusdem  generis  rule  to  the  case 
of  any  trade,  business  or  manu- 
facture which,  in  the  usual  and 
necessary  course  of  its  opera- 
tions, might  become  offensive, 
and  as  to  which  norther  speci- 
fic provision  was  made  in  the 
Act.  Rex  V.  Barker  Asphalt 
Paving  Co.,  372. 

2.  Employment  of  Physician 
by  Local  Board  of  Health  to 
Attend  Smallpox  Patients — Re- 
muneration— Quantum  Meruit 
— Remedy  — Action  against 
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Members  of  Board — Order  on 
Treasurer  of  Municipality — 
Secs.  57  and  93  of  Act — Condi- 
tion Precedent — Inaibility  of 
Patients  to  Pay — Parties.]  — 
The  judgment  of  Meredith, 
C.J.C.P.,  20  O.L.R.  578,  was  af- 
firmed by  the  Court  of  Appeal. 
Ross  V.  Township  of  London, 
74. 


PUBLIC  SCHOOLS. 

1.  Continuation  School — 

County  By-law — High  School 
District — Township  By-latv  — 

Continuation  Schools  Act,  1909, 
sec.  9 — High  Schools  Act,  1909, 
sec.  4 — ‘^Existed  in  Fact.”]  — 
The  Middlesex  county  council, 
in  1888,  passed  a by-law,  under 
the  authority  of  sec.  6 of  the 
then  High  Schools  Act,  R.S.O. 
1887,  ch.  226,  constituting  the 
electoral  division  of  East  Mid- 
dlesex a high  school  district.  No 
trustees  were  appointed,  no  site 
was  purchased,  no  school-house 
built,  and  nothing  was  done 
under  the  by-law.  In  Janu- 
ary, 1910,  the  county  council 
passed  a by-law  establishing  a 
continuation  school  in  the  town- 
ship of  West  Nissouri,  which  was 
part  of  the  high  school  district 
set  apart  by  the  former  by-law. 
This  by-law  was  not  directly  at- 
tacked, but  was  said  to  be  void 
by  reason  of  sec.  9 of  the  Con- 
tinuation Schools  Act,  9 Edw. 
VII.  ch.  90,  which  provides  that 
a continuation  school  shall  not 
be  established  in  a high  school 
district.  The  West  Nissouri 
township  council  then  passed  a 
by-law  authorising  the  raising 
of  money  for  the  purchase  of 
a school-site  and  the  erection  of 
a school-house.  By  sec.  4 of 
the  High  Schools  Act,  9 Edw. 
VII.  ch.  91,  whenever  a high 
school  district  has  existed  in 


fact  for  three  months,  it  shall 
continue  to  exist,  and  shall  be 
deemed  to  be  a high  school  dis- 
trict under  the  new  Act,  no 
matter  whether  originally  regu- 
larly formed  or  not: — Held, 
Riddell,  J.,  dissenting,  that  the 
effect  of  the  last-mentioned  en- 
actment was  that  high  school 
districts  which  had  not  existed 
in  fact,  but  only  on  paper,  were 
suffered  to  perish  as  the  result 
of  the  repeal  of  the  former  legis- 
lation ; and,  therefore,  the  East 
Middlesex  high  school  district 
did  not  exist  when  the  county 
by-law  establishing  a continua- 
tion school  in  a part  of  East 
IMiddlesex  was  passed ; and  the 
township  by-law  founded  there- 
on was  not  open  to  objection. — 
Order  of  Middleton,  J.,  af- 
firmed. Re  Henderson  and 
Toivnship  of  West  Nissouri,  21. 

2.  Two  School-houses  in  one 
Section — Public  Schools  Act, 
secs.  31,  72  (g),  126 — Discretion 
of  Trustees — Township  Corpor- 
ation— By-law  — Mandamus.]  — 
Under  the  Public  Schools  Act, 
9 Edw.  VII.  ch.  89,  there  may 
be  more  than  one  school  in  a 
rural  section:  nothing  is  to  be 
found  in  the  Act  prohibiting 
the  establishment  of  two  or 
more  schools  in  a section;  and 
by  sec.  72  (g)  power  to  deter- 
mine ‘ ‘ the  number  of  schools  to 
be  opened  and  maintained”  is 
conferred  upon  all  Public 
School  Boards ; sec.  126  also 
contemplates  that  there  may  be 
more  than  one  school  in  a sec- 
tion. The  trustees  may,  of  their 
own  motion,  do  what  the  Mini- 
ster of  Education  has  power  to 
compel  them  to  do  under  sec. 
31. — Mandamus  to  a township 
council  to  pass  a by-law  for  the 
issue  of  debentures  to  provide 
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funds  for  the  purpose  of  ac- 
quiring sites  for  and  building 
two  school-houses  in  one  of  the 
sections  of  the  township;  Brit- 
ton, J.,  dissenting. — Order  of 
Middleton,  J.,  affirmed.  Ee 
Medora  School  Section  No.  4, 
523. 

See  Parties,  1. 

QUANTUM  MERUIT. 

See  Public  Health  Act,  2. 

RAILWAY. 

1.  Carriage  of  Goods — Delay 
in  Transit — Delay  in  Giving 
Notice  to  Consignee — Injury  to 
Perishable  Goods  by  Delay — 
Liability  of  Carrier — Contract 
Made  with  Another  Carrier — 
Connecting  Line — Privity — Bill 
of  Lading — Condition — Foreign 
Contract — Liability  apart  from 
Contract.] — A car-load  of  pine- 
apples purchased  by  the  plain- 
tiffs in  New  York  was  con- 
signed by  the  vendors  to 
the  plaintiffs  at  Ottawa,  on 
the  22nd  June.  The  goods 
were  delivered  to  the  New 
York  Central  Railroad  Com- 
pany, and  the  route  specified 
was  by  the  defendants’  railway, 
which  connected  with  the  New 
York  Central  line.  The  fruit 
did  not  arrive  at  Ottawa  until 
the  25th  June,  which  was  a 
Saturday,  and  no  notice  of  its 
arrival  was  given  to  the  plain- 
tiffs until  the  morning  of  the 
27th.  The  fruit  was  then  badly 
damaged  by  heating;  a substan- 
tial portion  of  the  injury  took 
pMce  between  Saturday  after- 
noon and  Monday  morning,  and 
some  injury  during  the  jour- 
ney; the  delay  in  the  journey 
took  place  partly  upon  the  New 
York  Central  line,  and  partly 


upon  the  defendants  ’ line : — 
Held,  Riddell,  J.,  dubitante, 
that  the  defendants  v/ere  liable 
for  the  deterioration  of  the 
fruit. — Judgment  of  the  County 
Court  of  the  County  of  Carle- 
ton  reversed. — Per  Boyd,  C.  : — 
The  defendants  received  the 
fruit  either  as  common  carriers 
or  as  under  a new  contract  con- 
formable to  the  terms  of  the 
original  carriers’  bill  of  lading, 
and  in  either  aspect  were  liable 
for  negligence  in  handling  the 
car  or  in  the  lack  of  due  dili- 
gence in  giving  notice  of  its  ar- 
rival. The  goods  were  mani- 
festly of  a perishable  character, 
and  called  for  reasonable  dili- 
gence in  giving  notice  of  their 
arrival ; till  such  notice  was 
given,  the  defendants  were 
liable  as  carriers. — Per  Middle- 
ton,  J. : — The  contract  made 
with  the  initial  carrier,  appli- 
cable to  the  whole  journey,  de- 
fines the  terms  upon  which  the 
subsequent  carrier  undertakes 
to  carry,  and  must  be  deemed 
to  be  the  contract  between  the 
parties : if  it  w^ere  otherwise,  the 
defendants,  when  they  under- 
took the  carriage  of  the  goods, 
received  them  as  common  car- 
riers, and  there  was  no  restric- 
tion upon  their  common  law 
liability.  The  liability  of  the 
defendants,  according  to  clause 
5 of  the  United  States  form  of 
contract,  under  which  the  goods 
were  shipped,  was  that  of  car- 
riers until  the  expiry  of  48 
hours  after  notice  that  the 
goods  were  ready  for  delivery; 
and,  apart  from  contract,  the 
goods  being  of  a perishable  nat- 
ure, it  was  the  defendants’  duty 
to  give  notice  promptly,  and 
their  liability  as  carriers  con- 
tinued while  that  duty  remained 
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undischarged. — Corby  v.  Grand 
Trunk  R.W.  Co.  (1905),  6 

O.W.R.  81,  492,  approved  and 
followed.  Corby  v.  Grand 
Trunk  R.W.  Co.,  318. 

2.  Carriage  of  Live  Stock — 
Injury  to  Persons  in  Charge 
Travelling  on  Pass — Shipping 
Contract — Liability  for  Negli- 
gence— Claim  for  Indemnity 
against  Shippers.)^ — ^The  third 
parties  shipped  horses  over  the 
defendants’  railway  and  placed 
G.  and  R.  in  charge.  G.  was 
killed  and  R.  injured  while  on 
the  defendants’  train  through 
the  negligence  of  the  defend- 
ants, and  these  actions  were 
brought  to  recover  damages  for 
the  death  and  injury.  The  ac- 
tions were  settled  by  the  pay- 
ment by  the  defendants  of  sub- 
stantial sums;  the  solicitors  for 
the  third  parties  agreeing  not 
to  contest  the  liability  of  the 
defendants,  nor  the  amounts  at 
which  the  settlements  were 
made.  The  contract  between 
the  defendants  and  the  third 
parties  provided  that,  in  case 
of  the  defendants  granting  to 
the  shipper,  or  any  nominee  or 
nominees  of  the  shipper,  a pass 
or  privilege  less  than  full  fare 
to  travel  on  the  train  in  which 
the  property  was  being  carried, 
for  the  purpose  of  taking  care 
of  the  same  while  in  transit, 
and  at  the  owner’s  risk,  then, 
as  to  every  person  so  travelling 
on  such  pass  or  privilege  less 
than  full  fare,  the  defendants 
were  to  be  entirely  free  from 
liability  in  respect  of  his  death, 
injury  or  damage,  and  whether 
it  was  caused  by  the  negligence 
of  the  defendants,  or  their  ser- 
vants ; and  that  ‘ ‘ owners  or 
their  agents  in  charge  of  car- 
loads will  be  carried  free  on  the 


same  train  with  their  live  stock 
upon  their  signing  the  special 
contract  approved  by  the  Board 
of  Railway  Commissioners;” 
and  on  the  back  of  the  printed 
contract  was  a blank  form,  to 
be  filled  in  with  the  names  of 
the  owners  or  their  nominees 
so  travelling,  intended  to  be 
signed  by  them,  but  not  in  fact 
signed  by  either  G.  or  R. ; the 
printed  instructions  were  that 
‘'agents  must  require  those  en- 
titled to  free  passage,  in  respect 
of  live  stock  under  this  con- 
tract, to  write  their  names  in 
the  line  above:” — Held,  affirm- 
ing the  judgment  of  Teetzel, 
J.,  21  O.L.R.  575,  that  the  third 
parties  were  not  bound  to  in- 
demnify the  defendants  in  re- 
spect of  the  sums  paid  to  the 
plaintiffs. — Per  Garrow,  J.A.  : 
— The  general  rule  as  to  the 
right  of  indemnity  is,  that  the 
claim,  unless  expressly  contrac- 
ted for,  must  be  based  upon  a 
previous  request  of  some  kind, 
either  express  or  implied,  to  do 
the  act  in  respect  of  which  the 
indemnity  is  claimed ; and, 
there  being  no  express  covenant 
or  contract  of  indemnity,  it  was 
impossible,  in  the  circumstances, 
to  imply  one : to  do  so  would  not 
be  in  furtherance  of  an  exist- 
ing contract,  but  to  make  an  en- 
tirely new  and  different  one. — 
Bir^ningham  and  District  Land 
Co.  V.  London  and  North  West- 
ern R.W.  Co.  (1886),  34  Ch.  D. 
261,  274,  Sheffield  Corporation 
V.  Barclay,  [1905]  A.C.  392, 
397,  and  Dugdale  v.  Lovering 
(1875),  L.R.  iO  C.P.  196,  speci- 
ally referred  to. — Semble,  per 
Garrow,  J.A.,  that  the  failure 
to  obtain  the  signatures  of  G. 
and  R.  was  not  material — they 
could  not  repudiate  the  con- 
tract which  conferred  the  right 
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which  they  were  exercising : 
Hall  V.  North  Eastern  B.W.  Co. 
(1875),  L.R.  10  Q.B.  437.— Per 
Meredith,  J.A.  : — No  sort  of  ob- 
ligation, indemnity,  insurance, 
or  otherwise,  on  the  part  of  the 
third  parties,  had  been  proved. 
Goldstein  v.  Canadian  Pacific 
B.W.  Co.,  Bohinson  v.  Canadian 
Pacific  B.W.  Co.,  536. 

3.  Injury  to  and  Consequent 
Death  of  Persons  Crossing 
Track  — Negligence  — Findings 
of  Jury — Inefficient  Head-light 
on  Snow-plough — Absence  of 
Statutory  Signals — Evidence — 
Onus — Excessive  Speed — Un- 
satisfactory Verdict — New  Trial 
— Ansivers  of  Jury  to  Questions 
— Agreement  of  Ten,  but  not 
the  same  Ten  on  each  Question 
— Judicature  Act,  sec.  108 — 
‘WillageJ^  Meaning  of — Bail- 
way  Act  of  Canada,  sec.  275.]  — 
The  plaintiffs  sought  damages, 
under  the  Fatal  Accidents  Act, 
for  the  death  of  their  children, 
alleged  to  have  been  caused  by 
the  negligence  of  the  defend- 
ants. The  deceased  were  driv- 
ing across  the  defendants  ’ track 
at  a street  crossing  in  a village, 
when  they  were  struck  by  a 
snow-plough  in  front  of  the 
locomotive  of  a train,  and  sus- 
tained injuries  which  resulted 
in  their  death.  The  jury  found 
that  the  snow-plough  had  a 
head-light,  but  it  was  insuffi- 
eent  because  not  placed  in  a 
suitable  position  so  as  to  shew 
the  light  directly  in  front  of 
the  snow-plough;  that  there  was 
a failure  to  sound  the  whistle 
and  to  ring  the  bell  as  required 
by  the  statute;  that  the  place 
was  thickly  peopled ; that  the 
speed  was  15  miles  an  hour,  and 
was  excessive ; that  the  three 
causes  of  the  injury  were,  an 
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insufficient  head-light  on  the 
snow-plough,  failure  to  sound 
the  whistle  and  bell,  and  exces- 
sive speed;  and  that  there  was 
no  contributory  negligence;  and 
they  assessed  the  damages  at 
$3,000.  Judgment  was  entered 
by  the  trial  Judge,  upon  these 
findings,  in  favour  of  the  plain- 
tiffs, for  the  recovery  of  $3,000: 
— Held,  that  the  verdict  was  not 
satisfactory,  and  there  should 
be  a new  trial. — Per  Moss, 
C.  J.O. There  is  no  obligation, 
statutory  or  otherwise,  upon 
railway  companies  to  maintain 
a head-light  on  a snow-plough; 
but  there  was  a head-light  upon 
this  particular  snow-plough ; 
and  there  was  no  evidence  upon 
which  a jury  could  reasonably 
find  negligence  so  far  as  the 
head-light  was  concerned.  The 
finding  with  regard  to  running 
at  an  excessive  speed  through  a 
thickly  peopled  portion  of  the 
village  was  not  complete,  for  all 
the  necessary  facts  were  not 
found.  And  the  finding  with 
respect  to  the  statutory  signals 
was  not  a reasonable  one  upon 
the  evidence. — Per  Garrow, 
J.A. : — As  to  the  sufficiency  of 
the  head-light,  if  that  was  a 
question  proper  for  the  jury  at 
all,  which  was  doubtful,  there 
was  no  evidence  to  justify  their 
finding.  As  to  the^tatutory  sig- 
nals, the  onus  was  upon  the 
plaintiffs  to  give  some  evidence 
from  which  the  jury  might  rea- 
sonably find  the  fact  to  be  that 
the  signals  were  not  given.  Evi- 
dence of  persons  who  say  that 
they  did  not  hear  the  signals 
must  go  for  nothing  if  there  is 
reasonable  evidence,  by  equally 
credible  witnesses,  that  the  sig- 
nals which  the  others  did  not 
hear  were  actually  given;  and 
that  was  the  situation  here.  The 
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finding  was  not  merely  against 
the  weight  of  evidence,  but  ap- 
proached, if  it  did  not  reach,  the 
perverse.  The  findings  as  to  ex- 
cessive speed  and  a thickly 
peopled  place  were  immaterial 
without  a finding  as  to  fencing. 
— Per  Meredith,  J.A.  : — The 
verdict  was  not  rightly  found, 
because  the  jury  were,  in  effect, 
told  by  the  trial  Judge,  that 
any  ten  of  them  could  answer 
any  of  the  questions,  and  that  it 
was  not  necessary  that  the  same 
ten  should  agree  upon  more 
than  one  answer;  and  that  was 
erroneous.  On  the  facts  of  this 
case,  it  was  necessary  that  the 
same  ten  jurors  should  have  ag- 
reed upon  some  set  of  facts  en- 
titling the  plaintiffs  to  recover 
before  any  verdict  or  judgment 
could  be  given  in  their  favour. 
— Per  Moss,  C.J.O.,  and  Gar- 
row,  J.A.,  that,  upon  the  pro- 
per construction  of  sec.  108  of 
the  Judicature  Act,  having  re- 
gard particularly  to  the  langu- 
age of  sub-sec.  2,  it  is  enough  if 
any  ten  jurors  concur  in  an- 
swering each  question. — Per 
Garrow  and  Maclaren,  JJ.A.  : 
— ‘'Village”  in  sec.  275  of  the 
Railway  Act  of  Canada  in- 
cludes what  is  known  as  “a 
police  village,”  that  is,  an  un- 
incorporated village,  organised 
for  certain  limited  purposes  un- 
der the  Municipal  Act.  Zuvelf 
V.  Canadian  Pacific  R.W.  Co., 
602. 

See  Street  Railways. 


RATIFICATION. 

See  Landlord  and  Tenant,  2. 


RELEASE. 

See  Infant. 


RENEWAL  OF  LEASE. 

See  Landlord  and  Tenant,  1. 

REPUDIATION. 

See  Infant. 


RESCISSION  OF  CONTRACT. 

See  Insurance,  3. 


RESTRAINT  OF  TRADE. 

See  Covenant,  2. 


REVOCATION. 

See  Insurance,  2. 


RIPARIAN  RIGHTS. 

See  Water  and  Watercour- 
ses. 


RULES. 

* Con.  Rule  162  (e).]- — See 

Writ  of  Summons. 

Con.  Rule  358.] — See  Prac- 
tice. 

Con.  Rule  524.] — See  Com- 
pany, 4. 

Con.  Rule  777  (1278,  1307).] 
— See  Practice. 

Con.  Rules  853-855.] — See 
Contempt  of  Court. 

Con.  Rule  944.] — See  Costs. 
Con.  Rule  954.] — See  Devo- 
lution OF  Estates  Act. 

Con.  *Rule  1096.] — See  Dis- 
covery. 


SALE  OF  GOODS. 

1.  Action  for  Price — Counter- 
claim for  Breach  of  Warranty — 
Terms  of  Contract — Property 
not  Passing  until  Payment  in 
Full — Bight  of  Purchaser  to 
Damages — General  Damages  — 
Special  Damages — Loss  of  Pro- 
fits— ‘^Behuilt^^  — Evidence  — 
Credihility  of  Witness  not  Sub- 
jected to  Cross-examination — 
Findings  of  Jury — Assessment 
of  Damages.] — The  plaintiffs 
agreed  to  sell  and  the  defendant 
to  buy  “one  rebuilt  14  horse 
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power  traction  engine,  Waterous  i 
make,  that  was  got  from  j 
Hewitt.  ’ ’ The  sale  was  made  by 
W.,  an  agent  of  the  plaintiffs, 
and  a certain  specific  engine 
was  in  contemplation  of  both 
parties.  The  plaintiffs,  through 
W.,  knew  what  the  engine  was 
wanted  for — sawing  shingles, 
cutting  corn,  etc.— and  W.  re- 
presented the  engine  as  a re- 
built Waterous  of  14  horse 
power.  The  defendant  gave  for 
the  engine  an  old  engine,  some 
cash  and  a promissory  note. 
There  was  a provision  in  the 
contract  that  the  property  in 
the  engine  was  not  to  pass  to 
the  purchaser,  but  was  to  re- 
main in  the  vendors,  till  full 
payment  of  the  purchase-price. 
The  defendant  operated  the  en- 
gine for  some  time;  it  did  not 
work  to  his  satisfaction,  and  he 
did  not  pay  the  note.  The 
plaintiffs  sued  upon  it,  and  the 
defendant  set  up  in  defence: 

( 1 ) fraudulent  representation 
that  the  engine  was  compara- 
tively new  and  had  been  in  use 
only  six  months;  (2)  represent- 
ation and  warranty  that  the  en- 
gine was  a 14  horse  power  en- 
gine and  capable  of  doing  the 
work  the  defendant  intended  it 
for;  (3)  representation  and  war- 
ranty that  the  engine  was  a re- 
built engine;  (4)  that,  after  dis- 
covery of  the  fraud,  the  defen- 
dant had  disaffirmed  the  con- 
tract. The  defendant  also 
counterclaimed  for  $600  dama- 
ges, alleging  that  he  had  lost 
his  old  engine,  the  cash  paid, 
expenses  incurred  in  repairing 
and  testing  the  engine,  and  the 
profits  he  should  have  made. 
The  action  was  tried  with  a 
jury,  who  found  for  the  plain- 
tiffs upon  the  note ; that  the  en- 
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gine  was  not  a rebuilt  engine; 
and  for  the  defendant  upon  the 
counterclaim  for  $600  damages 
for  breach  of  contract: — Held, 
that  judgment  was  properly  en- 
tered for  the  defendant  for  the 
$600  damages  found  by  the 
jury. — Judgment  of  the  County 
Court  of  the  County  of  Water- 
loo affirmed. — Per  Riddell,  J.  : 
— In  the  case  of  a sale  of  this 
character,  the  purchaser  cannot, 
before  paying  the  full  price, 
sue  for  general  damage,  but  may 
for  special  damage.  General 
damage  is  the  difference  be- 
tween the  value  of  the  article 
contracted  for  and  that  sup- 
plied. But  here  the  claim  was 
for  special  damages,  and  such 
damages  can  be  recovered  al- 
though the  property  has  not 
passed.  No  one  can  be  injured 
by  a diminution  in  value  of  a 
chattel  until  he  owns  it;  but  he 
may  be  injured  by  the  failure 
of  a machine  to  do  the  work  he 
wants  it  for,  no  matter  who 
owns  the  machine. — Frye  v. 
Milligan  (1885),  10  O.R.  509, 
Tomlinson  v.  Morris  (1886),  12 
OR.  311,  Cull  V.  Roberts 
(1897),  28  O.R.  591,  and 

Crompton  and  Knowles  Loom 
Worbs  V.  Hoffman  (1903),  5 
O.L.R.  554,  explained  and  ap- 
plied.— Per  Riddell,  J.,  also : — 
Upon  the  evidence,  a “rebuilt” 
engine  is  a second-hand  engine 
which  has  been  made  as  good  as 
possible  and  practically  as  good 
as  new;  a rebuilt  engine  is  not 
a,  particular  species  of  engine. 
The  representation  that  this  was 
a rebuilt  engine  was  not,  at  the 
time  of  action  brought,  a condi- 
tion, but  a warranty  in  the 
narrower  sense  of  the  word, 
viz.,  a stipulation  by  way  of  ag- 
reement, for  the  breach  of  which 
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a compensation  must  be  sought 
in  damages. — Behn  v.  Burness 
(1863),  3 B.  & S.  751,  applied. 
— Per  Riddell,  J.,  also : — The 
defendant  was  the  only  person 
to  give  evidence  of  the  amount 
of  profits  lost,  and  it  was 
sought  (upon  appeal)  to  cast 
discredit  upon  his  testimony. 
But  the  plaintiffs’  counsel  at 
the  trial  did  not  cross-examine 
him,  and  his  credibility  could 
not  now  be  impeached,  he  not 
having  had  an  opportunity  of 
giving  an  explanation  or  of  ad- 
ducing corroborating  evidence, 
by  reason  of  there  having  been 
no  suggestion  in  the  course  of 
the  case  that  his  story  was  not 
accepted. — Browne  v.  Dunn 
(1893),  6 R.  67,  71,  specially 
referred  to. — Per  Riddell,  J., 
also: — ‘The  jury’s  assessment  of 
the  damages,  including  loss  of 
profits,  was  reasonable  and 
should  not  be  interfered  with. 
New  Hamburg  Manufacturing 
Co.  V.  Webb,  44. 

2.  Manufactured  Articles — 
Written  Contract — Implied  Con- 
dition as  to  Fitness  for  Purpose 
of  Purchasers^  Business — Col- 
lateral Contract — Knowledge — 
Acceptance.] — In  an  action  to 
recover  a balance  alleged  to  be 
due  to  the  plaintiffs  under  a 
written  contract  for  the  supply 
to  the  defendants  of  an  engine 
and  dynamo,  the  defendants  al- 
leged that  there  was  an  expres- 
sed agreement  that  the  articles 
would  be  sufficient  for  the  pur- 
poses for  which  they  were 
bought;  and,  if  not,  that  there 
was  an  implied  agreement  of 
that  character.  The  plaintiffs’ 
contentions  were:  (1)  that  the 
transaction  was  the  purchase  by 
and  sale  to  the  defendants  of 
articles  specially  described  and 


selected  by  them,  and  that  the 
articles  furnished  corresponded 
to  the  order,  and  all  conditions 
were  fulfilled  necessary  to  en- 
title them  to  payment  of  the 
price;  (2)  that,  if  the  defend- 
ants ever  intended  the  articles 
for  purposes  such  as  they 
alleged,  they  had  knowledge  and 
information  in  regard  to  the 
capabilities  of  such  articles  and 
as  to  what  was  necessary  in  or- 
der to  produce  the  results  ar- 
rived at,  and  deliberately  ac- 
cepted the  articles,  taking  the 
risk  of  failure : — Held,  affirming 
the  judgment  of  Clute,  J.,  that 
the  plaintiffs  were  not  entitled 
to  succeed  upon  either  of  these 
issues. — Per  Moss,  C.J.O. : — 
In  regard  to  the  second  issue, 
the  onus  was  on  the  plaintiffs : 
it  was  necessary  for  them  to 
bring  home  to  the  defendants 
intelligent  knowledge  of  what 
was  necessary  in  order  to  pro- 
duce what  they  required,  a clear 
appreciation  of  what  was  lack- 
ing in  the  articles  they  were 
procuring  from  the  company, 
and  a deliberate  decision  to  ac- 
.cept  them  as  they  were;  and  in 
these  respects  the  testimony 
failed  to  support  the  plaintiffs’ 
contention.  In  regard  to  the 
first  contention,  the  rule  is, 
that  where  a manufacturer  or 
dealer  contracts  to  supply  an 
article  which  he  manufactures 
or  produces,  or  in  which  he 
deals,  to  be  applied  to  a par- 
ticular purpose,  so  that  the 
buyer  trusts  to  the  judgment  or 
skill  of  the  manufacturer  or 
dealer,  there  is  an  implied  term 
or  warranty  that  it  shall  be  rea- 
sonably fit  and  proper  for  the 
purpose  for  which  it  was  de- 
signed; and,  upon  the  evidence, 
this  rule  should  be  applied  in 
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the  defendants’  favour,  for  the 
plaintiffs  understood  what  the 
engine  and  dynamo  were  re- 
quired for,  the  defendants  in- 
tended to  rely  upon  the  skill  and 
judgment  of  the  plaintiffs,  and 
the  articles  furnished  did  not 
perform  the  purposes  for  which 
they  were  designed. — Per  Mere- 
dith, J.A. : — Upon  the  evidence, 
the  agreement  between  the  par- 
ties was,  that  the  plaintiffs 
should  supply  machinery  suffi- 
cient to  meet  the  requirements 
of  the  defendants’  business;  the 
machinery  failed  in  that  re- 
spect; the  agreement  to  supply 
machinery  fit  for  the  purpose 
was  to  be  considered  as  one  col- 
lateral to  the  written  contract — 
one  upon  the  performance  of 
which  the  other  was  to  depend. 
Canadian  Gas  Power  and  Laun- 
ches Limited  v.  Orr  Brothers 
Limited,  616. 

3.  Right  to  Return  for  Breach 
of  Warranty — Risk  of  Loss — 
Statute  of  Frauds.] — A horse 
was  sold  subject  to  conditions  of 
sale  providing,  inter  alia,  that 
the  lot  should  be  at  the  buyer’s 
risk  after  the  fall  of  the  ham- 
mer, and  that  all  horses  sold 
with  a guarantee  must  be  re- 
turned by  12  o’clock  noon  on 
the  day  following  the  sale,  if 
not  as  warranted,  otherwise  the 
proprietors  of  the  sales  stables 
would  not  be  responsible  and  the 
purchaser  would  have  no  re- 
course. The  trial  Judge  found 
that  there  was  a warranty  that 
the  horse  was  serviceably  sound, 
but  that  the  warranty  was  com- 
plied with.  During  the  night 
following  the  sale  the  horse  died, 
apparently  by  accident,  while  it 
was  still  at  the  sales  stables : — 
Held,  in  an  action  for  the  price 
of  the  horse,  that  the  title  (and 


with  it  the  risk  of  loss)  passed 
to  the  buyer  at  the  time  of  sale, 
subject  to  be  divested  by  the  re- 
turn of  the  horse  within  the 
time  limited  if  the  warranty  was 
broken ; and  that  consequently 
the  buyer  was  obliged  to  pay 
the  purchase-price. — The  trial 
Judge  also  considered  the  de- 
fendant’s plea  of  the  Statute  of 
Frauds,  and  decided  the  ques- 
tion raised  by  it  in  favour  of 
the  plaintiff.  May  v.  Conn,  102. 

See  Company,  3 — Contract, 
2,  3. 

SALE  OF  LAND. 

See  Mortgage — Vendor  and 
Purchaser — Will,  2. 


SALE  OF  SHARES. 

See  Damages,  2. 


SCHOOLS. 

See  Public  Schools. 


SCRUTINY. 

See  Municipal  Corporations, 
3,  4. 

SECRECY  IN  VOTING. 

See  Municipal  Corporations, 
3,  4. 


SECURITY  FOR  COSTS. 

See  Costs. 


SERVICE  OF  PAPERS. 

See  Company,  4. 


SERVICE  OUT  OF  THE  JURIS- 
DICTION. 

See  Writ  of  Summons. 


SETTLEMENT  OF  ACTION. 

See  Company,  1. 


SHARES  AND  SHARE- 
HOLDERS. 

See  Company — Damages,  2 — 
Parties,  2. 
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SHERIFF. 

See  Execution. 

SHIP. 

See  Execution. 


SOLICITOR. 

See  Contract,  2. 


SPECIFIC  PERFORMANCE. 

See  Vendor  and  Purchaser. 


SPOILED  BALLOTS. 

See  Municipal  Corporations, 

2. 


STATUTE  OF  FRAUDS. 

See  Landlord  and  Tenant,  2 
— Sale  of  Goods,  3. 


STATUTES  (CONSTRUCTION 
OF). 

See  Company,  5 — Dentistry 
— Free  Grants  and  Home- 
steads Act  — Public  Health 
Act. 


STATUTES  (REFERRED  TO). 

32  Hen.  VII.  ch.  34  (Leases). 

See  Landlord  and  Tenant,  1. 

29  Car.' II.  ch.  3 (Statute  of  Frauds). 
See  Landlord  and  Tenant,  2. 

30  & 31  Viet.  ch.  3,  secs.  91  (27), 

92  (14)  (Imp.)  ('British  North 
America  Act). 

See  Criminal  Law,  2. 

B.S.O.  1887,  ch.  226,  sec.  6 (High 
Schools  Act ) . ' 

See  Public  Schools,  1. 

R.S.O.  1897,  ch.  29,  sec.  20  (Free 
Grants  and  Homesteads  Act ) . 
See  Free  Grants  and  Homesteads 
Act. 

R.S.O.  1897,  ch.  51,  secs.  38,  57  (5) 
(Judicature  Act). 

See  Will  1 

R.S.'O.  1897,  eh.  51,  sec.  57,  sub- 
sec. 5. 

See  Husband  and  Wife,  1. 

R.S.O.  1897,  ch.  51,  sec.  108  (2). 

See  Railway,  3. 

R.S.O.  1897,  ch.  51,  sec.  185. 

See  Discovery. 

R.S.O.  1897,  ch.  127,  sec.  14  (Devo- 
lution of  Estates  Act). 

See  Devolution  of  Estates  Act. 


R.S.O.  1897,  ch.  160,  sec.  7 (Work- 
men’s Compensation  for  Injuries 
Act). 

See  Damages. 

R.S.O.  1897,  ch.  166  (Fatal  Accidents 
Act) . 

See  Damages — Railway,  3. 

R.S.O.  1897,  ch.  178,  sec.  17  (Act  re- 
specting Dentistry). 

See  Dentistry. 

R.S.O.  1897,  ch.  203,  sec.  151  (In- 
surance Act ) . 

See  Insurance,  2. 

R.S.O.  1897,  ch.  245,  secs.  18,  20 
(Liquor  License  Act). 

See  Municipal  Corporations,  6. 

R.S.O.  1897,  ch.  245,  sec.  99. 

See  Liquor  License  Act. 

R.S.O.  1897,  ch.  248,  secs.  57,  93 
(Public  Health  Act). 

See  Public  Health  Act,  2. 

R.S.O.  1897,  ch.  248,  sec.  72. 

See  Public  Health  Act,  1. 

63  Viet.  ch.  24  (0.)  (Extra-Provin- 
cial Corporations  Licensing  Act). 

See  Husband  and  Wife,  2 — Prom- 
issory Notes,  1. 

2 Edw.  VII.  ch.  17,  sec.  4 (O.)  (Am- 

ending Devolution  of  Estates 
Act). 

See  Devolution  of  Estates  Act. 

3 Edw.  VII.  ch.  19,  secs.  171,  178, 

179,  204,  365  (0.)  (Municipal 
Act). 

See  Municipal  'Corporations,  3. 

3 Edw.  VII.  ch.  19,  secs.  200,  371 

(0.) 

See  Municipal  Corporations,  4. 

3 Edw.  VII.  ch.  19,  sec.  225  (O.) 

See  Municipal  Elections. 

3 Edw.  VII.  ch.  19,  sec.  330  (0.) 

See  Municipal  Corporations,  6. 

3 Edw.  VII.  ch.  19,  secs.  620,  622, 
648-653  (0.) 

See  Highway. 

3 Edw.  VII.  ch.  38  (O.)  (Houses  of 
Refuge ) . 

See  Contempt  of  Court. 

6 Edw.  VII.  ch.  30,  sec.  158  (0.) 

( Railway  Act ) . 

See  Criminal  Law,  2. 

6 Edw.  VII.  ch.  31  (0.)  (Railway 
and  Municipal  Board  Act). 

See  Criminal  Law,  2. 

6 Edw.  VII.  ch.  47,  sec.  24  (4),  (5) 
(0.)  (Amending  Liquor  License 
Laws ) . 

See  Municipal  Corporations,  2. 

R.S.C.  1906,  ch.  37,  sec.  275  (Rail- 
way Act). 

See  Railway,  3. 

R.S.C.  1906,  ch.  79.  secs.  45,  80 
( Companies  Act ) . 

See  Company,  2. 
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R.S.C.  1906,  ch.  119,  secs.  20  (5), 
54  (2)  (Bills  of  Exchange 

Act) . 

See  Promissory  Notes,  1. 

R.S.C.  1906,-  ch.  119,  secs.  54,  70, 
71,  74. 

See  Promissory  Notes,  2. 

R.S.C.  1906,  ch.  119,  secs.  127,  167. 
See  Gift. 

R.S.C.  1906,  ch.  144,  secs.  19,  135 
(Winding-up  Act). 

See  Company,  4. 

R.S.C.  1906,  ch.  144,  sec.  70. 

See  Company,  5. 

R.S.C.  1906,  ch.  146,  secs.  221,  222, 
223  (Criminal  Code). 

See  Criminal  Law,  2. 

R.S.C.  1906,  ch.  146,  sec.  247. 

See  Criminal  Law,  2. 

R.S.C.  1906,  ch.  146,  sec.  284. 

See  Criminal  Law,  2. 

R.S.C.  1906,  ch.  146,  secs.  685,  721, 
726,  727. 

See  Liquor  License  Act. 

R.S.C.  1906,  ch.  146,  secs.  857  (1), 
858. 

See  Criminal  Law,  2. 

R.S.C.  1906,  ch.  146,  sec.  960. 

See  Criminal  Law,  2. 

7  Edw.  VII.  ch.  4,  sec.  24  (O.) 
(Voters’  Lists  Act). 

See  Municipal  Corporations,  3. 

7 Edw.  VII.  ch.  34,  sec.  88  (0.) 
(Companies  Act). 

See  Company,  5. 

7 & 8 Edw.  VII.  ch.  30,  sec.  16  (6) 

(D.)  (Gold  and  Silver  Marking 
Act ) . 

See  Constitutional  Law. 

8 Edw.  VII.  ch.  17,  sec.  4,  sub-sec. 

3 (0.)  (Amending  Free  Grants 
and  Homesteads  Act). 

See  Free  Grants  and  Homesteads 
Act. 

9 Edw.  VII.  ch.  29,  sec.  10  (0.) 

(County  Judges  Act). 

See  Discovery. 

9 Edw.  VII.  ch.  52,  sec.  2 (O. ) (Con- 
stitutional Questions  Act). 

See  Weights  and  Measures. 

9 Edw.  VII.  ch.  73,  sec.  9 (0.)  (Am- 
ending Municipal  Act). 

See  Municipal  Corporations,  3. 

9 Edw.  VII.  ch.  89,  secs.  31,  72  (g), 
126  (0.)  (Public  Schools  Act) . 
See  Public  Schools,  2. 

9 Edw.  VII.  ch.  90,  sec.  9 (O.)  (Con- 
tinuation Schools  Act). 

See  Public  Schools,  1. 

9 Edw.  VII.  ch.  91,  sec.  4(0.)  (High 
Schools  Act). 

See  Public  Schools,  I. 


[vOL. 

10  Edw.  VII.  ch.  30,  sec.  29  (O. ) 

( County  Courts  Act ) . 

See  County  Courts. 

10  Edw.  VII.  ch.  31,  secs.  32,  33  (0.) 

(Surrogate  Courts  Act). 

See  Will,  1. 

10  Edw.  VII.  ch.  31,  sec.  34  (0.) 

See  Costs. 

10  Edw.  VII.  ch.  37,  sec.  4 (0.) 

( Summary  Convictions  Act ) . 

See  Liquor  License  Act. 

10  Edw.  VII.  ch.  69,  sec.  12  (0.) 

(Mechanics’  Lien  Act). 

See  Mechanics’  Liens. 

10  Edw.  VII.  ch.  95,  sec.  3 (0. ) 

(Bread  Sales  Act). 

See  Weights  and  Measures. 

1 Geo.  V.  ch.  33  (Fatal  Accidents 
Act) . 

See  Damages. 

STAY  OF  PEOCEEDINGS. 

See  Company,  4. 

STREET  RAILWAYS. 

Injury  to  Person  Crossing 
T^'ack — Negligence  — Contribu- 
tory Negligence— intimate  Neg- 
ligence— Findings  of  Jury.]  — 
^Jpon  the  second  trial  of  this 
action,  such  trial  being  directed 
by  the  judgment  of  a Divisional 
Court  (20  O.L.R.  71),  affirmed 
hy  the  Court  of  Appeal  (21 
O.L.R.  421) — the  action  being 
for  damages  for  injuries  sus- 
tained by  the  plaintiff  owing  to 
the  alle^d  negligence  of  the 
servants  of  the  defendants  in 
cliarge  of  an  electric  tram-car 
which  struck  the  plaintiff  when 
crossing  the  defendants’  track 
upon  a public  highway — the 
jury,  in  answer  to  questions, 
found : ( 1 ) that  there  was  negli- 
gence on  the  part  of  the  defen- 
dants which  caused  or  helped  to 
cause  the  collision;  (2)  that 
that  negligence  was,  that  ‘‘with 
the  evidence  given  the  car 
should  have  been  stopped  in  a 
shorter  distance;”  (3)  that 
there  was  negligence  on  the  part 
of  the  plaintiff  which  caused  or 
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helped  to  cause  the  collision; 
(4)  that  that  negligence  was, 
lhat  ^^he  might  have  exercised  a 
little  more  care;”  (5)  that,  not- 
withstanding the  negligence  of 
the  plaintiff,  the  defendants 
could,  by  the  exercise  of  reason- 
able care,  have  prevented  the 
collision;  (6)  that  the  motorman 
should  have  seen  the  man  sooner 
and  sounded  his  gong  continu- 
ously : — Held,  reversing'  the 
judgment  of  Riddell,  J.,  that 
upon  these  findings  (which  were 
sufficiently  sustained  by  the  evi- 
dence) judgment  should  be  en- 
tered for  the  plaintiff. — Per 
Boyd,  C.  : — The  rule  of  law  ap- 
plicable is  that  expressed  by 
Lord  Penzance  in  Radley  v.  Lon- 
don and  North  Western  R.W. 
Co.  (1876),  1 App.  Cas.  754, 
759:  '‘Though  the  plaintiff  may 
have  been  guilty  of  negligence, 
and  although  that  negligence 
may,  in  fact,  have  contributed 
to  the  accident,  yet  if  the  de- 
fendant could  in  the  result,  by 
the  exercise  of  ordinary  care 
and  diligence,  have  avoided  the 
mischief  which  happened,  the 
plaintiff’s  negligence  will  not 
excuse  him.”  The  jury  here, 
upon  the  evidence,  find  an  ulti- 
mate want  of  care  on  the  part 
of  the  motorman  after  the  dan- 
ger to  the  plaintiff  had  become 
apparent,  and  after  the  plain- 
tiff appeared  to  be  unconscious 
of  the  danger.  This  is  to  be  re- 
garded as  the  decisive  cause : 
the  approach  of  the  plaintiff 
was  only  the  condition  under 
which  this  injury  became  im- 
minent, and  was  not  the  ulti- 
mate determining  cause.  Rey- 
nolds V.  Thomas  Tilling  Limited 
(1903),  19  Times  L.R.  539,  20 
Times  L.R.  57,  and  Rice  v.  Tor- 
onto R.W.  Co.  (1910),  22  O.L.R. 
446,  distinguished.  Statement  of 


the  matters  to  be  considered  in 
weighing  the  degree  of  care  re- 
quired as  between  foot-passen- 
gers and  men  in  charge  of  a 
street  car  operating  in  a public 
highway. — Per  Middleton,  J.  : 
— The  principle  which  governs 
this  case  is,  that  where  a person 
or  corporation  is  permitted  to 
operate  a dangerous  vehicle  up- 
on a highway,  that  permission 
carries  with  it  a corres- 
ponding duty  of  great  care 
and  incessant  watchfulness 
to  avoid  injury  to  others 
using  the  highway.  The 
user  of  the  highway  for  rapid 
transit  purposes,  though  lawful 
and  expressly  sanctioned  by  the 
Legislature,  is,  nevertheless,  so 
perilous  to  the  wayfarer  that 
those  in  charge  of  the  rapidly 
moving  vehicle  ought  at  all 
times  to  watch  for  the  unwary 
and  negligent  foot-passenger, 
and  they  cannot  escape  from 
this  duty  by  asserting  that  they 
did  not  in  fact  perceive  the 
plaintiff’s  danger.  Adapting 
the  language  of  Davies  v.  Mann 
(1842),  10  M.  & W.  546,  they 
are  bound  to  go  along  the  high- 
way at  such  a pace  and  with 
such  vigilance  as  to  prevent  mis- 
chief ; and  the  answer  of  the 
jury  to  the  6th  question  brings 
the  case  within  this  rule. — Per 
Middleton,  J.,  also : — ^By  the 
3rd  and  4th  answers  of  the  jury 
they  found  contributory  negli- 
gence. Jones  V.  Toronto  and 
York  Radial  R.W.  Co.,  331. 

See  Criminal  Law,  2. 

SUBSTITUTED  ROAD. 

See  Highway. 


SURETY. 

See  Promissory  Notes,  2. 
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SURRENDER. 

See  Landlord  and  Tenant,  2. 


SURROGATE  COURTS. 

See  Costs — Infant — Will,  1. 


TAVERN  LICENSES. 

See  Municipal  Corporations, 

6. 

TIME. 

See  Promissory  Notes,  2. 


TRESPASS. 

See  Deed — Execution. 


TRIAL. 

See  Criminal  Law,  2. 


TRUSTS  AND  TRUSTEES. 

See  Covenant,  1 — Devolu- 
tion OF  Estates  Act — Gift — 
Public  Schools,  2 — Writ  of 
Summons. 


ULTIMATE  NEGLIGENCE. 

See  Street  Railways. 


UNDUE  INFLUENCE. 

See  Husband  and  Wife,  2. 


VENDOR  AND  PURCHASER. 

Contract  for  Sale  of  Land — 
City  Lot — Misstatement  as  to 
Depth — ‘^More  or  Less’^ — De- 
ficiency— Innocent  Mistake — 

Specific  Performance — Compen- 
sation.]— The  judgment  of 
Meredith,  C.J.C.P.,  22  O.L.R. 
452,  affirmed.  Wilson  Lumber 
Co.  V.  Simpson,  253. 


VERDICT. 

See  Railway,  3. 


VOTING. 

See  Municipal  Corporations, 
2,  3,  4,  5. 


WARRANT  OF  COMMITMENT. 

See  Liquor  License  Act. 


WARRANTY. 

See  Sale  of  Goods,  1,  3. 


WATER  AND  WATER- 
COURSES. 

Marsh  Lands — Passage  over 
Adjacent  Lands — Access  to 
Deep  Water  — Proprietary 
Rights — Riparian  Rights — Ash- 
bridge’s  Bay.] — The  plaintiff  al- 
leged that  Ashbridge’s  Bay, 
lying  south  of  the  City  of  Tor- 
onto and  to  the  east  of  the  har- 
bour, was  a sheet  of  navigable 
water,  and  that  in  respect  of  his 
lands  on  the  north  front  thereof, 
he  had  riparian  rights,  which 
had  been  interfered  with  by  the 
defendants  cutting  a channel 
and  forming  a bank  along  the 
margin  of  their  property,  south 
of  the  plaintiff’s,  and  leaving 
the  front  of  the  plaintiff’s  land 
separated  by  bank  and  channel 
from  what  he  alleged  to  be  the 
navigable  water  to  the  south, 
owned  by  the  defendants : — 
Held,  that  the  whole  of  the  land 
bounded  on  the  south  by  Ash- 
bridge’s Bay  was  originally  and 
is  now  marsh  or  morass;  and 
the  law  governing  the  plaintiff’s 
case  was  that  pertaining  to  the 
ownership  of  marsh  land. — 
Beatty  v.  Davis  (1891),  20  O.R. 
373,  distinguished. — The  plain- 
tiff had  no  license,  by  virtue  of 
his  proprietary  rights,  to  pass 
over  the  land  of  the  defendants, 
of  like  marshy  character,  to 
reach  deep  water;  and  he  had 
no  riparian  rights. — History  of 
the  locus.  Merritt  v.  City  of 
Toronto,  365. 


WAGES. 

See  Company,  5. 


WEIGHTS  AND  MEASURES. 

Bread  Sales  Act,  1910,  sec.  3, 
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suh-sec.  2 — Construction — Sale 
of  “Small  Bread^’ — Weight  of 
Loaf — Powers  of  Provincial  Leg- 
islature— C onstitutional  Ques- 

tions Act,  1909 — Questions  Sub- 
mitted by  Lieutenant-Governor 
in  Council — Effect  of  Ansiver.] 
— By  the  Ontario  statute  10 
Edw.  VII.  ch.  95,  sec.  3,  it  was 
enacted:  “(1)  Except  as  pro- 
vided in  sub-section  2,  no  person 
shall  make  bread  for  sale  or 
offer  for  sale  bread  except  in 
loaves  weighing  twenty-four 
ounces  or  forty-eight  ounces 
avoirdupois.  (2)  Small  bread 
may  be  made  for  sale, 
offered  for  sale  and  sold  in  any 
weight  not  exceeding  twelve 
ounces  avoirdupois.”  Under 
sec.  2 of  the  Constitutional 
Questions  Act,  9 Edw.  VII.  ch. 
52  (0.),  the  Lieutenant-Gover- 
nor in  Council  referred  to  the 
Court  of  Appeal  for  hearing 
and  consideration  the  question 
whether,  under  the  above  sub- 
sec. 2,  ‘‘small  bread”  is  re- 
quired to  be  sold  in  separate 
loaves,  or  whether  a number  of 
loaves  of  small  bread  so-called 
can  be  joined  together  and  so 
sold  without  being  detached  by 
the  vendor  when  the  same  ex- 
ceeds in  the  aggregate  twelve 
ounces  in  weight : — Held,  per 
Moss,  C.J.O.,  that,  understand- 
ing the  question  as  calling  for 
an  answer  only  as  to  the  effect 
of  the  legislation  with  regard  to 
the  sale  of  small  bread,  and  not 
at  all  as  to  the  manner  of  bak- 
ing, the  answer  is,  that  where  a 
number  of  loaves  of  small  bread 
so-called  joined  together  exceed 
in  the  aggregate  twelve  ounces 
in  weight,  they  are  not  to  be  so 
sold. — Per  Garrow,  J.A.,  that 
the  plain  meaning  of  sub-sec.  2, 
properly  considered  in  its  re- 


lation to  sub-see.  1,  is,  that  no 
small  bread,  if  made  into  loaves 
and  so  sold  or  offered  for  sale, 
no  matter  how  much  less  the  in- 
dividual or  detachable  portions 
shall  weigh,  shall  exceed  in 
weight  twelve  ounces. — Per 
Maclaren,  J.A.,  that  sub-sec.  2 
permits  the  sale  of  small  bread, 
so-called,  only  when  the  loaf 
does  not,  or  the  loaves  thereof 
joined  together  do  not  in  the 
aggregate,  at  the  time  of  sale, 
exceed  twelve  ounces  in  weight. 
— Per  Meredith,  J.A.,  that  the 
question  is  one  of  fact : if  there 
are  really  different  rolls,  or 
loaves,  or  “small  bread,”  they 
are  none  the  less  rolls,  loaves, 
or  “small  bread,”  because  they 
have  run  together  in  the  baking, 
or  are  attached  in  the  way 
loaves  commonly  are,  still  being 
several  loaves,  and  there  is  no 
infringement  of  the  provisions 
of  the  enactment ; if  they  are 
not  so  attached,  but  the  bread  is 
all  in  one  piece,  and  it  is  not  of 
one  of  the  specified  weights, 
there  is  such  an  infringement, 
and  none  the  less  so  for  any 
colourable  marks  or  other  pre- 
tences of  actual  division,  and 
whether  so  sold  or  offered  for 
sale,  or  even  if  so  made  for  sale, 
without  any  offering  for  sale 
or  sale. — Per  Magee,  J.A.,  that 
small  bread  is  not  required  to 
be  sold  in  separate  loaves  when, 
if  joined  together,  the  aggregate 
weight  does  not  exceed  twelve 
ounces,  and  a number  of  loaves 
of  small  bread  may  be  joined 
together  and  so  sold  without  be- 
ing detached  where  the  same  do 
not  exceed  in  the  aggregate 
twelve  ounces  in  weight,  but  not 
if  they  do  exceed  in  the  aggre- 
gate that  weight. — Per  Moss, 
C.J.O.,  and  Meredith,  J.A.,  re- 
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marks  upon  stlie  inexpediency 
and  inutility  of  submitting  ques- 
tions of  the  nature  of  the  pre- 
sent one. — Fer  Meredith,  J.A., 
qucere,  whether  a Provincial 
Legislature  has  any  power  to 
pass  such  an  Act  as  that  in 
question.  Be  Bread  Sales  Act, 
238. 


WILL. 

1.  Action  to  Establish — Juris- 
diction of  High  Court — Juris- 
diction of  Surrogate  Courts — 
Declaratory  Judgment — Judica- 
ture Act,  sec.  57  (5) — Devolu- 
tion of  Estates  Act.] — The  High 
Court  of  Justice  has  no  testa- 
mentary jurisdiction,  save  that 
conferred  by  the  Surrogate 
Courts  Act,  10  Edw.  YII.  ch. 
31,  secs.  32  and  33,  in  matters 
commenced  in  a Surrogate 
Court  and  transferred  to  the 
High  Court,  and  in  actions  to 
set  aside  wills  in  which  jurisdic- 
tion is  conferred  by  sec.  38  of 
the  Judicature  Act:  the  Court 
also  has  the  power  to  determine 
the  title  to  land  possessed  by 
the  Courts  of  equity  and  law 
upon  the  issue  devisavit  vel  non. 
— History  of  the  legislation  and 
review  of  the  authorities. — An 
action  brought  in  the  High 
Court  to  establish  a lost  will, 
and  to  have  it  declared  that  the 
executor  named  therein  was  en- 
titled to  probate,  was  dismissed 
because  the  Court  had  no  juris- 
diction in  the  premises. — Apart 
from  legislative  authority,  the 
Court  has  no  power  to  pro- 
nounce a declaratory  judgment 
unless  consequential  relief  is 
asked  and  can  be  given.  The 
jurisdiction  conferred  by  48 
Viet.  ch.  13,  sec.  5 (now  R.S.O. 
1897,  ch.  51,  sec.  57  (5)),  is  dis- 
cretionary, and  as  a matter  of 


discretion  the  Court  adheres  to 
the  former  practice,  and  in  gen- 
eral refuses  to  make  a merely 
declaratory  judgment  where, 
under  the  former  practice,  it 
would  not  have  been  granted. 
The  High  Court,  under  the 
guise  of  a declaratory  decree, 
must  not  usurp  the  jurisdiction 
conferred  by  the  Legislature  up- 
on another  tribunal. — Qucere,  as 
to  the  effect  of  the  Devolution  of 
Estates  Act,  and  the  power  con- 
ferred upon  Surrogate  Courts 
to  grant  administration  as  to 
realty,  upon  the  jurisdiction  of 
the  High  Court  where  real  es- 
tate is  involved.  Mutrie  v. 
Alexander,  396. 

2.  Construction — Direction  to 
Sell  Lands — Conversion  into 
Money — Intestacy  as  to  Part  of 
Proceeds — Provision  for  Widow 
in  Lieu  of  Dower — Election  to 
Take  under  Will — Right  to 
Share  in  Proceeds  not  Affected 
by  Will — Realty  or  Personalty 
—Devolution  of  Estates  Act.]  — 
The  testator,  by  his  will,  gave 
his  wife  $1,000  in  lieu  of  dower, 
and,  after  certain  other  lega- 
cies, including  $1,000  to  each  of 
his  two  sons  on  attaining  major- 
ity, directed  his  executors  to 
convert  his  real  and  personal 
estate  into  money  and  to  invest 
the  same,  after  payment  of  his 
debts  and  legacies,  other  than 
the  legacies  to  his  sons,  and  to 
use  the  income  for  the  mainten- 
ance of  his  sons  during  minor- 
ity, and  upon  their  attaining 
majority  to  pay  them  their  lega- 
cies. The  lands  were  sold,  and, 
after  payment  of  all  debts  and 
legacies,  $6,000  remained,  as  to 
wln’ch  the  testator  died  intest- 
ate. The  widow  claimed  a share 
in  this  fund,  notwithstanding 
her  election  to  take  under  the 
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will: — Held,  that  the  testator 
intended  to  prevent  his  wife  as- 
serting dower  in  the  lands,  to 
the  prejudice  of  the  scheme  of 
his  will,  i.e.,  an  immediate 
sale  of  the  lands;  that,  having 
elected  to  accept  the  benefit  of- 
fered by  the  will,  she  could  not 
assert  any  claim  against  the 
lands ; but,  as  to  the  proceeds  of 
the  lands  not  disposed  of,  he 
died  intestate ; and  the  widow 
had  the  same  right  in  the  sur- 
plus as  if  the  testator,  on  the 
face  of  his  will,  had  declared 
that  it  was  to  be  distributed  as 
upon  an  intestacv. — Pickering  v. 
Stamford  (1797),  3 Yes.  332, 
considered. — Nasmith  v.  Boyes, 
[1899]  A.C.  495,  followed.  — 
Held,  also,  that  the  surplus  was 
personalty,  but,  as  such,  was 
taken  by  the  heirs  at  law,  not 
the  next  of  kin ; and,  as  regards 
the  right  of  the  widow,  that  it 
should  be  dealt  with  as  though 
the  surplus  were  land,  and  apart 
from  any  provisions  in  the  will; 
and,  therefore,  the  widow  could 
elect,  under  the  Devolution  of 
Estates  Act,  to  take  a third  of 
the  fund.  If,  however,  the  fund 
was  personalty,  the  widow 
would,  on  the  intestacy,  take  a 
third.  Be  McEwen,  3IcEiven  v. 
Gray,  414. 

See  Covenant,  1. 


WINDIHG-UP. 

See  Company,  3,  4,  5. 


WITIIESSES. 

See  Sale  of  Goods,  1. 


WORDS. 

“Any  Municipality.”]  — See 
IMunicipal  Corporations,  6. 

“Assigned.”]  — See  Insur- 
ance, 1. 


“Deviation.”]  — See  High- 
way. 

“Existed  in  Fact.”] — See 
Public  Schools,  1. 

“Guidance,  Discipline,  and 
Bxgulation.”] — See  Dentistry. 

“More  or  Less.”] — See  Ven- 
dor AND  Purchaser. 

“Option.”]  — See  Landlord 
AND  Tenant,  1. 

“Profession  of  Dentistry.”]  — 
See  Dentistry. 

“ Behuilt.”]  — See  Sale  of 
Goods,  1. 

“B' gilts  and  Privileges  as  to 
Party  Wall.”] — See  Deed. 

“Small  Bread.”]  — See 
Weights  and  Measures. 

“Such  as  may  Become  Offen- 
sive.”] — See  Public  Health 
Act,  1. 

“Value  of  the  Work  Done.”] 
— See  Mechanics^  Liens. 

“Village.”] — See  Railway,  3. 


WORK  AND  LABOUR. 

See  Mechanics^  Liens. 

WORKMEN’S  COMPENSATION 
FOR  INJURIES  ACT. 

See  Damages,  1. 

WRIT  OF  POSSESSION. 

See  Judgment. 


WRIT  OF  SUMMONS. 

Service  out  of  the  Jurisdiction 
— Con.  Buie  162(e) — Both  Par- 
ties President  in  Another  Pro- 
vince— Breach  of  Trust  in  On- 
tario — Forum  for  Litigation  — 
Discretion.] — The  plaintiff  and 
defendant  were  both  resident  in 
the  Province  of  Quebec.  They 
were  jointly  interested  in  the 
purchase  from  the  Dominion 
Government  of  a tract  of  land 
in  the  Province  of  Saskatche- 
wan, out  of  which  a railway 
company  were  entitled,  by  con- 
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cession  from  the  Grovernment,  to 
select  lands  for  their  purposes. 
The  defendant,  acting  at  Ot- 
tawa on  behalf  of  the  plaintiff 
and  himself,  assumed  to  release 
the  Grovernment  from  all  claims 
to  any  lands  selected  by  the  rail- 
way company,  and  there  signed 
a letter  to  that  effect,  addressed 
to  the  Minister  of  the  Interior. 
The  plaintiff  alleged  these  facts 
in  his  statement  of  claim,  and 
charged  that  the  defendant  was 
improperly  influenced  to  sign 
the  renunciation  or  surrender, 
and  received  therefor  money  or 
valuable  consideration,  for 
which  he  should  account,  and 
should  pay  damages  for  the  loss 
of  the  more  valuable  lands  ob- 
tained by  the  company: — Held, 
that  this  particular  transaction, 
growing  out  of  the  original  en- 
gagement of  joint-purchase,  was 
separable  from  the  general  joint 


relationship ; it  was  begun  and 
was  to  be  prosecuted  and  con- 
summated in  the  Province  of 
Ontario,  at  the  seat  of  Govern- 
ment at  Ottawa;  so  that  this 
particular  breach  of  trust  began 
and  ended  in  Ontario,  and 
might  he  regarded  as  a breach  of 
contract  to  he  performed  in  On- 
tario, for  which  damages  were 
sought ; and,  therefore,  under 
Con.  Kule  162(e),  permission 
was  properly  given  to  serve  the 
defendant  in  Quebec  with  the 
writ  of  summons  and  statement 
of  claim  in  an  action  brought  in 
Ontario. — Upon  the  allegations 
sworn  to  by  the  plaintiff,  this 
was  not  a case  of  a vexatious  or 
oppressive  character,  wherein 
the  discretion  of  the  Court 
might  rightly  he  exercised  in  re- 
fusing to  grant  leave  to  sue. 
Russell  V.  Greenshields,  171. 


